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The  Publishers  announce,  that  with  the  present  Volume 
the  Series  of  Watts  and  Sergeant's  Reports,  embraced  in 
nine  volumes,  closes.  They  have  availed  themselves  of 
the  opportunity,  suggested  alike  by  the  occasion  and  the 
vacant  space  in  the  Volume,  to  introduce  into  it  a  General 
Table  of  the  Cases,  and  also  a  General  Index  of  the  Prin- 
cipal Matters,  contained  in  the  nine  volumes  of  Watts  and 
Sergeant's  Reports.  The  latter  is  intended  to  supply  to 
the  Profession  the  desideratum  of  a 

DIGEST  OF  PENNSYLVANIA  REPORTS 

down  to  1st  Barr's  Reports.  This  General  Index,  there- 
fore, preceded  by  the  fourth  and  last  edition  of  Wharton's 
Digest,  will  form  a  Complete  Digest  of  the  Decisions  of 
the  Supreme  Court  of  Pennsylvania  to  the  year  1845 ;  and 
thus,  for  years,  relieve  the  Profession  from  the  expense  of 
paying  once  more  for  matter,  the  •  far  larger  portion  of 
which  they  already  possess  in  their  Libraries. 

The  Publishers  beg  leave  to  tender  their  acknowledge- 
ments to  the  Bar  for  the  favourable  opinions  that  have 
frequently  been  expressed  of  the  style  in  which  they  issue 
their  Law  Publications,  and  for  the  liberal  share  of  patronage 
they  have  received.  Their  attention  is  now  devoted  ex- 
clusively to  the  publication  and  sale  of  Law  Books;  and 
they  will,  therefore,  enjoy  increased  facilities  for  supplying 
the  orders  which  they  may  receive,  at  the  lowest  prices, 
and  of  the  latest  editions. 


Kay  &  Brother  will  publish  immediately : — 

WHARTON'S  AMERICAN  CRIMINAL  LAW. 

ROBERTS' s  DIGEST  OF  SELECT  BRITISH  STATUTES  IN 
FORCE  IN  PENNSYLVANIA.  Second  Edition.  With  Notes, 
&c.,  by  R.  E.  Wright,  Esq. 

HOOD  ON  THE  LAW  OF  EXECUTORS  AND  ADMINISTRATORS 
IN  PENNSYLVANIA. 

Other  Law  Works  are  in  preparation. 

(2) 


REPORTS 


CASES 


ADJUDGED    IN 


THE     SUPREME    COURT 


OP 


PENNSYLVANIA. 

BY 

FREDERICK  WATTS  AND  HENRY  J.  SERGEANT. 


VOL.   IX. 

CONTAINING  THE  CASES  DECIDED  IN  PART  OF  MAY  TERM  1845 


WITH  A  GENERAL  INDEX  OF  THE  PRINCIPAL  MATTERS  CONTAINED  IN 

THE  NINE  VOLUMES  OF  WATTS  AND  SERGEANT'S  REPORTS, 

AND  A  TABLE  OF  ALL  THE  CASES  IN  THE  SAME. 


PHILADELPHIA: 

JAMES  KAY,  JUN.  AND  BROTHER,  183!  MARKET  STREET 

PITTSBURGH:  — C.  H.  KAY. 

1846. 


Entered,  according  to  the  act  of  Congress,  in  the  year  Ibi6,  by  JAMES  KAY,  Ju.v. 
AND  BROTHER,  in  the  office  of  the  clerk  of  the  district  court  of  the  United  States  in  and 
for  the  caster;,  district  of  Pennsylvania. 


Printed  and  iJuiind  by 
JAMKS  KAY,  Jl'N.  &   BROTHKK. 


(4) 


JUDGES 


OP  THE 


SUPREME  COURT  OF  PENNSYLVANIA, 


DURING  THE  PERIOD  OF  THESE  REPORTS. 


JOHN  BANNISTER  GIBSON,  ESQ.,  Chief  Justice. 
JOHN  KENNEDY,  ESQ., 
THOMAS  SERGEANT,  ESQ.,  . 
MOLTON  C.  ROGERS,  ESQ.,  ' 
THOMAS  BURNSIDE,  ESQ., 

— «^»- 
JOHN  K.  KANE,  ESQ.,  Attorney-General. 


(5) 


778548 


TABLE  OF  CASES. 


Page 

Benner  v.  Phillips 13 

Bevan  v.  Insurance  Company.  187 

Bingham,  Johnston  v 56 

Bonham,   Susquehanna   Canal 

Co.v 27 

Boyd,  Brown  v 123 

Brienv.  Smith 78 

Brown  v.  Boyd 123 

Bruner  v.  Sheik 119 

Caldwell  v.  Heitshu 51 

Campbell,  Spencer  v 32 

Chew's  Appeal 151 

Commonwealth  v.  Lightner. . .  117 

Commonwealth  v.  Reitzel. . . .  109 

Coryell,  Easton  Bank  v 153 

Coulson,  Sample  v 62 

Crawford,  Kaufman  v 131 

Creigh  v.  Shatto 82 

Culbert,  Odell  v 66 

Cummins's  Appeal 73 

Darlington  v.  Speakman 181 

Devor  v.  M'Clintock 80 

Dougherty's  Estate 189 

Easton  Bank  v.  Coryell 153 

Eby's  Case 145 

Erb  v.  Erb .  147 


Flinn  v.  M'Gonigle . 


Gardner  v.  Klinefelter 59 

Green  Township,  Case  of 22 

Gregg  v.  Patterson 197 

Heitshu,  Caldwell  v 51 

Insurance  Co.,  Bevan  v 187 

Johnston  v.  Bingham 56 

Johnston's  Estate 107 

Kauffelt  v.  Leber 93 

Kaufman  v.  Crawford 131 

Klinefelter,  Gardner  v 59 

Kopp,  Stitzell  v. 29 

Kornhaus,  May  v 121 

Leber,  Kauffelt  v 93 

Leonard,  Ludwig  v 44 

Lightner,  Commonwealth  v.  . .  117 

Ludwig  v.  Leonard 44 

Magehan  v.  Thompson 54 

Maurer  v.  Mitchell 69 

May  v.  Kornhaus 121 

M'Clintock,  Devor  v 80 

M'Gonigle,  Flinn  v 75 

M'Gregor,  Pattison  v 180 

Mitchell,  Maurer  v 69 

Morrison's  Case 116 

M' Williams,  Payran  v 154 


75  Neff 's  Appeal 36 

(7) 


Mil 


TABLE  OF  CASES. 


PH. 

Odell  v.  Culbert 66 

Okeson  v.  Shirlock 142 

Okie's  Appeal 156 

Patterson,  Gregg  v 197 

Pattison  v.  Macgregor 180 

Payran  v.  M'Williams 154 

Phillips,  Benner  v 13 

Reed,  Shaw  v 72 

Reitzel,  Commonwealth  v . . . .  109 

Sample  v.  Coulson 62 

Scott's  Estate 98 

Seitzinger,  Wetherill  v .......  177 

Selfridge's  Appeal 55 

Shatto,  Creigh  v 82 

Shaw  v.  Reed 72 

Sheik,  Bruner  v 119 

Shirlock,  Okeson  v 142 


h*. 

Smith,  Brien  v 78 

Spangler's  Estate 135 

Speakman,  Darlington  v 181 

Spencer  v.  Campbell 32 

Stitzell  v.  Kopp 20 

Stoner  v.  Stroman 85 

Stroman,  Stoner  v 85 

Susquehanna  Canal  Co.  v.  Bon- 
ham  27 

Susquehanna     Canal     Co.    v. 

Wright 9 

Thompson,  Magehan  v 54 

Tower's  Appropriation 103 

Walker,  Witman  v 183 

Wetherill  v.  Seitzinger 177 

Witman  v.  Walker 183 

Wright,    Susquehanna    Canal 

Co.  v..  9 


CASES 


THE   SUPREME  COURT 


PENNSYLVANIA. 


MIDDLE  DISTRICT  — MAY  TERM  1845. 


Susquehanna  Canal  Company  against  Wright. 

The  State  is  never  presumed  to  have  parted  with  one  of  its  franchises,  in  the 
absence  of  conclusive  proof  of  such  an  intention ;  hence,  a  license  accorded  by  a 
public  law  to  a  riparian  owner  to  erect  a  dam  in  the  Susquehanna  river,  and  con- 
duct the  water  upon  his  land  for  his  own  private  purposes,  is  subject  to  any  future 
provision  which  the  State  may  make  with  regard  to  the  navigation  of  the  river; 
and  if  the  State  authorize  a  company  to  construct  a  canal  which  impairs  the  right 
of  such  riparian  owner,  he  is  not  entitled  to  recover  damages  from  the  company. 

ERROR  to  the  Common  Pleas  of  Adams  county. 

William  Wright  against  the  Susquehanna  Canal  Company. 
This  proceeding  originated  upon  the  petition  of  William  Wright, 
setting  forth :  "  That  he  is  the  owner  of  a  tract  of  land  in  Hellam 
township,  York  county,  bounded  north-west  by  land  of  the  heirs 
of  James  Wright,  north  and  east  by  the  Susquehanna  river,  south 
by  Limekiln  Alley  in  the  borough  of  Wrightsville,  west  by  land 
of  James  Wright's  heirs  ;  that  by  an  Act  of  Assembly  passed  llth 
February  1803,  the  said  William  Wright  was  authorized  to  lead 
off  and  use  part  of  the  waters  of  the  Susquehanna  upon  his  said 
land;  and  that  by  an  Act  of  Assembly  passed  the  21st  March 
1836,  it  was  provided  that  any  damage  done  to  his  rights,  privi- 
leges or  property  by  the  location  or  construction  of  the  dam  or 
VOL.  ix.— 2  "  (9) 
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canal  of  the  Susquehanna  Canal  Company,  should  be  ascertained 
and  determined  as  directed  by  the  Act  incorporating  said  Susque- 
hanna  Canal  Company  in  other  cases  of  damages.  And  your 
petitioner  represents,  that  by  the  location  and  construction  of  the 
dam  of  said  company,  his  '  rights,  privileges  and  property'  are 
seriously 'injured  and  interrupted;'  and  that  he  has  not  been  able 
to  agree  with  the  company  on  the  compensation  to  be  made  to 
him,  nor  on  six  men  to  assess  the  same.  He  therefore  prays  the 
court  to  award  a  venire  directed  to  the  sheriff  of  York  county, 
commanding  him  to  summon  a  jury  of  disinterested  men,  to  ascer- 
tain and  report  to  the  court  what  damages,  if  any,  have  been  sus- 
tained by  him,  by  reason  of  the  premises." 

The  Act  of  Assembly  which  gave  the  right  to  the  plaintiff  which 
is  referred  to  in  his  petition,  provides:  "  That  William  Wright, 
proprietor  of  the  land  adjoining  Chiques  falls,  on  the  west  side  of 
the  river  Susquehanna,  in  York  county,  and  his  heirs  and  assigns, 
shall  have  liberty,  and  are  hereby  authorized  and  empowered  to 
lead  off  on  the  said  river  a  part  of  the  water  out  of  the  said  river, 
for  the  supply  of  such  water- works  as  he  the  said  William  Wright, 
his  heirs  and  assigns,  may  see  fit  to  erect  thereon,  and  to  build 
such  dam  in  the  said  river  adjoining  his  said  land  as  shall  be  ne- 
cessary for  effecting  the  purpose  intended:  Provided  always,  That 
the  said  William  Wright,  his  heirs  or  assigns,  in  building  such 
dam  and  leading  the  water  out  of  said  river,  do  not  infringe  on  or 
injure  the  rights  and  privileges  of  any  individual,  nor  in  any  wise 
impede  or  obstruct  the  navigation  in  the  same:  And  provided  also, 
That  nothing  herein  contained  shall  be  construed  to  impair  any 
contract  existing  between  this  State  and  the  Chesapeake  and  De- 
laware Canal  Company,  incorporated  or  to  be  incorporated  by 
virtue  of  an  act  entitled  'An  Act  to  incorporate  a  company  for  the 
purpose  of  cutting  and  making  a  canal  between  the  river  Delaware 
and  the  Chesapeake  bay,  and  to  authorize  the  clearing  of  obstruc- 
tions in  the  river  Susquehanna,  down  to  the  Maryland  line,  and 
for  other  purposes  therein  mentioned." 

By  an  Act  passed  the  26th  March  1836,  incorporating  the  Sus- 
quehanna Canal  Company,  provision  is  made  for  a  mode  of  ascer- 
taining the  damage  which  any  individual  may  sustain  by  reason 
of  the  construction  of  the  said  canal ;  and  it  contains  also  this 
clause:  "That  any  rights,  privileges  or  property  which  William 
Wright  may  have  conferred  on  him  by  virtue  of  an  Act  of  Assem- 
bly passed  the  llth  of  February  1803,  entitled  'An  Act  authoriz- 
ing William  Wright  to  lead  off  and  use  part  of  the  waters  of  the 
Susquehanna  on  his  own  land  in  York  county,'  if  injured  or  inter- 
rupted by  the  location  or  construction  of  the  dam  or  canal  hereby 
authorized,  any  damage  which  shall  be  sustained  by  him  shall  be 
ascertained  and  determined  as  directed  by  the  eighth  section  of 
the  Act  to  which  this  is  a  supplement,  in  other  cases  of  damage." 

It  was  admitted  that  an  injury  was  done  to  this  supposed  right 
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of  the  plaintiff  (for  the  jury  so  found  it).  The  question  presented 
to  the  court  below  was,  whether  it  was  such  a  right  as  entitled 
him  to  recover  damages  from  the  defendant.  The  court  instructed 
the  jury  that  it  was  such  a  right  vested  in  the  plaintiff  as  entitled 
him  to  recover:  and  this  was  the  subject  of  the  error  assigned. 

Stevens  and  Mayer  for  plaintiff  in  error,  argued  that  the  Com- 
monwealth did  not  by  the  Act  of  1803  part  with  the  right  to 
improve  the  navigation  of  the  Susquehanna  river,  but  on  the  con- 
trary expressly  reserved  it :  and  by  the  Act  incorporating  the 
Susquehanna  Canal  Company  it  was  authorised  to  construct  a 
canal  along  the  stream,  by  which  a  consequential  injury  was  done 
to  the  plaintiff,  but  for  which  he  was  not  entitled  to  recover  dam- 
ages: the  company  was  but  exercising  the  right  which  the  State 
had  reserved  :  6  Watts  $  Serg.  101 ;  9  Conn.  Rep.  456;  8  Cow. 
Rep.  146. 

Cooper  and  Hambley,  contra,  contended  that,  by  the  plain  pro- 
visions of  the  Act  by  which  the  defendants  were  incorporated,  it 
was  a  condition  that  the  plaintiff  should  be  compensated  for  any 
injury  that  he  should  sustain  by  reason  of  the  construction  of  the 
canal.  The  grant  to  the  plaintiff  by  the  Act  of  1803  was  a  con- 
tract with  him,  which  the  State  had  no  power  to  violate.  3  Story 
Const,  sec.  1385 ;  5  Wend.  424. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  principle  which  rules  the  first  point  in  the 
cause  has  been  determined  since  the  former  argument  of  it,  in  the 
Monongahela  Navigation  Company  \.  Coons,  in  which  it  was  held 
that  the  State  is  never  presumed  to  have  parted  with  one  of  its 
franchises  in  the  absence  of  conclusive  proof  of  such  an  intention. 
It  was  held  that  the  license  accorded  to  riparian  owners,  by  the 
public  Act  of  1803,  to  erect  mill-dams  in  navigable  streams,  is 
defeasible  and  subordinate  to  the  public  will.  The  license  accord- 
ed by  this  private  act  is,  for  reasons  equally  good,  also  defeasible 
and  subordinate.  Before  the  canal  company  was  incorporated,  it 
was  enacted  that  Mr.  Wright  and  his  heirs  should  be  at  liberty 
"  to  lead  off  on  the  said  land  (the  land  of  Mr.  Wright)  a  part  of 
the  water  out  of  the  said  river  (Susquehanna),  for  the  supply  of 
such  water-works  as  he  the  said  William  Wright,  his  heirs  and 
assigns,  may  see  fit  to  erect  thereon ;  and  to  build  such  dam  in 
the  said  river,  adjoining  the  said  land,  as  shall  be  necessary  for 
effecting  the  purpose  intended :  Provided,  that  the  said  William 
Wright,  his  heirs  or  assigns,  in  building  such  dam  and  leading  the 
water  out  of  said  river,  do  not  infringe  on  or  injure  the  rights  and 
privileges  of  any  individual,  or  in  any  wise  impede  or  obstruct  the 
navigation  in  the  same."  This  proviso  is  an  express  saving  of  the 
public  navigation,  and  consequently  of  the  ancillary  right  to  im- 
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prove  it.  It  is  palpable  therefore  that  the  legislature  did  not 
intend  to  part  with  a  particle  of  control  over  this  great  and  lead- 
ing highway.  A  surrender  of  any  part  of  it  would  have  been  an , 
act  of  political  suicide ;  and  a  privy  to  it  would  certainly  not  be 
allowed  to  derive  an  advantage  from  it  to  the  prejudice  of  the 
public,  if  the  grant  were  at  all  open  to  interpretation.  What 
remains,  therefore,  is  to  inquire  whether  the  legislature  intended 
to  pay  Mr  Wright  gratuitously  for  his  dam  and  canal,  and  with- 
out regard  to  the  solidity  of  his  claim. 

To  give  the  Act  that  effect,  would  impute  to  the  legislature  an 
intent  to  squander  the  company's  money, 'which  would  be  still 
more  reprehensible  than  an  intent  to  squander  the  money  of  the 
State,  over  which  it  has  at  least  a  constitutional  control,  and  one 
which  is  not  to  be  imputed  in  the  absence  of  explicit  terms.  The 
sixth  section  of  the  supplement  to  the  Act  of  incorporation,  from 
which  such  an  intent  is  thought  to  be  inferable,  provides:  "  That 
any  rig/its,  privileges  or  properly  which  William  Wright  may 
have  (had)  conferred  on  him  by  virtue  of  an  Act  of  Assembly 
passed  the  llth  day  of  February  1803,  entitled  'An  Act  author- 
izing William  Wright  to  lead  off  and  use  part  of  the  waters  of  the 
Susquehanna  on  his  own  land  in  York  county,'  if  injured  or  inter- 
rupted by  the  location  or  construction  of  the  dam  or  canal  hereby 
authorized,  any  damage  which  shall  be  sustained  by  him  shall  be 
ascertained  and  determined  as  directed  by  the  eighth  section  of 
the  Act  to  which  this  is  a  supplement,  in  other  cases  of  damage." 
The  section  thus  referred  to  provided  a  remedy  for  damages  done 
immediately  to  the  soil  by  taking  it  for  public  use,  which  was 
decisively  a  constitutional  wrong;  and  when  the  same  remedy 
was  extended  to  the  consequential  damage  done  to  the  property 
of  Mr  Wright,  there  was  no  intention  to  put  him  on  higher  ground, 
and  compensate  him  for  damage  which  should  turn  out  to  be  no 
wrong  at  all.  The  constitutional  question  of  the  duty  of  the 
State  to  make  compensation  for  consequential  damages  to  property 
not  absolutely  taken  by  its  authority,  had  not  been  determined ; 
and  as  it  was  uncertain  whether  Mr  Wright  had  not  a  valid  claim, 
an  immediate  tribunal  was  provided  to  try  the  right  and  compen- 
sate a  loss,  if  any  such  there  were,  which  neither  the  State  nor  a 
grantee  of  its  power  could  compel  him  to  bear.  The  avowed 
design  was  to  compensate  him  for  "rights,  privileges  or  property" 
injured  or  interrupted,  and  these  could  not  have  existed  without 
the  guarantee  of  the  fundamental  law.  He  had  been  authorised 
to  take  the  water,  but  with  an  express  proviso  that  the  navigation 
should  not  be  obstructed;  and  as  the  grant  was  on  that  condition, 
the  legislature  could  revoke  it  without  incurring  even  a  moral 
obligation  to  see  him  reimbursed  the  expense  incurred  in  the  pro- 
secution of  his  works.  The  license  was  granted  at  his  solicitation, 
for  his  private  benefit,  and  without  the  consideration  of  public 
benefit  to  raise  an  implied  duty  of  eve/i  imperfect  obligation  on 
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the  part  of  the  State.  He  was  bound  to  know  that  the  State  had 
power  to  revoke  its  license  whenever  the  paramount  interest  of 
the  public  should  require  it;  and  in  this  respect,  a  grant  by  a 
public  agent  of  limited  powers,  and  bound  not  to  throw  away  the 
interests  confided  to  it,  is  different  from  a  grant  by  an  individual 
who  is  master  of  the  subject.  To  revoke  the  latter  after  an  ex- 
penditure in  the  prosecution  of  it,  would  be  a  fraud ;  but  he  who 
accepts  a  license  from  the  legislature,  knowing  that  he  is  dealing 
with  an  agent  bound  by  duty  not  to  impair  a  public  right,  does 
so  at  his  risk;  and  a  voluntary  expenditure  on  the  foot  of  it  gives 
him  no  claim  to  compensation.  It  is  to  be  presumed,  therefore, 
that,  in  the  absence  of  an  explicit  declaration,  it  was  not  intended 
to  impose  on  the  company,  standing  in  the  place  of  the  State,  a 
burden  which  the  State  itself  was  not  bound  to  bear. 

Judgment  reversed. 


Benner  against  Phillips. 


An  action  against  the  executor  or  administrator  of  a  decedent,  without  making 
the  heirs  or  devisees  parties  to  it,  does  not  release  the  real  estate  from  the  lien  of 
the  debt;  but  they  may  be  brought  in  afterwards  by  a  writ  of  scire  facias  upon 
the  judgment  when  obtained  ;  but  in  such  case  the  heir  or  devisee  may  make  any 
defence  which  he  could  have  made  to  the  original  action. 

The  24th  section  of  the  Act  of  the  24th  February  1834,  which  limits  the  lien 
of  the  debts  of  a  decedent  upon  his  real  estate  to  five  years,  is  not  applicable  to 
the  estates  of  those  who  died  previously  to  the  time  when  that  Act  took  effect, 
which  was  the  1st  October  1834. 

Under  the  provisions  of  the  Act  of  24th  February  1834,  if  suit  be  brought 
against  the  executor  or  administrator  within  five  years  after  the  death  of  the 
decedent,  and  a  scire  facias  to  bring  in  the  heirs  be  issued  within  five  years  from 
the  rendition  of  the  judgment  in  the  original  suit,  the  lien  of  the  debt  upon  the 
real  estate  will  be  preserved. 

Upon  a  scire  facias  against  the  administrator  de  bom's  non  with  the  will  annexed 
of  a  decedent,  with  notice  to  the  devisees  of  the  land  to  appear  and  show  cause 
why  the  plaintiff  should  not  have  execution  against  the  land  devised  to  them,  it 
is  competent  for  such  devisees  to  prove  that,  by  an  order  of  the  Orphans'  Court, 
the  lands  of  the  testator  were  sold  by  the  administrator  to  an  amount  sufficient  to 
pay  all  his  debts;  and  if  this  be  established,  although  the  plaintiff  may  be  enti- 
tled to  judgment  quod  recuperct  against  the  administrator,  he  cannot  recover 
against  the  devisees  of  the  land.  It  is  the  duty  of  the  creditor  in  such  case  to  look 
to  the  appropriation  of  the  proceeds  of  the  sale  of  a  decedent's  land  made  by  an 
order  of  the  Orphans'  Court. 

ERROR  to  the  Common  Pleas  of  Centre  county. 
William  Alexander,  for  the  use  of  the  executor  of  Henry  Phil- 
lips, against  James  Gelleland,  administrator  de  bonis  ?ion  cum  testa- 
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inento  annexo  of  Philip  Benner  deceased,  with  notice  to  all  the 
heirs  and  devisees  of  the  said  testator. 

Philip  Benner  owned  a  very  large  estate,  which  by  his  will  he 
bequeathed  and  devised  to  his  children  and  grandchildren,  and 
died  on  the  18th  July  1832,  owing  a  large  amount  of  debts.  On 
the  18th  March  1830,  James  Gelleland,  administrator  de  bonis  non 
with  the  will  annexed,  presented  a  petition  to  the  Orphans'  Court, 
setting  forth  a  list  of  debts  amounting  to  823,460.24,  and  praying 
the  Court  to  order  a  sale  of  part  of  the  real  estate  of  the  testator 
for  their  payment.  This  order  was  granted.  In  pursuance  thereof, 
from  1836  to  1839,  the  administrator  sold  lands  to  the  amount  of 
$24,947.03.  It  appeared  on  the  trial  that  there  were  other  debts 
of  the  testator  than  those  set  out  in  the  petition  to  the  Orphans' 
Court,  amounting  to  about  $6000.  It  also  appeared  that  there 
was  a  large  personal  estate.  On  the  1st  March  1839  a  suit  was 
brought  by  William  Alexander  for  the  use  of  the  executor  of  Henry 
Phillips,  the  present  plaintiff',  against  James  Gelleland,  administra- 
tor de  bonis  non  with  the  will  annexed  of  Philip  Benner,  in  which 
a  judgment  was  rendered  for  the  plaintiff  for  $3902.70,  on  the  24th 
November  1840.  On  the  2d  March  1842  a  scire  facias  issued 
upon  this  judgment  against  the  administrator  of  Philip  Benner 
deceased,  and  Josiah  M.  Benner  and  others,  heirs  and  devisees  of 
the  said  Philip  Benner.  To  this  the  said  heirs  and  devisees  ap- 
peared and  made  defence  upon  the  following  grounds : 

1.  That  as  the  heirs  and  devisees  were  not  made  parties  to  the 
original  action,  their  lands  were  thereby  released  from  the  lien 
of  the  debt  sought  to  be  recovered. 

2.  That  their  lands  were  released  by  the  lapse  of  time  from  the 
death  of  the  testator  to  the  suing  out  of  the  writ  in  the  original 
action,  and  especially  to  the  suing  out  of  the  writ  of  scire  facias 
to  which  they  were  first  made  parties. 

3.  That  by  the  proceedings  in  the  Orphans'  Court  by  which 
other  lands  of  the  testator  had  been  sold  for  the  payment  of  debts, 
their  lands  were  discharged. 

The  court  ruled  all  these  points  against  the  defendants,  and 
directed  a  verdict  and  judgment  for  plaintiff. 

J.  T.  Hale  and  Burnside,  for  plaintiffs  in  error,  argued  that  this 
case  would  be  governed  by  the  Act  of  1834;  and  referred  to  the 
24th  and  70th  sections  to  show  that  the  liens  of  debts  were  limited 
to  five  years.  The  sale  by  the  administrator,  by  order  of  the 
Orphans'  Court,  was  a  judicial  sale;  and  all  the  creditors  of  the 
estate,  for  whose  especial  benefit  and  at  whose  instance  such  sales 
are  always  made,  must  look  to  the  appropriation  of  the  money. 
The  instruction  of  the  court  was,  that  although  money  enough 
was  raised  to  pay  the  debts,  yet  if  it  were  not  applied,  the  loss 
must  fall  upon  the  devisees.  This  cannot  be  so:  the  money  was 
raised  to  pay  debts;  the  administrator  gave  security  for  the  benefit 


May  1845.]  OF  PENNSYLVANIA.  15 

[Benner  c.  Phillips.] 

of  the  creditors  that  he  would  rightly  appropriate  the  money,  and 
the  devisees  can  have  no  control  over  the  subject.  All  judicial 
sales  for  the  payment  of  debts  will  devest  the  lien  of  those  debts. 
1  Rawle  302 ;  1  Penn.  Rep.  240 ;  8  Serg.  $  R.  150;  8  Watts  253. 

Miles  and  Blanchard,  contra,  contended  that  the  case  must  be 
governed  by  the  provisions  of  the  Act  of  1797;  that  in  passing  the 
Act  of  1834  the  legislature  did  not  intend  to  give  it  a  retrospect- 
ive operation,  which  is  manifest  from  that  part  of  the  Act  which 
provides  that  it  shall  take  effect  from  and  after  the  1st  October 
1834.  It  would  work  manifest  injustice  to  give  this  Act  any  other 
construction.  5  Watts  158 ;  5  Watts  $  Serg.  397;  2  WharL  396; 
8  Watts  257;  12  Serg.  fy  R.  340;  2  Johns.  505;  10  Serg.  #  R. 
101.  Upon  the  death  of  the  testator,  his  debts  were  a  lien  upon 
all  his  estate,  real  and  personal ;  and  nothing  but  a  payment  of 
those  debts  will  discharge  that  lien.  It  was  not  pretended  that 
the  plaintiff's  debt  had  not  been  a  lien.  It  has  been  determined, 
as  is  said,  in  a  case  not  yet  reported,  that  our  suit  and  scire  facias 
are  well  brought.  It  is  not  pretended  that  the  debt  has  been  paid, 
and  all  we  ask  now  is  that  the  judgment  may  be  revived,  that  the 
debt  may  some  time  or  other  be  paid.  The  sale  by  the  adminis- 
trator was  for  the  payment  of  other  debts;  this  debt  was  not  even 
mentioned  in  the  petition  to  the  Orphans'  Court,  and  the  sales 
were  not  more  than  sufficient  to  pay  those  set  out :  at  all  events, 
such  sale  will  not  deprive  us  of  the  right  to  have  the  judgment 
revived.  8  Watts  504 ;  9  Watts  526 ;  6  Binn.  395 ;  2  Rawle  419. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.— The  18th  July  1832,  General  Philip  Benner  died, 
leaving  a  large  real  and  personal  estate,  but  greatly  indebted,  and 
among  others  to  a  certain  William  Alexander.  To  the  April 
Term  1839,  William  Alexander,  for  the  use  of  Edward  Kinsey, 
executor  of  Henry  Phillips,  brought  suit  against  James  Gelleland, 
administrator  of  Philip  Benner,  and  on  the  1st  February  1840, 
obtained  judgment  for  want  of  a  plea.  At  the  April  Term  follow- 
ing the  judgment  was  opened,  so  far  as  to  let  the  defendant  into 
a  defence  on  the  merits.  The  24th  November  1840,  a  verdict  was 
given  for  $3902.70,  on  which  judgment  was  rendered,  which,  on 
the  29th  May  1841,  was  affirmed  by  the  Supreme  Court.  On  the 
2d  March  1842,  a  scire  facias  to  April  Term  1842  was  issued 
against  the  administrator  and  the  heirs  and  devisees.  The  plain- 
tiff, after  giving  evidence  of  the  above  facts,  rested  ;  whereupon 
the  defendants  gave  in  evidence  the  will  of  Philip  Benner,  and 
that  the  testator  died  the  18th  July  1832.  A  petition  dated  the 
18th  May  1836,  of  James  Gelleland,  administrator  de  bonis  non,  to 
the  Orphans'  Court  of  Centre  county,  praying  an  order  of  sale  of 
real  estate  of  General  Benner,  not  specifically  devised,  for  payment 
of  debts.  To  this  petition  was  attached  a  schedule  of  debts, 
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amounting  to  $23,460.24.  On  the  18th  May  1836,  the  court  de- 
creed that  $25,000  be  raised,  and  for  this  purpose  ordered  that 
the  land  described  in  the  petition  be  sold.  The  administrator  sold 
the  property  in  pursuance  of  this  decree,  as  appears  by  a  return 
to  the  court,  confirmed  by  them,  to  the  amount  of  $24,947.03. 
The  defendants  further  gave  in  evidence  suits  by  the  administrator 
against  Henry  Benner,  Thomas  R.  Benner,  and  Philip  Benner  Jun., 
administrator  of  Thomas  R.  Benner,  heirs  and  devisees  of  Philip, 
amounting  to  $5576.08,  with  proof  that  the  said  Henry  Benner 
and  Thomas  R.  Benner  had  property  sufficient  to  satisfy  and  pay 
the  amount  of  the  respective  judgments  against  them.  The  amount 
of  assets  which  came  into  the  hands  of  the  administrator,  or  which 
might  have  come  into  his  hands,  amounts  to  $30,523.11.  The 
plaintiff  in  reply  gave  evidence  of  two  judgments  against  the 
administrator,  one,  the  8th  May  1840,  in  favour  of  the  Bank  of 
Northumberland  for  $5595.60;  the  other,  Jacob  Lex  against  the 
same,  judgment  25th  November  1840,  for  $887. 
On  the  trial  three  points  of  defence  were  taken : 

1.  That  by  suing  the  administrator,  without  making  the  heirs 
parties,  the  plaintiff  released  the  real  estate  of  the  testator  in  the 
hands  of  the  devisees  and  heirs. 

2.  As  to  the  extent  and   duration  of  the   lien   on   the  real 
estate. 

3.  That  by  the  sale  of  the  real  estate,  under  the  order  of  the 
Orphans'  Court,  an  amount  was  raised  more  than  sufficient  to 
pay  the  debts,  and  that  consequently  the  creditors  must  look  to 
the  administrator,  and  not  the  heirs,  for  payment. 

It  has  been  ruled  in  Murphy's  Appeal,  (8  Watts  4*  Serg.  165),  that 
suing  the  administrator  alone,  without  joining  the  heirs,  does  not 
release  the  real  estate  of  the  decedent  from  the  liens  and  debts 
against  it ;  that  notwithstanding,  the  scire  facias  is  well  brought 
against  the  heirs  and  devisees,  they  having  the  same  defence  as  if 
originally  brought  against  them,  even  permitting  them  to  go  behind 
the  judgment,  and  make  a  defence  which  it  would  be  competent 
for  them  to  make  if  parties  to  the  original  suit.  This  disposes  of 
the  first  point. 

Next,  as  to  the  extent  and  duration  of  the  lien  on  the  real  estate. 
The  testator  died  the  18th  July  1832.  Suit  was  brought  against 
the  administrator  to  April  Term  1839,  so  that  more  than  five 
and  not  seven  years  had  expired  from  his  death.  Whether,  there- 
fore, the  original  suit  was  in  time  to  preserve  the  lien,  depends 
upon  whether  the  case  is  governed  by  the  Act  of  Assembly  of 
1797,  which  allows  seven  years,  or  the  Act  of  1834,  which  reduces 
the  time  to  five  years.  The  Act  of  1834  was  passed  the  24th 
February.  The  70th  section  provides  that  "  This  Act  shall  take 
effect  from  and  after  the  first  day  of  October  next  after  its  passage; 
and  all  such  Acts  of  Assembly  as  are  hereby  altered  or  supplied, 
shall  be  and  are  hereby  repealed,  except  so  far  as  may  be  neces- 
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sary  to  finish  proceedings  commenced,  or  to  settle  the  estates  of 
persons  who  may  have  died  before  that  time."  It  is  insisted  that 
this  Act  applies  as  well  to  persons  who  died  before  as  after  the 
1st  day  of  October  1834.  This  is  a  point  not  without  difficulty; 
but  as  there  is  some  ambiguity  in  the  Act,  and  the  intention  is  by 
no  means  clear,  we  think  it  best  to  give  this  section  a  prospective, 
rather  than  a  retrospective  operation.  At  the  time  of  the  death 
of  Benner,  the  creditors  had  seven  years  to  prosecute  their  suits 
and  preserve  the  lien  against  the  real  estate;  and  to  deprive  them 
of  it,  by  reducing  it  to  five,  ought  not  to  be  done  without  some 
plain,  unequivocal  intent,  clearly  expressed,  to  that  effect.  Now, 
this  intent  cannot  be  gathered  from  the  24th  section;  and  the 
language  of  the  70th  section  would  seem  to  be  rather  adverse  to 
such  a  construction ;  for  by  that  section  the  Act  is  not  to  take 
effect  until  after  the  1st  day  of  October  1834;  but  if  it  is  made  to 
embrace  this  case,  it  takes  effect  on  the  creditors  before  that  period. 
This  interpretation  would  take  creditors  by  surprise,  who  would 
naturally  suppose,  applying  the  common  rules  of  construction,  that 
they  had  seven  years — the  Act  of  1834  notwithstanding — to  pro- 
secute their  claims,  when  the  debtor  died  before  the  Act  of  1834 
went  into  operation.  Our  unlimited  respect  for  the  legislature 
forbids  us  giving  such  a  construction  to  this  Act  as  would  impair 
vested  rights.  Such  is  not  their  intention,  whatever  aspect  it  may 
assume  in  a  literal  or  narrow  interpretation. 

Another  question,  however,  arises.  The  scire  facias  against  the 
heirs  and  terre-tenants  was  brought  the  2d  March  1842,  to  the 
April  Term  1842,  more  than  nine  years  after  the  death  of  the 
testator.  Is  there  any  limitation  to  the  time  when  suit  shall  be 
brought  against  the  heirs  and  devisees?  The  24th  section  of  the 
Act  of  1834  enacts  that  "  no  debts  of  a  decedent,  except  they  be 
secured  by  mortgage  or  judgment,  shall  remain  a  lien  on  the  real 
estate  of  such  decedent  longer  than  five  years  after  the  decease  of 
such  debtor,  unless  an  action  for  the  recovery  thereof  be  commenced 
and  duly  prosecuted  against  his  heirs,  executors  or  administrators, 
within  the  period  of  five  years  after  his  decease ;  or  a  copy  or 
particular  wrritten  statement  of  any  bond,  covenant,  debt  or  de- 
mand, where  the  same  is  not  payable  within  the  said  period  of  five 
years,  shall  be  filed  within  the  said  period  of  five  years,  in  the 
office  of  the  prothonotary  of  the  county  where  the  real  estate  to  be 
charged  is  situate,  and  then  to  be  a  lien  only  for  the  period  of  five 
years  after  said  bond,  covenant,  debt  or  demand  becomes  due." 
Unless  by  analogy  we  put  some  limit  to  the  time,  the  lien  against 
heirs,  where  suit  is  brought  against  the  administrator,  may  be  in- 
definite; for,  wrhere  the  creditor  commences  suit  and  obtains  judg- 
ment against  the  personal  representatives  every  five  years,  as  he 
may,  he  might,  at  any  distance  of  time,  issue  a  scire  facias,  and  call 
upon  the  heirs  to  show  cause  why  the  debt  should  not  be  levied 
off  their  land.  But  this  would  be  contrary  to  the  whole  course  of 
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legislation,  and  of  the  judicial  decisions  which  treat  devisees  and 
heirs  in  some  measure  as  purchasers,  freeing  their  lands  from  the 
lien  of  debts,  unless  duly  prosecuted  in  a  certain  limited  period. 
If,  then,  the  lien  is  not  indefinite,  what  is  the  limitation,  and  what 
is  the  method  to  be  pursued  by  the  creditor  to  preserve  the  lien? 
As  has  been  already  decided,  commencing  suit  against  the  admin- 
istrator, without  naming  the  heirs  and  obtaining  judgment,  does 
not  release  the  lien.  It  is  competent  for  the  creditor,  notwith- 
standing, afterwards  to  proceed  against  the  heirs ;  and  when  this 
is  done  within  five  years  from  the  rendition  of  the  judgment  against 
the  administrator,  we  think,  in  analogy  to  the  24th  section  of  the 
Act  of  1834,  the  lien  remains.  This  will  furnish  an  intelligible 
rule,  equally  just  to  the  creditor  as  the  heirs.  The  judgment  is 
record  evidence  of  the  claim.  It  shows  the  amount  due  or  claimed 
to  be  due,  and  is  as  much  a  notice  to  the  heirs  as  the  copy  or 
statement  of  the  bond,  &c.  not  due.  We  think  it  unreasonable 
that  the  lien  should  be  suffered  to  remain  longer,  as  that  would 
continue  the  mischief  which  the  legislature  and  the  courts  have 
taken  such  pains  to  remedy.  As,  then,  the  scire  facias  against  the 
heirs  was  brought  within  five  years  from  the  judgment  against  the 
administrator,  we  are  of  opinion  there  is  nothing  in  the  second 
objection. 

The  third  point  remains  to  be  considered.  In  relation  to  this 
part  of  the  case  the  court  say>  "  The  next  question  is  raised  out 
of  the  evidence  given  by  the  defendants.  They  have  shown  that 
in  1836  the  administrator,  Mr  Gelleland,  exhibited  to  the  Orphans' 
Court  an  inventory  of  debts  against  the  estate,  amounting  to 
$23,460.24,  which  sum,  however,  did  not  include  this  debt  now 
in  suit,  nor  some  others  which  have  been  mentioned  ;  that  he  ob- 
tained an  order  of  that  court  for  the  sale  of  certain  portions  of 
Benner's  real  estate;  and  at  various  times  from  1836  to  1839,  sold 
different  parcels  for  about  $25,000;  that  he  obtained  judgments 
against  several  of  the  heirs,  to  the  amount  of  $4620.56,  which 
were  and  are  collectable;  and  it  is  argued  that  from  these  sources, 
&c.,  the  administrator  has  had  or  might  have  had  funds  enough 
to  pay  this  debt,  and  all  others  against  the  estate,  and  that  the 
creditor  is  bound  to  look  to  him  and  his  sureties  for  satisfaction 
of  this  debt,  and  has  no  right  to  pass  by  him,  with  so  much  money 
in  his  hands,  and  come  upon  the  real  estate  of  the  heirs  for  his 
satisfaction.  Mr  Gelleland  has  not  been  called  on  to  settle  his 
administration  account,  and  he  has  settled  none;  and  we  have  not 
the  means  of  ascertaining  the  precise  amount  of  indebtedness  of 
the  estate  he  has  in  charge,  nor  have  we  any  evidence  of  the  re- 
ceipts by  him  of  the  proceeds  of  the  sales  he  made,  or  of  the  amount 
of  the  Judgments  he  obtained.  Under  such  circumstances  the 
plaintiff  asks  for  a  revival  of  his  judgment  and  a  continuance  of 
his  lien.  The  counsel  for  the  defendants  agree  that  the  judgment 
may  be  revived  against  the  administrator,  which  is  an  admission 
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that  the  debt  is  still  existing  against  the  estate;  but  they  insist, 
on  behalf  of  the  heirs  and  legal  representatives,  that  the  revival 
ought  not  to  affect  the  real  estate.  But  suppose  (and  from  all  \ve 
have  seen,  the  case  is  very  probable)  that  on  the  application  by 
the  administrator  of  all  the  assets  in  his  hands  to  the  debts  of  the 
estate,  a  balance  of  the  debt  should  remain  unpaid?  The  plain- 
tiff will  then  be  condemned  to  fall  back  on  his  lien  on  the  real 
estate ;  and  to  preserve  that  lien  for  the  purpose  of  such  an  emer- 
gency, is  the  object  of  this  proceeding.  We  have  seen  that  thus 
far  his  lien  has  been  preserved,  and  that  it  will  continue  until  next 
July;  but  why  should  he  then  lose  it?  If  the  administrator  has 
funds  which  he  ought  to  apply  to  it,  the  heirs  can  compel  the 
application  as  well  as  the  plaintiff;  and  since  the  debt  has  not 
been  actually  paid,  the  plaintiff  has  a  right  to  insist  that  his  lien 
should  be  preserved,  for  the  security  of  whatever  balance  may  be 
due  to  him,  after  the  administrator  shall  be  compelled  to  make 
distribution  of  the  assets  in  his  hands.  He  will  not  be  permitted 
to  enforce  the  lien  by  a  sale  of  the  real  estate  of  the  heirs,  until 
distribution  of  the  money  in  the  administrator's  hands  shall  be 
made.  For  this  purpose  our  powers  over  our  process  are  ample. 
We  can  and  we  will  restrain  the  plaintiff  from  seizing  and  selling 
the  land  bound  by  his  judgment,  until  the  necessity  of  permitting 
him  to  do  so  is  made  apparent  by  a  settlement  of  the  administra- 
tion account ;  but,  meanwhile,  we  will  not  deny  him  the  security 
afforded  by  a  continuance  of  his  lien.  The  estate  is  a  large  one, 
and  its  indebtedness  was  large;  and  to  refuse  to  continue  the 
plaintiff's  lien  until  the  estate  can  be  settled  in  a  manner  advan- 
tageous to  all  parties,  especially  the  defendants,  in  the  regular 
course  of  administration,  would  be  to  punish  the  plaintiff  for  the 
forbearance  and  indulgence  he  has  shown.  There  is  no  merit  in 
this  ground  of  defence.  The  heirs  do  not  question  the  debt,  nor 
show  that  it  has  been  paid.  Hitherto  the  plaintiff  has  done  all 
the  law  required  him  to  do  to  preserve  his  lien ;  and  now,  when 
the  legal  limit  of  indulgence  is  being  approached,  and  he  asks  for 
a  renewal  and  continuance  of  his  lien,  the  defendants  object,  on 
the  ground  that  he  did  not  rush  upon  the  estate,  which  was  in 
process  of  administration,  and  compel  payment  of  himself,  when, 
most  probably,  it  would  have  torn  from  them  the  inheritance 
which  they  have. 

Whether  the  allegation  of  the  defendants  that  there  is  an  amount 
in  the  hands  of  the  administrator  arising  from  the  sale  of  the  real 
estate  is  true,  is  not  the  question.  It  is  sufficient  that  it  was 
alleged  on  one  part  and  denied  on  the  other.  Assuming  the  fact 
to  be  as  stated,  the  court  decided  that  taking  the  whole  case  and 
every  fact  which  they  have  established,  it  does  not  afford  a  reason 
why  the  plaintiff  should  be  estopped  from  obtaining  a  judgment 
against  them  which  shall  continue  the  lien  which  he  now  has  on 
their  land.  It  might  present  a  case  for  denying  the  plaintiff  pro- 
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cess  on  his  judgment  to  seize  and  sell  their  land,  but  this  is  the 
utmost  of  it. 

It  must  be  remarked  that  this  is  a  scire  facias  to  the  heirs  and 
devisees  to  show  cause  why  the  lien  should  not  continue,  and  why 
the  plaintiff  should  not  have  execution  on  the  land  devised  to  them 
by  the  testator.  In  this  suit,  as  has  been  already  seen  in  Murphy's 
Appeal,  it  is  open  to  show  that  the  judgment  has  been  paid,  and 
even  to  go  behind  the  judgment  for  that  purpose.  If  they  can 
satisfy  the  court  that  it  has  been  wholly  paid,  they  are  entitled  to 
a  verdict ;  if  in  part  only,  then  the  plaintiff  is  only  entitled  to  a 
judgment  to  be  levied  on  their  lands  for  what  remains  due.  And 
whether  it  be  an  actual  or  judicial  payment  matters  not,  as  it 
may  be  that  the  judgment  remains  good  as  to  the  administrator, 
and  yet  that  it  is  paid  and  satisfied  so  far  as  respects  the  heirs. 
In  other  words,  the  creditor  may  be  entitled  to  judgment  against 
the  personal  representatives  without  having  any  right  to  resort  to 
the  land.  And  when  is  the  proper  time  to  try  these  questions  ? 
Doubtless  on  the  scire  facias;  for  if  a  judgment  once  passes  against 
the  heirs,  they  are  concluded,  for  they  cannot  afterwards,  as  the 
learned  judge  erroneously  supposes,  ask  the  equitable  interposition 
of  the  court  by  denying  process  on  his  judgment  to  reach  their  land. 
Taking  it,  therefore,  to  be  true,  that  there  is  money  in  the  hands 
of  the  administrator  arising  from  the  sale  of  the  real  estate,  suffi- 
cient to  pay  all  the  debts  of  the  testator,  or  to  pay  all  the  other 
debts,  and  this  in  part,  is  this  a  defence  to  the  scire  facias  as 
against  the  devisees  ?  The  case  involves  this  question,  whether 
if  there  be  a  loss  by  the  default  of  the  administrator,  that  loss  is 
to  be  borne  by  devisees  or  the  creditors,  and  who  is  to  look  to  the 
application  of  the  purchase  money,  the  devisees  or  the  creditors  ? 
It  is  obvious  that  if  we  adopt  the  decision  of  the  Court  of  Common 
Pleas,  the  land  of  the  devisees  may  be  taken  twice  for  the  payment 
of  the  same  debts.  Thus,  in  this  case,  the  land  of  the  devisees 
has  been  taken  already  to  the  amount  of  upwards  of  $25,000  for 
payment  of  debts ;  and  if  this  be  squandered,  the  remaining  estate 
will  be  swept  from  them  for  payment  of  the  same  debts.  I  am 
not  aware  that  the  question  has  been  directly  ruled,  although 
some  cases  which  have  a  bearing  on  it  have  been  decided,  and  all 
the  analogous  cases  are  adverse  to  the  grounds  assumed  by  the 
Court  of  Common  Pleas.  Lands  in  Pennsylvania  are  chattels  for 
payment  of  debts,  and  may  be  reached  through  the  medium  of 
our  common  law  courts,  by  seizure,  condemnation  and  sale,  by 
virtue  of  a  venditioni.  And  when  this  mode  is  pursued,  and  the 
money  goes  into  the  hands  of  the  sheriff,  it  is  a  payment  of  the 
amount  raised  by  the  sale,  and  operates  forthwith  as  a  discharge 
of  the  heirs  and  devisees  to  the  amount  for  which  it  sold,  and  that 
whether  it  ever  reached  the  pockets  of  the  creditor  or  not.  He 
must  look  to  the  application  of  the  purchase  money ;  his  resort  is 
to  the  sheriff  where  there  is  a  misapplication  of  the  fund.  With 
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this,  as  is  acknowledged,  the  heirs  and  devisees  have  nothing  to 
do.  Does  this  principle  apply  to  the  case  of  a  sale  by  an  admin- 
istrator under  an  order  of  the  Orphans'  Court?  We  think  that 
it  does.  The  administrator  is  a  judicial  officer,  acting  under  the 
authority  of  the  court.  On  the  application  of  the  administrator, 
setting  forth  that  the  personal  estate  is  insufficient  for  the  pay- 
ment of  debts,  the  court  may  and  ought  to  appoint  suitable  persons 
to  investigate  the  facts  of  the  case,  and  report  upon  the  expediency 
of  granting  the  application,  and  the  amount  to  be  raised  by  sale  or 
mortgage,  whereupon  the  court  make  their  decree.  The  Act  of 
the  29th  March  prescribes  the  manner  of  sale,  and  directs  that 
the  executor  or  administrator  shall  in  all  cases  make  return  of  his 
proceedings  in  relation  to  the  sale  or  mortgage  to  the  court,  when, 
if  approved  by  the  court,  it  shall  be  confirmed.  It  is  usual,  when 
the  court  makes  the  order,  to  exact  adequate  security  for  the 
faithful  performance  of  the  trust ;  and  this  enures  to  the  benefit 
of  all  who  have  an  interest  in  the  application  of  the  fund,  to  wit : 
to  the  creditors  of  the  deceased,  and  to  his  heirs  and  devisees. 
The  creditors  have  an  interest  to  the  amount  of  their  debts ;  the 
heirs  and  devisees  to  any  surplus  which  may  remain  after  these 
purposes  are  answered.  In  Finney  v.  The  Commonwealth,  (1  P. 
R.  240),  it  is  laid  down,  that  everything  which  a  due  attention  to 
their  interest  would  entitle  the  creditors  to  receive,  they  are  con- 
sidered as  paid  by  operation  of  law  as  regards  the  debtor.  When 
the  money  has  been  raised  by  a  sale  under  the  order  of  the  court, 
two  remedies  (and  they  are  very  effectual  ones)  are  open  to  the 
creditors.  They  may  bring  suit  on  the  bond  against  the  adminis- 
trator, or  on  a  proper  application  the  Orphans'  Court  will  compel 
the  money  to  be  brought  into  court  for  distribution.  It  is  difficult 
to  suggest  any  good  reason  why  this  duty  should  be  devolved  on 
the  heirs,  or  why,  in  case  it  is  not  pursued,  the  loss  should  be 
thrown  on  them.  It  is  very  certain  the  court  would  defer  a  second 
application  for  a  sale  of  the  land,  until  some  account  was  given, 
or  the  disposition  was  made  of  the  proceeds  of  the  first  sale  ordered 
by  the  court  for  that  purpose.  Thus,  in  Prtfs  Appeal,  (8  Watts  253), 
it  is  ruled,  that  if  the  assets  which  come  into  the  hands  of  the  ad- 
ministrator be  sufficient  for  the  payment  of  all  the  debts  of  the  in- 
testate, the  Orphans'  Court  will  not  at  any  future  time  grant  an 
order  for  the  sale  of  the  real  estate.  And  in  the  same  case  it  is 
decided  that  the  Orphans'  Court  will  not  grant  an  order  for  the 
sale  of  real  estate  for  the  payment  of  debts  of  the  intestate  which 
have  lost  their  lien  by  lapse  of  time.  If,  therefore,  an  application 
had  been  made  to  the  court  for  another  order  to  sell,  it  would  be 
refused ;  but  the  present  suit  is  an  attempt  to  do  that  through  the 
medium  of  common  law  form,  which  would  not  be  allowed  by  the 
court  to  whom  this  subject  is  more  particularly  committed. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Case  of  Green  Township. 

Upon  a  petition  of  the  inhabitants  to  divide  a  township,  the  court  have  not 
power  to  adopt  any  other  line  of  division  than  that  prayed  for  in  the  original 
petition. 

CERTIORARI  to  the  Quarter  Sessions  of  Franklin  county. 

This  case  was  decided  in  the  court  below  in  the  absence  of  the 
President  Judge.  The  facts  are  fully  stated  in  the  opinion  of  the 
Court.  The  case  was  argued  here  by 

Baird,  for  plaintiff  in  error. 
Nill  and  Smith,  contra. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  was  a  proceeding  commenced  under  the 
provisions  of  the  13th  and  14th  sections  of  the  Act  of  the  15th  of 
April  1834,  for  the  purpose  of  having  a  division  made  of  Green 
township,  in  the  county  of  Franklin.  By  the  13th  section  it  is 
enacted  that  "  the  several  Courts  of  Quarter  Sessions  shall  have 
authority  within  their  respective  counties  to  erect  new  townships, 
to  divide  any  township  already  erected,  and  to  alter  the  lines  of 
any  two  or  more  adjoining  townships  so  as  to  suit  the  convenience 
of  the  inhabitants  thereof,  and  to  cause  the  lines  or  boundaries  of 
townships  to  be  ascertained  and  established."  And  by  the  14th 
section  it  is  directed,  that  "  upon  application  by  petition  to  a  Court 
of  Quarter  Sessions  for  the  purpose  of  erecting  a  new  township, 
or  altering  the  lines  of  any  township,  or  of  ascertaining  and  estab- 
lishing the  lines  or  boundaries  of  any  township,  the  said  court 
shall  appoint  three  impartial  men,  if  necessary,  to  inquire  into  the 
propriety  of  granting  the  prayer  of  the  petition ;  and  it  shall  be 
the  duty  of  the  commissioners  so  appointed,  or  any  two  of  them, 
to  make  a  plot  or  draft  of  the  township  proposed  to  be  divided, 
and  the  division  line  proposed  to  be  made  therein,  or  of  the  town- 
ship proposed  to  be  laid  off,  or  of  the  lines  proposed  to  be  altered 
of  two  or  more  adjoining  townships,  or  of  the  lines  proposed  to  be 
ascertained  or  established,  as  the  case  may  be,  if  the  same  cannot 
be  fully  designated  by  natural  lines  or  boundaries;  all  which  they, 
or  any  two  of  them,  shall  report  to  the  next  Court  of  Quarter  Ses- 
sions, together  with  their  opinion  of  the,  same :  and  at  the  term 
after  that  at  which  the  report  shall  be  made,  the  court  shall  take 
such  order  thereupon  as  to  them  shall  appear  just  and  reasonable." 
See  Pamph.  537. 

To  the  Court  of  Quarter  Sessions  of  Franklin  county,  at  its  ses- 
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sion  in  August  1844,  a  petition,  signed  by  164  inhabitants  of  Green 
township  in  said  county,  was  presented,  stating,  among  other 
things,  that  the  township  contained  756  taxable  inhabitants ;  that 
from  the  great  extent  of  its  territory  and  the  number  of  inhabit- 
ants, the  transaction  of  the  business  of  the  township  had  become 
inconvenient  to  a  large  number  of  the  inhabitants  thereof;  that  it 
contained  two  election  districts,  with  the  exception  of  one  of  them 
which  included  a  small  portion  of  Guilford  township;  and  there- 
fore praying  the  court  to  appoint  commissioners  to  view  said  town- 
ship of  Green  and  to  divide  the  same,  by  starting  where  the  point 
then  was,  dividing  the  township  into  two  election  districts,  and 
ending  where  the  said  line  then  ended,  so  as  to  suit  the  convenience 
of  the  inhabitants  thereof,  and  make  a  report  thereof  according  to 
law.  The  court  therefore  appointed  Dr  S.  Kennedy,  James  Logan 
and  Hugh  Auld,  commissioners  to  inquire  into  the  propriety  of 
granting  the  prayer  of  the  petitioners,  requiring  them  to  make  a 
plot  or  draft  of  the  said  township  proposed  to  be  divided,  and  the 
division  line  proposed  to  be  made  therein,  if  the  same  could  not 
be  designated  by  natural  boundaries ;  and  to  make  report  thereof 
to  the  next  Court  of  Quarter  Sessions,  together  with  their  opinion 
of  the  same. 

The  commissioners,  in  pursuance  of  this  appointment,  after  hav- 
ing been  sworn  to  execute  and  perform  faithfully  and  truly  the 
duties  imposed  upon  them,  made  a  report  to  the  next  Court  of 
Quarter  Sessions  on  the  30th  of  October  1844,  stating  that  they 
had  proceeded  to  view  the  lines  of  the  said  township  of  Green,  and 
to  divide  the  same,  on  the  22d,  23d,  24th  and  25th  days  of  that 
month,  and  that  they  had  viewed  the  lines  of  said  township,  and 
the  proposed  division  lines  as  mentioned  in  the  prayer  of  the  peti- 
tioners, and  therewith  returned  a  plot  or  draft  of  the  said  town- 
ship of  Green,  and  of  the  proposed  division  line,  which  division 
line  they  represent  as  follows;  namely,  beginning  at  a  post  in  the 
road  known  as  M'Kesson's  Mill,  on  the  line  dividing  Green  and 
Guilford  townships  and  the  said  township  of  Green  into  two  elec- 
tion districts,  1146  perches  from  the  corner  of  Guilford  and  Ham- 
ilton townships,  on  the  Green  township  line,  in  the  middle  of  East 
Conococheague  creek;  and  thence  north  two  degrees  east,  436 
perches  through  clear  land  of  John  and  Jacob  Shively,  William 
Vanderane,  Jacob  Hollinger,  William  Hambright  and  others,  to 
the  south-east  corner  of  George  Brindle's  house;  and  thence  south 
75  degrees  east,  2376  perches,  to  the  Adams  county  line;  and 
stated,  also,  they  were  of  opinion  that  it  was  inexpedient  to  divide 
the  said  township  of  Green  as  proposed  in  the  petition ;  but  were 
of  opinion,  upon  due  reflection  and  examination,  that  the  said 
township  of  Green  ought  to  be  divided  by  a  line  marked  as  the 
black  dotted  line  on  their  draft:  beginning  at  the  same  point  as  in 
the  division  line  proposed  by  the  petitioners,  and  thence  along  the 
said  proposed  line  to  the  house  of  George  Brindle,  and  thence  from 
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the  south-east  corner  of  said  house,  north  35  degrees  east,  to  the 
Southampton  township  line;  a  plot  of  which  was  thereto  annexed. 

The  report  of  the  commissioners  thus  made  was  filed  with  the 
records  of  the  court,  without  anything  further  being  done  with 
or  in  regard  to  it  at  that  session  of  the  court ;  but  at  the  following 
session  of  the  court,  on  the  20th  of  January  1845,  a  petition  signed 
by  184  of  the  inhabitants  (including  the  164  who  signed  the  first 
petition,  presented  at  the  August  session  of  the  court,  1844)  of  the 
said  township  of  Green,  was  presented,  praying  a  division  of  the 
township  for  the  same  reasons  mentioned  in  the  first  petition;  and, 
after  referring  to  the  report  of  the  commissioners  made  thereon, 
pray  the  court  to  divide  the  said  township  of  Green  into  two  town- 
ships,by  and  according  to  the  division  line  recommended  and  approved 
by  the  commissioners.  But  on  the  same  day,  20th  January  1845,  a 
remonstrance  against  the  division,  signed  by  168  of  the  inhabitants 
of  the  township,  was  presented  to  the  court,  denying  the  inconve- 
nience complained  of  by  the  petitioners;  and  among  other  reasons 
for  their  opposing  the  division  of  the  township,  stated  that  the  bur- 
den of  taxation  for  road  and  school  purposes  would  fall  with  une- 
qual severity  upon  the  southern  division,  inasmuch  as  the  roads 
and  bridges  centred  more  in  that  end  of  the  township,  which  was 
poorer  in  its  soil,  and  contained  a  much  greater  proportion  of  the 
poor  population ;  and  that  in  case  of  a  division  both  townships 
would  be  too  small.  The  court,  however,  at  the  same  session,  on 
the  28th  of  January  1845,  made  an  order  requiring  the  same  com- 
missioners to  proceed  and  mark  the  boundaries  recommended  and 
reported  by  them,  by  distinct  marks  and  lines ;  of  which  they 
were  required  to  make  a  return  or  report  at  the  next  March  ses- 
sions of  the  court,  at  which  time  the  court  said  the  complainants 
would  be  further  heard,  if  deemed  proper.  The  commissioners 
accordingly  made  a  report  to  the  next  March  Quarter  Sessions 
Court,  stating  that,  in  conformity  to  the  requisition  of  the  court, 
they  had  gone  on  the  ground,  and  run  and  marked  the  line  in 
favour  of  which  they  had  previously  reported  to  the  court;  setting 
forth  the  beginning,  the  courses  and  distances,  and  the  end  thereof, 
together  with  a  plot  or  draft  of  the  same  annexed.  At  the  same 
court,  a  remonstrance  signed  by  368  persons  was  presented  to  the 
court,  opposing  the  division  of  the  township. 

Various  exceptions  were  also  filed  on  the  part  of  the  remonstrants 
to  the  proceeding  in  the  case,  showing  that  it  was  irregular,  and 
not  in  conformity  to  the  Acts  of  Assembly  made  in  that  behalf. 
1st.  That  the  court  had  connected  the  petition  presented  at  the 
August  session,  and  the  report  of  the  commissioners  thereon,  with 
the  petition  presented  subsequently  at  the  January  session  for  a 
division  of  the  township  by  an  entirely  different  line  from  that 
asked  for  in  the  petition  presented  first  at  the  August  session, 
which  could  not  be  done.  2d.  That  the  second  petition  presented 
for  a  division  did  not  ask  for  the  appointment  of  commissioners,  as 
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it  ought  to  have  done,  to  inquire  into  the  propriety  of  granting  the 
prayer  of  the  petition ;  nor  did  the  court  appoint  any  for  thai 
purpose,  as  prescribed  by  the  Act,  but  instead  of  doing  so,  adopted 
the  division  line,  not  prayed  for  by  the  first  petition,  but  recom- 
mended by  the  commissioners  appointed  upon  it,  who  were  ap- 
pointed for  the  purpose  of  inquiring  into  the  propriety  of  dividing 
the  township  by  a  line  altogether  different;  so  that  the  line  recom- 
mended was  therefore  entitled  to  no  regard  whatever  from  the 
court.  There  were  many  other  exceptions  filed,  some*  of  which 
could  not  well  be  inquired  into  and  passed  on  here;  and  others  of 
them,  which  come  within  our  cognisance,  are  not  deemed  of  suffi- 
cient importance  to  require  particular  notice.  The  court,  how- 
ever, overruled  them  all ;  and  passed  a  decree  directing  Green 
township  to  be  divided  into  two  townships,  according  to  the  line 
recommended  by  the  commissioners  in  their  report  to  the  first 
petition,  presented  at  the  August  session  of  the  court,  and  after- 
wards prayed  for  in  the  second  petition,  presented  at  the  January 
session  of  the  court,  1845. 

The  exceptions  mentioned  above,  as  well  as  many  other  matters, 
have  been  assigned  for  error  here.  It  is  conceived  unnecessary, 
however,  to  discuss  and  pass  upon  any  others  than  the  two  above 
specified,  as  they  present,  in  our  opinion,  insuperable  objections 
to  the  validity  of  the  decree  and  order  of  the  court  below.  The 
commissioners  appointed  by  the  court  upon  the  first  petition  at  its 
August  session  of  1844,  were  appointed  for  a  special  purpose ; 
which  was,  to  inquire  into  the  propriety  of  granting  the  prayer  of 
the  petitioners  to  have  a  division  of  the  township  made  according 
to  the  line  set  forth  in  their  application.  Beyond  this  the  commis- 
sioners were  not  authorized  to  go ;  nor  indeed  do  I  think  that  the 
court  had  the  power  upon  that  petition  to  give  them  any  further 
authority.  They  reported  against  the  propriety  of  dividing  the 
township  according  to  the  line  mentioned  in  the  petition,  which, 
agreeably  to  the  provisions  of  the  Act  of  Assembly,  was  all  they 
had  to  do,  and  put  an  end  to  all  further  proceedings  upon  that 
petition.  They,  it  is  true,  did  not  stop  there,  or  content  them- 
selves with  reporting  against  the  propriety  of  the  division  as  asked 
for,  but  undertook  to  report  in  favour  of  a  different  division,  nei- 
ther asked  for  nor  suggested,  nor  authorized  by  the  commission 
under  which  they  acted  from  the  court ;  and  consequently  could 
not,  and  at  no  subsequent  period  ought  to  have  been  regarded  as 
an  official  act,  or  entitled  to  any  respect  as  such  by  the  court. 
The  report,  therefore,  of  the  commissioners  against  the  propriety 
of  dividing  the  township  according  to  the  prayer  of  the  petitioners, 
put  an  end  to  all  further  proceedings  thereon.  It  cannot  be  sup- 
posed, or  even  imagined,  that  it  would  have  been  right  for  the 
court,  at  the  January  session  following,  to  have  passed  a  decree, 
dividing  the  township  according  to  the  line  recommended  by  the 
commissioners,  as  it  might  have  done  according  to  the  line  pointed 
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out  and  designated  by  the  petitioners,  if  the  commissioners  had 
reported  in  favour  of  the  propriety  of  the  township  being  so 
divided;  yet  the  court  might  just  as  well  have  made  such  decree 
then,  as  to  have  made  it  in  the  manner  it  was  done  at  the  March 
session  following.  For  then  the  court  had  no  report  in  favour 
of  the  division  which  they  by  their  decree  established,  from  com- 
missioners appointed  and  authorized  by  them  under  the  Act  of 
Assembly  to  make  it.  Thus,  in  contemplation  of  law,  at  least,  if 
not  in  fact,  it  appears  that  the  court  decreed  a  division  of  the 
township  without  any  commissioners  having  been  appointed  to 
inquire  into  the  propriety  of  its  being  done  as  it  was ;  which  we 
think  was  contrary  to  the  true  meaning  of  the  Act  of  Assembly. 
And  even  if  the  Act  of  Assembly  were  such  in  its  terms  as  to 
authorize  the  court,  in  the  exercise  of  their  discretion,  to  make  the 
division  without  appointing  commissioners  and  having  their  report 
in  favour  of  the  propriety  of  it  first,  yet  it  would  seem,  from  the 
great  opposition  made  by  the  inhabitants  of  the  township  to  the 
division  in  this  case,  that  it  would  have  been  highly  proper,  if  not 
necessary,  for  the  court  to  have  appointed  impartial  commission- 
ers, and  to  have  had  their  report  first  in  favour  of  the  division, 
before  decreeing  it.  But,  according  to  a  fair  construction  of  the 
Act,  the  court  could  not  dispense  with  the  aid  and  advice  of 
commissioners  in  favour  of  the  division  asked  for,  as  directed 
by  it. 

It  may,  however,  be  proper  to  observe  further,  that  the  Act  of 
Assembly  expressly  requires  that  the  commissioners  directed  to 
be  appointed  shall  be  impartial  men ;  and  hence,  if  the  court  had 
appointed  commissioners  upon  the  second  petition  praying  a  divi- 
sion of  the  township  according  to  the  division  line  recommended 
by  the  gentlemen  appointed  commissioners  on  the  first  petition,  it 
would  not  have  been  proper  to  have  appointed  them  on  the  se- 
cond ;  because  they  could  not  be  said  to  be  impartial,  no  more 
than  the  petitioners  themselves  could  be  said  to  be  so ;  as  to  whom 
it  will  scarcely  be  said,  that  it  would  have  been  right  in  the  court 
to  have  appointed  three  of  them  to  examine  into  and  report  to  the 
court  on  the  propriety  of  making  the  division  which  they  them- 
selves with  others  had  asked  for  in  their  petition.  By  their  peti- 
tion they  had  shown  that  they  had  already  made  up  their  minds 
and  formed  an  opinion  on  the  matter,  and  could  not  therefore  well 
be  considered  as  competent  to  judge  impartially  in  regard  to  it. 
And  so  it  may  be  said  of  the  gentlemen  who  were  appointed  com- 
missioners on  the  first  petition,  that  they  had  formed  an  opinion 
in  favour  of  the  division  asked  for  in  the  second  petition,  without 
having  been  required  to  do  so  under  the  discharge  of  any  duty 
imposed  upon  them,  but  most  probably  moved  to  do  so  from 
motives  similar  to  those  which  influenced  the  petitioners,  and 
therefore  were  rendered  equally  incompetent  with  the  peti- 
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tioners  to  serve  impartially  as  commissioners.  The  proceeding 
and  order  of  the  court  below  dividing  the  township  of  Green  is 
quashed. 

Proceedings  quashed. 


The  Susquehanna  Canal  Company  against  Bon- 
ham. 

The  franchises  and  corporate  rights  of  a  company,  and  the  means  vested  in 
them  which  are  necessary  to  the  existence  and  maintenance  of  the  object  for 
which  they  were  created,  are  incapable  of  being  granted  away  and  transferred 
by  any  act  of  the  company  itself  or  by  any  adverse  process  against  it. 

ERROR  to  the  Common  Pleas  of  York  county. 

Samuel  C.  Bonham,  Esq.,  against  The  Susquehanna  Canal  Com- 
pany. The  plaintiff  upon  an  award  obtained  against  the  defendant 
issued  an  execution  and  levied  upon  a  house  and  lot  upon  which 
an  inquisition  was  held  and  it  was  condemned.  A  venditioni 
exponas  was  issued  to  sell  the  same.  The  defendant  obtained  a 
rule  to  show  cause  why  the  execution  and  levy  should  not  be  set. 
aside  on  the  grounds :  1st,  That  no  judgment  had  been  entered 
upon  the  award ;  and  2d,  That  the  property  levied,  being  the  toll- 
house of  the  defendant,  was  not  the  subject  of  levy  and  sale. 

The  court  below  discharged  the  rule,  and  on  the  second  point 
said :  "  that  although  the  property  levied  is  clearly  proved  to  be 
essentially  necessary  to  the  enjoyment  of  the  corporate  rights  and 
privileges  of  the  defendant,  the  house  being  necessarily  occupied 
by  the  collector  of  tolls  on  the  canal  as  a  dwelling  for  himself  and 
family,  and  as  a  collector's  office,  in  which  he  performs  the  duties 
of  his  employment,  it  is  not  exempt  from  levy,  it  not  being  within 
the  limits  of  the  canal,  or  of  the  ground  appropriated  as  the  site 
of  the  canal." 

Mayer  and  Fisher,  for  plaintiff  in  error,  argued  that  the  toll- 
house was  not  the  subject  of  levy  and  sale,  and  cited  13  Serg.  <$- 
Raicle  210;  2  Watts  $  Serg.  548;  6  Watts  $  Serg.  378.  The 
remedy  given  by  the  Act  of  16th  June  1836,  section  74,  title  "  exe- 
cution," is  by  sequestration  ;  and  this  remedy  would  be  wholly  in- 
effectual if  the  sequestrator  were  deprived  of  the  means  of  collecting 
toll  by  a  sale  of  the  houses  provided  for  that  purpose.  Cited  5 
Watts  $  Scrff.  265:  2  Penn.  Rep.  462;  2  Watts  &  Sera.  116; 
2  Hill  142 ;  20  Wend.  645. 
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Chapin  and  Hambly,  contra,  argued  that  the  language  of  the 
court  in  13  Serg.  <£•  Rawle  210,  supported  this  proceeding  by 
execution.  There  is  no  exception  in  the  Act  of  IGth  June  1836, 
sections  19  and  7*2,  which  gives  a  right  to  execution,  which  exempts 
the  property  of  a  corporation. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  The  spirit  of  the  decision  in  Ammant  v.  New 
Alexandria  and  Pittsburgh  Transportation  Company,  (13  Serg.  6f 
Rawle  210),  seems  to  be,  that  privileges  granted  to  corporations 
to  construct  turnpike  roads,  canals,  &c.,  are  conferred  with  a  view 
to  the  public  use  and  accommodation,  and  that  they  cannot  volun- 
tarily deprive  themselves  of  the  lands  and  real  estate  and  franchises 
which  are  necessary  for  that  purpose ;  nor  can  they  be  taken  from 
them  by  execution  and  sold  by  a  creditor,  because  to  permit  it 
would  tend  to  defeat  the  whole  object  of  the  charter  by  taking  the 
improvements  out  of  the  hands  of  the  corporation  and  destroying 
their  use  and  benefit.  It  has  therefore  always  been  held,  and  our 
Acts  of  Assembly  are  constructed  on  that  idea,  that  the  franchises 
and  corporate  rights  of  the  company  and  the  means  vested  in  them 
which  are  necessary  to  the  existence  and  maintenance  of  the  great 
public  object  for  which  they  were  created,  are  incapable  of  being 
granted  away  and  transferred  by  any  act  of  the  corporation  itself, 
or  by  process  of  another  against  it  in  invitum.  By  the  2d  section 
of  the  Act  of  15th  April  1835,  authorizing  the  incorporation  of  the 
defendants,  they  are  made  capable,  among  other  things,  of  pur- 
chasing, taking  and  holding  such  lands,  tenements  and  estates, 
real  and  personal,  as  are  necessary  in  the  prosecution  of  their  busi- 
ness as  a  canal  company.  And  by  section  8,  they  are  empowered 
to  enter  upon  and  occupy  for  the  purpose,  all  the  land  necessary 
and  suitable  for  constructing  the  canal.  It  is  admitted  by  the 
court  below,  and  the  evidence  proves  beyond  a  doubt,  that  the 
property  levied  on  here  is  essentially  necessary  to  the  enjoyment 
of  the  corporate  rights  and  privileges  of  the  defendants,  the  house 
being  necessarily  occupied  by  the  collector  of  tolls  on  the  canal 
as  a  dwelling  for  himself  and  his  family,  and  as  a  collector,  in 
which  he  performs  the  duties  of  his  office.  That  being  the  case, 
what  difference  can  there  be  whether  it  is  on  the  site  of  the  canal 
or  on  ground  adjacent?  especially  where  it  may  happen,  and  in- 
deed such  appears  to  be  the  case  here,  that  if  confined  to  the 
former,  the  site  would  be  inconvenient,  unsafe,  and  unfit  for  a 
dwelling  place  for  the  collector's  family.  Nor  would  the  company 
have  expended  their  money  in  procuring  another  building,  if  they 
could  have  been  accommodated  without  it  in  the  office  built  on 
ground  already  taken  as  part  of  the  line  of  the  canal.  The  remedy 
for  creditors  in  such  case  by  sequestration  was  suggested  in  the 
opinion  of  Chief  Justice  TILGHMAN,  (13  Serg.  <$•  Rawle  210),  and 
has  since  been  carried  into  effect  by  the  provisions  of  the  Act  of 
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16th  June  1836,  and  it  gives  to  the  creditor  all  the  redress  the 
Legislature  thought  he  could  have  against  the  property  necessary 
to  the  company,  consistently  with  the  preservation  of  the  public 
interests. 

Levy  and  condemnation,  and  venditioni  exponas  set  aside. 


Stitzel  against  Kopp. 

When  the  covenants  between  a  vendor  and  vendee  of  land  for  the  payment  of 
the  purchase  money  and  delivery  of  the  deed  are  mutual  and  dependent,  the  ven- 
dor must,  at  the  time  fixed  by  the  contract,  have  in  him  such  a  title  as  he  coven- 
anted to  make,  otherwise  the  vendee  may  elect  to  rescind  the  contract ;  but  when 
these  covenants  are  independent,  and  by  their  terms  the  payment  of  the  purchase 
money  in  part  precedes  the  execution  and  delivery  of  the  deed,  it  is  not  a  good 
defence  in  an  action  for  that  part  of  the  purchase  money  that  the  vendor  had  not 
then  power  to  make  a  good  title. 

ERROR  to  the  Common  Pleas  of  York  county. 

Sebastian  Stitzel  and  Jacob  Asper  against  Leonard  Kopp.  This 
was  an  action  of  debt  upon  the  joint  and  several  sealed  note  of 
Peter  Kopp  and  Leonard  Kopp.  The  plaintiffs,  as  the  assignees 
of  Isaac  Hull,  sold  at  public  sale  a  tract  of  land  upon  the  follow- 
ing conditions : 

"  The  condition  of  this  present  sale,  held  the  29th  September 
1843,  namely,  of  a  plantation  or  tract  of  land  containing  140  acres 
more  or  less  of  patented  land,  as  the  property  of  Isaac  Hull.  The 
highest  bidder  is  to  be  the  buyer ;  any  person  purchasing  the  said 
plantation  or  tract  of  land  must  pay  $300  at  the  close  of  sale,  or 
give  his  note  with  approved  security  to  be  considered  part  of  the 
hand  money,  the  said  purchaser  to  sign  his  name  to  these  condi- 
tions and  give  security  if  required.  The  assignees  of  the  said 
Isaac  Hull  will  execute  a  deed  clear  of  all  incumbrance  unto  said 
purchaser  on  the  2d  day  of  April  1844.  The  assignees  except 
half  of  the  grain  that  is  put  out  this  fall,  and  the  purchaser  is  to 
deliver  it  in  the  bushel;  The  one  half  of  the  purchase  money  to 
be  paid  on  the  2d  day  of  April  next,  and  the  residue  of  the  pur- 
chase money  to  be  paid  in  four  equal  annual  payments,  with  satis- 
factory security,  when  possession  will  be  given  on  said  2d  day  of 
April  next." 

Peter  Kopp  became  the  purchaser  at  $2300,  bound  himself  to 
comply  with  the  conditions,  and  gave  the  note  upon  which  this 
suit  is  instituted,  with  the  defendant  as  his  security. 

On  the  2d  April  1844,  Peter  Kopp  tendered  to  the  plaintiffs 
$1150,  and  demanded  a  deed  of  conveyance.  At  that  time  there 
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were  several  judgments  and  mortgages  which  were  liens  upon  the 
land,  and  Kopp  had  gone  into  possession  of  it.  On  the  4th,  5th  and 
6th  of  April,  all  of  the  mortgages  and  judgments  were  satisfied  on 
the  record  but  one.  On  the  15th  April,  the  plaintiff  tendered  a 
deed  to  defendant,  the  incumbrance  being  then  $600.  On  the  17th 
April,  Kopp  left  the  possession  of  the  premises,  and  abandoned 
the  possession  of  the  land.  On  the  20th  April,  the  remaining  in- 
cumbrance was  satisfied. 

The  plaintiffs  founded  their  claim  to  recover  upon  the  following 
points,  upon  which  the  court  was  requested  to  charge  the  jury : 

1.  That  if  the  jury  believe  that  the  obligation  on  which  this  suit 
is  brought  was  given  for  part  of  the  purchase  money  of  the  land 
sold  to  Peter  Kopp,  and  that  the  purchaser  took  possession  under 
the  contract  and  held  it  as  long  as  he  chose,  the  contract  between 
the  parties  was  so  far  executed  that  it  could  not  be  avoided  by 
the  mere  fact  that  there  were  incumbrances  on  the  property  on 
the  2d  day  of  April  when  the  parties  met,  although  the  plaintiffs 
might  not  have  been  prepared  to  remove  them  on  that  day,  pro- 
vided they  could  do  it,  and  did  it  in  reasonable  time  afterwards, 
and  before  this  suit  was  brought ;  and  this  is  so,  whether  the  pur- 
chaser made  any  tender  or  not  on  the  aforesaid  2d  day  of  April. 

2.  That  after  Peter  Kopp  the  purchaser  had  taken  possession 
of  the  premises,  he  could  only,  apart  from  all  other  considerations, 
put  the  plaintiffs  in  default  and  rescind  the  contract,  if  at  all,  by 
tendering  to  the  plaintiffs  on  the  day  the  parties  met,  the  money 
payable  on  that  day,  and  satisfactory  security  for  the  residue  of 
the  purchase  money,  and  also  the  possession  of  the  premises. 

3.  That  there  is  no  evidence  that  the  plaintiffs  waived  the 
tender  of  the  possession,  and  that  the  purchaser,  Peter  Kopp,  by 
neglecting  to  make  it  on  the  2d  of  April  1844,  and  by  remaining 
in  possession  on  that  day  and  afterwards,  failed  to  put  the  plain- 
tiffs in  default  in  regard  to  the  contract,  and  justified  them  in  con- 
sidering it  still  in  force. 

DURKEE,  (President),  was  of  opinion  that  the  plaintiffs  were  not 
entitled  to  recover,  and  instructed  the  jury  that  the  defendant 
might  tender  his  money  at  the  time  stipulated  by  the  contract ; 
and  if  the  vendors  were  not  then  ready  to  make  the  title,  the  de- 
fendant might  rescind  the  contract. 

Mayer,  for  plaintiff  in  error,  argued  that  the  defendant's  re- 
maining in  possession  was  a  waiver  of  a  strict  compliance  with 
the  contract  as  to  time  and  an  acceptance  of  the  title.  Sug.  on 
Vend.  10 ;  4  Watts  fy  Serg.  318 ;  5  Serg.  <$•  Raide  323 ;  2  Story's 
Eq.,  sec.  776.  But  if  he  had  determined  to  rescind  the  contract, 
he  could  only  do  so  by  an  immediate  restoration  of  the  possession 
or  a  tender  to  restore  it  as  well  as  to  pay  the  money.  He  must 
put  the  vendor  in  the  same  situation  he  was.  1  Watts  248 ;  4 
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Watts  152 ;  8  Serg.  $  Rawle  294 ;  3  Amer.  Eq.  Dig,  509,  pi.  25 ; 
2  Watts  478,  434;  3  Watts  $  Serg.  56. 

Fisher,  contra,  contended,  that  when  the  deed  was  tendered  by 
the  plaintiff,  the  land  was  incumbered,  and  the  defendant  not, 
therefore,  bound  to  accept ;  and  no  principle  is  better  settled  than 
that  it  is  in  the  power  of  the  vendee  to  tender  his  money  on  the 
day  stipulated  in  the  contract  and  demand  his  deed ;  and  if  it  be 
not  given  to  him,  he  may  rescind  the  contract.  Sug.  Vendors  342; 
1  Watts  247. 

The  opinion  of  the  Court  was  delivered  by 

BURNSIDE,  J.  (after  stating  the  facts  of  the  case).  —  The  coven- 
ants to  deliver  the  deed  clear  of  all  incumbrances,  and  the  pay- 
ment of  one  half  the  purchase  money,  were  mutual  and  dependent : 
the  distinction  between  dependent  and  independent  covenants  is 
well  settled ;  in  the  former,  between  a  vendor  and  vendee  of  land, 
the  conveyance  and  payment  of  the  purchase  money  are  to  be 
simultaneous  acts,  and  there  must,  therefore,  be  an  existing  capa- 
city in  the  vendor  to  give  a  good  title ;  in  the  latter,  when  the 
payments  are  to  precede  the  conveyance,  it  is  no  excuse  for  non- 
payment that  there  is  not  a  present  existing  capacity  in  the  vendor 
to  convey  a  good  title,  unless  the  one  whose  duty  it  is  to  convey 
offers  to  do  so  on  receiving  a  good  title,  and  then  it  must  be  made 
to  him  or  the  contract  will  be  rescinded.  Robb  v.  Montgomery, 
(20  Johns.  Rep.  20.) 

If  the  vendee  had  paid  his  money,  and  an  incomplete  deed  were 
tendered  to  him,  he  may  refuse  to  accept  it  or  to  enter  on  the 
land ;  and  if  he  has  entered,  may  restore  the  possession  and  sue 
for  his  money.  Sug.  Vend.  312;  Withers  v.  Atkinson,  (1  Watts 
247-8.)  Here  the  purchaser  gave  notice  and  restored  the  posses- 
sion on  the  17th  April ;  all  the  incumbrances  were  not  removed 
until  the  20th ;  and  when  the  deed  was  tendered  to  him,  he  re- 
fused to  accept  it.  We  cannot  say  that  under  these  circumstances 
he  was  bound  to  accept  it.  The  plaintiff  had  not  regarded  his 
covenants ;  had  not,  in  time,  placed  himself  in  a  situation  to  en- 
force performance  by  the  vendee.  If  a  sufficient  conveyance  clear 
of  incumbrances  had  been  tendered  to  the  vendee  before  he  had 
removed  from  the  premises,  the  plaintiffs  would  have  presented  a 
better  case.  We  can  discover  no  error  in  the  charge  of  the  court. 
The  present  defendant  as  security  on  the  note  might  avail  himself 
of  any  defence  with  which  his  principal  was  clothed. 

Judgment  affirmed. 
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Spencer  against  Campbell. 

For  an  injury  done  to  the  horse  of  a  customer  by  the  bursting  of  a  steam-boiler 
at  a  mill,  case  and  not  trespass  is  the  proper  form  of  action,  and  it  may  be  main- 
tained by  the  owner  of  the  horse  which  was  at  the  time  in  the  possession  of  an- 
other person. 

The  admissions  of  one  who  is  jointly  sued  with  others  are  competent  evidence 
against  himself. 

One  who  is  exercising  a  public  trade  or  business  which  requires  the  use  of  a 
steam-engine,  is  responsible  for  any  injury  to  another  which  is  the  consequence 
of  its  insufficiency. 

ERROR  to  the  Common  Pleas  of  Centre  county. 

William  Campbell  against  Samuel  Spencer,  William  Spencer, 
David  Spencer  and  Aquila  Spencer,  trading  under  the  firm  of 
Samuel  Spencer  &  Brothers.  This  was  an  action  on  the  case  in 
which  the  plaintiff  alleged  that  the  defendants  were  owners  and 
proprietors  of  a  steam  grist  mill,  inviting  the  custom  of  the  public 
and  for  reward  grinding  the  grain  entrusted  to  them ;  that  as  such 
they  were  required  to  provide  and  use  safe  and  convenient  ma- 
chinery for  the  conduct  of  their  business,  so  that  persons  and 
cattle  necessarily  employed  in  conveying  grists  to  and  from  the 
mill  might  receive  no  injury;  that  in  disregard  of  this  duty  they 
procured  a  defective  steam-boiler,  and  well  knowing  it  to  be  de- 
fective used  it ;  that  one  Samuel  Hall  who  had  procured  them  to 
grind  for  him,  obtained  from  the  plaintiff  his  mare  and  sent  her  to 
the  mill  to  fetch  away  his  grist,  and  that  whilst  she  was  waiting 
for  it  the  defective  boiler  burst  and  killed  her,  whereby  the  plain- 
tiff sustained  damages  to  the  value  of  the  mare. 

The  second  count  substantially  charged  the  defendants  with 
negligently  managing  their  engine,  by  means  whereof  the  plaintiff 
was  injured  in  his  property. 

The  plaintiff  offered  in  evidence  the  following  letter  from  one 
of  the  defendants,  William  Spencer  to  a  John  Meixsell : 

"  Friend — We  have  started  our  engine,  and  are  fully  of  opinion 
that  the  heads  of  the  boiler  will  not  stand  to  raise  the  steam  as 
high  as  will  be  necessary  to  drive  two  run  of  stones  and  the  ma- 
chinery. The  highest  we  have  had  it  yet  is  to  raise  the  weight 
hung  as  near  the  nave  as  possible,  which  is  hardly  sufficient  to 
run  two  run  of  stones,  and  that  springs  the  head  between  a  quar- 
ter and  a  half  an  inch,  and  there  is  also  a  seam  round  in  the  head 
next  mill  where  it  don't  appear  to  have  been  cast  solid,  through 
which  the  steam  and  water  passes  in  different  places.  I  have 
written  this  same  day  to  George  W.  Singly  to  Frankstown  to 
come  and  run  the  engine  and  put  up  the  governor,  and  if  he  should 
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have  left  Frankstown  and  come  to  Blairsville,  I  would  wish  thee 
to  send  him  on  or  let  him  know  that  we  want  him." 

This  evidence  was  objected  to  on  the  ground  that  it  was  the 
letter  of  one  only  of  the  defendants.  The  court  overruled  the  ob- 
jection and  sealed  a  bill  of  exception. 

The  plaintiff  offered  in  evidence  the  deposition  of  Thomas  Boyle, 
which  was  objected  to  by  defendants  on  the  ground  that  the  con- 
tract for  the  engine  was  made  with  him,  and  was  furnished  by 
him  and  his  partner  Meixsell,  and  that  the  witness  would  there- 
fore be  liable  to  an  action  by  the  plaintiff  Campbell ;  but  the  court 
overruled  the  objection  and  sealed  a  bill  of  exception. 

Other  points  which  arose  in  the  cause  grew  out  of  exceptions 
to  the  following  charge  of  the  court : 

WOODWARD,  (President).  —  There  is  little  ground  to  doubt  the 
legal  duty  that  was  upon  the  defendants  to  provide  reasonably 
sufficient  and  safe  machinery  for  carrying  on  their  business.  This 
duty  is  on  men  in  every  branch  of  business,  when  they  ask  people 
to  risk  life  and  property  in  their  hands  and  for  their  profit.  The 
transporter  of  passengers  or  property  by  land  or  water  is  required 
to  have  all  the  means  and  appliances  necessary  for  a  safe  accom- 
plishment of  the  work  in  hand ;  the  innkeeper  is  bound  to  provide 
safe  and  convenient  house-room  for  his  guests  and  stabling  for 
horses ;  and  the  rule  applies  with  peculiar  force  to  manufacturers 
and  mechanics  whose  occupation  brings  customers  and  their  pro- 
perty into  the  immediate  vicinity  of  their  machinery. 

But  whilst  the  defendants  do  not  deny  the  alleged  defectiveness 
of  their  steam-boiler,  nor  controvert  the  general  principle  of  law- 
applicable  to  all  machinery,  they  seek  to  excuse  themselves  from 
liability  in  this  case  on  the  ground  that  being  themselves  unac- 
quainted with  steam  engines,  they  applied  to  an  experienced  ma- 
chinist for  a  competent  and  good  engine  for  their  grist  mill,  paid 
him  a  sound  price,  and  received  a  machine  which  he  represented 
to  be  safe  and  sufficient  for  their  purposes ;  that  he  put  it  up  for 
them,  and  instructed  them  in  the  use  of  it,  and  that  they  never 
applied  all  the  power  to  the  boiler  which  he  assured  them  they 
might  with  safety  put  on;  and  that,  until  the  explosion  occurred, 
they  did  not  know  that  the  boiler  was  defective.  The  plaintiff 
charges  them  with  "  well  knowing"  the  defective  character  of  the 
boiler;  and  the  negligence  which  constitutes  the  tort  in  this  case 
depends  on  this  question  of  knowledge.  It  is  well  known  now  and 
admitted  that  the  boiler  was  defective ;  but  did  the  defendants 
know  this  whilst  they  were  using  it?  If  they  did,  it  was  the 
grossest  negligence  in  them  to  continue  to  use  the  boiler;  if  they 
did  not,  the  plaintiff  cannot  recover  on  the  first  count  of  his  de- 
claration. This  is  a  question  of  fact  upon  which  the  jury  must 
pass,  and  their  verdict  will  depend  essentially  on  their  finding  of 
this  fact.  If  the  jury  had  seen  all  that  they  have  heard  described 
VOL.  ix. — 5 
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in  respect  to  the  appearances  of  the  boiler  whilst  in  use,  would 
they,  as  reasonably  prudent  men,  have  accounted  it  unsafe? 

Let  them  picture  to  their  minds  that  boiler  as  described  in 
Spencer's  letter  and  the  testimony  of  the  witnesses,  and  then  lay- 
ing out  of  view  all  the  evidence  of  unsoundness  produced  by  the 
explosion,  let  them  pass  upon  the  question  of  the  safety  and  suffi- 
ciency of  the  boiler  as  it  appeared  whilst  in  actual  use.  If  in  this 
mode  the  jury  should  satisfy  themselves  that  they  or  other  men 
of  ordinary  sense  and  prudence  would  have  condemned  that  boiler 
as  unsafe  and  insufficient,  then  the  Spencers  were  bound  in  like 
manner  to  condemn  it.  They  are  men  of  ordinary  sense  and  pru- 
dence :  they  were  bound  to  exercise  in  their  business  reasonable 
diligence,  discretion  and  judgment,  and  they  saw  and  experienced 
all  these  appearances  about  the  boiler-head  which  the  jury  have 
heard  described.  If,  therefore,  the  conclusion  of  a  right  judgment 
in  the  premises  be,  that  those  appearances  sufficiently  indicated 
unsoundness,  this  conclusion  must  be  forced  upon  the  Spencers. 
We  must  say  that  they  knew  what  other  men  of  common  sense 
with  their  opportunities  for  observation  would  have  known,  that 
the  boiler  was  unsound  and  unfit  for  use. 

If  the  jury  should  find  it  necessary  thus  to  impute  knowledge 
of  the  defectiveness  of  the  engine  to  the  defendants,  they  are  not 
to  be  excused  on  account  of  any  false  security  into  which  the  re- 
presentations of  Meixsell,  the  machinist,  may  have  betrayed  them. 
They  employed  him  at  their  own  risk;  they  took  his  advice  at 
their  peril.  Their  customers  never  trusted  in  Meixsell ;  their  con- 
fidence was  in  the  Spencers.  As  between  one  of  those  customers 
and  the  Spencers,  the  opinions  and  assurances  of  Meixsell  become 
unimportant.  If  the  defendants  chose  to  make  his  opinions  the 
rule  of  their  conduct  in  opposition  to  the  testimony  of  their  own 
senses,  they  have  no  right  to  visit  the  consequences  of  their  folly 
on  their  innocent  customers.  The  public  repaired  to  their  mill  on 
the  presumption  that  they  employed  all  the  precautions  and  care 
in  conducting  their  business  that  men  of  ordinary  prudence  do 
commonly  employ,  and  they  were  bound  to  know  that  the  faith 
and  confidence  of  their  customers  were  in  them,  rather  than  in 
some  irresponsible  and  unknown  individual  whose  advice  they  had 
sought  and  obtained.  Meixsell  was  undoubtedly  false  to  the  de- 
fendants, but  this  is  their  misfortune.  They  cannot  transfer  it  to 
another  innocent  party  who  was  a  stranger  to  all  that  occurred 
between  Meixsell  and  the  defendants.  They  brought  on  the  mis- 
fortune, and  must  therefore  bear  it. 

The  same  line  of  observations  is  applicable  to  the  plaintiff's 
second  count,  which  charges  the  negligent  management  of  the 
engine.  From  all  the  jury  have  heard  of  it,  would  a  man  of  ordi- 
nary care  and  skill  have  removed  the  pea  so  far  out  upon  the  lever 
of  the  valve  as  Kirk  says  he  did  ?  If  he  would  not,  from  regard 
to  the  existing  appearances  of  the  boiler-head,  then  the  defendants 
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cannot  justify  their  imprudent  conduct  by  the  rash  assertions  of 
Meixsell. 

If,  then,  the  jury  find  that  the  defendants  knew,  or  what  is  the 
same  thing,  were  bound  to  know  of  the  unsoundness  and  insuffi- 
ciency of  their  boiler,  it  was  greatly  wrong  in  them  to  persist  in 
using  it ;  and  if  the  destruction  of  the  plaintiff's  mare  were  the 
consequence  of  their  wrongful  act,  he  is  entitled  to  a  verdict  in 
damages  equal  at  the  least  to  her  value.  Or,  if  they  did  not  know 
of  the  unsoundness,  and  are  not  to  be  held  responsible  for  such 
knowledge,  yet  if  they  used  their  boiler  rashly  and  without  ordi- 
nary skill  and  care,  it  would  be  culpable  negligence,  and  if  this 
occasioned  the  plaintiff's  loss,  he  would  be  entitled  to  damages  on 
his  second  count. 

But  a  point  has  been  made  by  the  defendants  that  goes  to  the 
plaintiff's  right  of  action.  The  mare  had  been  bailed  to  Hall,  and 
it  is  said  he  is  responsible  to  the  plaintiff,  and  is  the  proper  party 
to  seek  redress  from  the  defendants.  If  the  jury  believe  the  mare 
was  taken  there  to  obtain  a  grist  in  the  ordinary  course  of  busi- 
ness, and  was  not  unnecessarily  kept  there,  the  owner  is  entitled 
to  sue  for  the  loss  of  her,  though  his  bailee  took  her  there. 

R.  C.  Hale,  for  plaintiffs  in  error. 
M'Callister,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  Most  of  the  exceptions  before  us  merit  but  a 
brief  notice,  even  under  the  statute  which  imposes  on  us  the  duty 
of  expressing  an  opinion  on  all  the  points  which  were  ruled  below. 
First,  then,  the  admissions  of  a  defendant  are  evidence  against 
himself  even  when  he  is  jointly  sued;  and  it  is  just  as  clear  that 
the  plaintiff  in  this  suit  could  not  maintain  an  action  against  either 
Boyle,  the  deponent,  or  Meixsell  his  quondam  partner ;  with  nei- 
ther of  whom  did  he  stand  on  any  relation  of  privity.  Boyle, 
therefore,  was  disinterested.  It  is  equally  clear,  too,  that  case, 
and  not  trespass,  is  the  proper  form  of  action  for  an  injury  like 
the  present. 

The  exceptions  to  the  charge  also  are  unfounded.  The  plaintiff 
certainly,  or  his  bailee  at  the  time  of  the  injury  possibly,  might 
maintain  an  action  on  the  case  for  the  loss  of  the  mare.  The  prin- 
ciple of  Ward  v.  M'Cauley,  (4  T.  R.  490),  is  that  trespass,  founded 
as  it  is  on  possession,  cannot  be  maintained  by  a  bailor  unless  the 
bailee  had  the  custody  of  the  thing  merely  as  his  servant ;  but  that 
trover  may  be  maintained  on  the  right  of  property  without  ques- 
tion as  to  the  possession.  That  principle  is  an  elementary  one. 
The  only  material  inquiry,  in  the  case  before  us,  regards  the  na- 
ture and  extent  of  the  defendant's  responsibility  to  their  customers. 
It  is  true  that  the  judge  put  the  responsibility  of  a  carrier  or  an 
innkeeper  as  illustration,  not  of  the  degree  of  diligence  required, 
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but  of  the  duty  which  the  law  imposed  on  him  to  provide  all  the 
means  and  appliances  necessary  for  a  safe  accomplishment  of  his 
business ;  but  he  put  the  question  on  the  true  ground  as  a  conclu- 
sion from  the  whole,  that  of  ordinary  care  and  skill.  As  the  de- 
fendants were  bound  to  use  reasonable  diligence  to  ascertain  the 
quality  of  their  machinery  in  regard  to  safety,  they  were  answer- 
able certainly  for  gross  negligence  of  which  there  was  evidence. 
They  were  warned  of  the  danger  not  only  by  others,  but  by  their 
own  eyes ;  yet  they  preferred  to  rely  on  the  assurances  of  the 
manufacturer;  and  the  judge  was  right  in  charging  that  "  if  they 
chose  to  make  his  opinion  the  rule  of  their  conduct  in  opposition 
to  the  evidence  of  their  own  senses,  they  had  no  right  to  visit  the 
consequences  of  their  folly  on  their  customers."  To  work  the 
engine  under  an  extraordinary  head  of  steam,  though  the  boiler- 
head  had  been  perceptibly  sprung  at  the  lowest  pressure,  was  an 
act  of  rashness;  and  it  is  to  be  remembered  that  they  were  bound, 
not  only  to  use  due  care,  but  to  possess  a  competent  share  of  skill 
on  the  principle  by  which  the  law  implies  an  agreement  to  that 
effect  on  the  part  of  every  one  who  undertakes  to  perform  a  busi- 
ness, an  office,  or  a  duty.  Now  it  appeared  that  Aquila  Spencer, 
who  was  attending  to  the  engine,  and  for  whose  management  of  it 
the  other  defendants  also  are  answerable,  had  placed  the  pea  of 
the  safety  valve  at  half  the  length  of  the  lever  from  the  fulcrum, 
though  the  boiler-head  had  been  sensibly  sprung  when  the  pea 
was  close  to  the  nave.  It  is  not  to  be  doubted,  then,  that  the  dis- 
aster which  ensued  is  one  which  he  was  bound  to  prevent,  and 
for  which  all  are  answerable. 

Judgment  affirmed. 


NefPs  Appeal. 

Upon  an  appropriation  of  the  proceeds  of  a  sale  by  the  sheriff  of  the  real  estate 
of  A,  a  judgment  against  him  as  security  of  B  must  be  paid,  although  it  may 
appear  that  the  same  judgment  is  a  lien  upon  the  real  estate  of  B,  which  is  suffi- 
cient security  for  its  payment;  the  remedy  of  the  subsequent  judgment  creditors 
of  A  is  by  subrogation. 

A  creditor  who  releases  any  security  which  he  holds  for  the  payment  of  his 
debt,  thereby  releases  a  surety  pro  tanto. 

A  creditor  having  a  judgment  against  his  debtor  and  his  surety,  which  was  a 
lien  upon  the  real  estate  of  the  principal,  agreed  to  release  a  part  of  the  said  real 
estate  in  order  to  make  a  title  to  one  who  purchased  it  for  its  full  value,  upon 
condition  that  the  purchase  money  should  be  applied  to  the  extinguishment  of  a 
mortgage  which  was  a  prior  lien  upon  the  whole  estate :  Held,  that  the  surety 
was  not  thereby  released. 

APPEAL  from  the  decree  of  the  Common  Pleas  of  Mfflin 


May  1845.]  OF  PENNSYLVANIA.  37 

[Neff's  Appeal.] 

county,  appropriating  the  proceeds  of  the  sale  of  the  real  estate 
of  Isaac  Neff. 

The  court  referred  this  subject  to  an  auditor,  who  made  the 
appropriation  of  the  proceeds  of  the  sale  by  the  sheriff,  amounting 
to  $12,040,  to  the  judgments  in  the  order  of  the  dates  of  the  liens 
as  they  appeared  upon  the  record,  and  thus  stated  and  disposed 
of  the  objections  made  by  those  creditors  whose  judgments  were 
not  reached  by  the  appropriation : 

On  the  part  of  judgment  creditors  of  Isaac  Neff  whose  judg- 
ments have  not  been  reached  by  the  foregoing  distribution,  the 
appropriation  to  judgment  No.  168,  April  Term  1839,  P.  Givin's 
executors  now  for  the  use  of  Rosanna  Wilcox  v.  David  Miller, 
Stephen  Miller  and  Isaac  Neff,  has  been  resisted  before  the  audi- 
tor on  the  ground  that  when  a  judgment  creditor  has  a  lien  upon 
two  funds,  either  good,  and  a  subsequent  creditor  has  a  lien  only 
on  one  of  them,  equity  will  compel  the  former  to  resort  for  satis- 
faction to  the  fund  upon  which  the  latter  has  no  lien;  it  being 
admitted  by  the  counsel  in  the  above  judgments  that  Isaac  Neff 
is  merely  bail  of  the  Millers ;  and  the  said  creditors  offering  to 
prove,  by  the  admission  of  one  of  the  executors  of  P.  Givin,  and 
by  other  evidence,  that  the  lien  of  the  said  judgment,  upon  the 
property  of  the  Millers,  renders  it  perfectly  safe.  But  the  auditor 
is  of  opinion  that  he  could  not  be  governed  by  the  principle  stated 
unless  both  funds  were  actually  before  him  for  present  distribu- 
tion ;  and  that  the  subsequent  creditors,  in  any  other  case,  must 
urge  their  equity  by  an  application  to  the  court  for  substitution, 
or  to  compel  an  assignment  of  the  prior  judgment.  It  has  also 
been  contended  before  the  auditor,  that  Rosanna  Wilcox,  by  a 
release  (filed  9th  August  1843,  and  produced  before  the  auditor) 
of  30  acres  of  the  land  of  David  Miller  from  the  lien  of  the  judg- 
ment referred  to,  released  Isaac  Neff,  the  bail,  from  liability  upon 
it.  But  it  being  shown  that  the  released  part  of  Miller's  land  was 
sold  to  Robert  M'Burnly  for  $1050,  and  the  whole  proceeds  of  the 
sale  applied  to  the  payment  of  a  prior  mortgage  upon  that  and  all 
the  tract  of  land  of  Miller,  that  the  release  and  sale  were  both  for 
that  purpose,  and  did  not  affect  or  alter  the  situation  of  any  of  the 
parties  in  the  judgment,  the  auditor  is  of  opinion  the  result  con- 
tended for  does  not  legally  follow  the  release.  The  auditor  has 
therefore  appropriated  to  the  judgment  in  its  place  the  full  amount 
of  its  debt,  interest  and  costs. 

The  court  confirmed  the  report  of  the  auditor,  and  decreed  that 
the  money  be  paid  accordingly. 

Miles,  for  appellants.  The  appropriation  to  the  judgment  in 
question  was  opposed,  and  is  now  opposed,  on  two  grounds : 

1.  That  this  judgment  was  a  lien  on  real  estate  of  David  Miller 
the  principal  in  the  judgment  as  well  as  on  the  real  estate  of  Isaac 
Neff,  who  was  a  mere  surety.  That  the  property  of  Miller,  the 

IX. D 
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principal,  was  an  ample  security  for  the  payment  of  the  judgment ; 
and  that  under  such  circumstances  the  executors  of  Givin  cannot 
be  permitted  to  take  satisfaction  of  their  judgment  out  of  the  pro- 
perty of  the  surety,  to  the  injury  of  a  subsequent  purchaser  from 
the  surety,  and  to  the  injury  of  the  judgment  creditors  of  the 
surety. 

2.  That  Rosanna  Wilcox,  who  owned  the  judgment,  by  a  re- 
lease dated  10th  July  1843,  discharged  thirty  acres  of  the  land 
owned  by  Miller,  from  the  lien  of  the  judgment,  without  the  con- 
sent of  Isaac  Neff. 

To  sustain  the  first  position  taken  by  the  appellants,  the  follow- 
ing authorities  are  relied  upon.  If  a  creditor  has  a  lien  on  two 
parcels  of  land,  and  another  creditor  has  a  lien  of  a  younger  date 
on  one  of  these  parcels  only,  and  the  prior  creditor  elects  to  take 
his  whole  demand  out  of  the  land  on  which  the  junior  creditor  has 
a  lien,  the  latter  will  be  entitled  either  to  have  the  prior  creditors 
thrown  upon  the  other  fund,  or  to  have  the  prior  lien  assigned  to 
him,  and  to  receive  all  the  aid  it  can  afford.  1  Rawle  304;  1  Johns. 
Ch.  412.  "  Where  a  creditor  has  had  two  funds,  we  have  prevent- 
ed him  from  frustrating  the  lien  of  another  who  had  but  one." 
Chief  Justice  GIBSON  in  1  Rawle  302;  12  Serg.  $  Rawle  40;  10 
Watts  304.  So  Mr  Justice  KENNEDY,  in  6  Watts  225,  citing 
Story's  Eq.,  sec.  633,  says,  "  If  A  has  a  mortgage  upon  two  estates 
for  the  same  debt,  and  B  has  a  mortgage  upon  one  only  of  the 
estates  for  another  debt,  equal  in  amount  to  the  value  of  the  latter 
estate,  while  the  other  estate  is  amply  sufficient  to  satisfy  A's  debt, 
B  has  a  right  to  throw  A,  in  the  first  instance,  for  satisfaction  upon 
the  estate  which  B  cannot  touch.  Thus  A  is  only  made  to  act  in 
conformity  to  the  principles  of  equity  and  natural  justice;  and  to 
exercise  his  right  according  to  the  common  civil  maxim,  sic  uterc 
tuo,  ut  alienum  non  Icedas."  Mr  Justice  STORY,  in  1  Story's 
JEq.,  sec.  634,  lays  down  this  rule :  "  If  a  first  creditor  has  a  judg- 
ment against  A  and  B,  and  a  second  against  B  only,  and  it  does 
not  appear  whether  A  or  B  ought  to  pay  the  debt  due  to  the  first 
creditor,  nor  whether  any  equitable  right  exists  in  B  to  have  the 
debt  charged  on  A  alone,  in  such  a  case,  equity  will  not  compel 
the  creditor  first  to  take  the  land  of  A  in  satisfaction."  But  it  is 
submitted,  if  it  be  shown  that  A  ought  to  pay  the  debt,  is  not  the 
converse  of  the  proposition  true  ? 

Here  it  is  shown  that  Miller  ought  to  pay  the  debt,  and  the 
distinction  between  principal  and  surety  is  not  destroyed  by  ob- 
taining a  judgment  on  the  original  security.  8  Serg.  $•  Rawle 
458;  1  Watts  4*  Serg.  158.  The  executors  of  Givin  (or  Rosanna 
Wilcox,  the  owner  of  the  judgment)  were  not  compelled  to  claim 
the  money  arising  from  the  sale  of  NefPs  property  at  the  risk  of 
losing  their  lien  upon  Miller's.  In  1  Rawle  303,  Chief  Justice 
GIBSON  says  :  "  It  (the  Bank)  waived  its  preference  in  favour  of  a 
surety  to  pursue  the  principal,  the  very  thing  that  a  court  of 
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equity  would  have  compelled  it  to  do."  Again,  page  301:  "Echcl- 
man,  therefore,  could  have  compelled  the  bank  to  exhaust  its  means 
of  obtaining  satisfaction  from  the  lands  of  Winger,  or,  on  payment 
of  the  debt,  to  assign  its  lien."  In  the  case  cited,  the  junior  credi- 
tor had  taken  an  assignment  of  the  prior  lien  for  the  purpose  of 
enabling  him  to  waive  its  priority.  A  chancellor,  under  the  cir- 
cumstances of  the  case  before  the  court,  would  restrain  Givin's 
executors  from  taking  satisfaction  out  of  the  property  of  the  surety 
to  the  injury  of  his  creditors,  when  the  property  of  the  principal 
is  an  ample  security  for  their  debt. 

2.  If  the  obligee  undertake  to  discharge  the  principal,  or  in  any 
considerable  degree  to  lessen  his  responsibility  without  consulting 
the  surety,  the  latter  will  be  discharged.  3  Binn.  520.  An  ex- 
tension of  credit  to  the  principal  by  a  contract  sufficient  to  tie  up 
the  hands  of  the  creditor,  without  consulting  the  surety,  will  dis- 
charge him.  3  P.  R.  439.  The  acceptance  of  a  judgment  before 
a  justice  of  the  peace  by  the  payee  of  a  note  against  a  principal 
payer  upon  whose  freehold  there  are  liens,  with  a  stipulation  that 
he  shall  be  entitled  to  a  stay  of  execution,  is  a  release  of  a  surety 
in  that  note.  2  Watts  45.  A  surety  is  entitled  to  every  remedy 
which  the  creditor  has  against  the  principal,  to  enforce  every  se- 
curity and  all  means  of  payment,  and  to  stand  in  the  place  of  the 
creditor.  He  has  a  right  to  have  the  securities  transferred  to  him. 
If  the  obligee  (says  Mr  Justice  DUNCAN  in  16  Scrg.  4"  Rarclc  28) 
renders  any  such  security  which  he  took  from  the  principal  debtor, 
void,  this  discharges  the  surety;  for  the  very  taking  of  that  secu- 
rity by  him  may  have  excited  confidence  in  the  security,  and  lulled 
him  asleep,  and  deprived  him  of  taking  other  security  for  his  own 
eventual  responsibility,  until  it  was  too  late,  and  the  rights  of 
third  persons  had  intervened ;  and  therefore  equity  imposes  an 
obligation  on  the  creditor  who  takes  the  security,  to  take  it  fairly 
and  lawfully,  and  to  hold  it  impartially  and  justly ;  as  for  instance, 
the  security,  by  his  very  character  and  relation  as  security,  has 
an  interest  that  a  mortgage  taken  from  the  principal  debtor  shall 
be  dealt  with  in  good  faith,  and  held  in  trust,  not  only  for  the 
creditor's  security,  but  for  the  surety's  indemnity.  See  also 
4  Johns.  Ch.  130.  A  surety  who  has  paid  the  debt  is  entitled  to 
be  substituted  for  the  creditor.  2  Raide  131.  A  surety  in  a  judg- 
ment who  is  compelled  to  pay  it  is  entitled  to  have  it  paid  out  of 
the  land  of  his  principal,  notwithstanding  the  intervening  rights 
of  the  judgment  creditors  of  the  principal.  3  P.  R.  G'2. 

The  principles  and  the  reasons  of  the  authorities  here  cited  to 
establish  the  correctness  of  the  second  point  made  on  behalf  of  the 
appellants,  all  tend  to  one  conclusion,  that  the  creditor  cannot  im- 
pair his  securities  or  remedies  against  the  principal,  by  positive 
acts  of  his  own,  without  the  consent  of  the  surety,  except  at  the 
hazard  of  discharging  him.  And  it  is  no  answer  in  this  case  to 
say,  that  the  thirty  acres  of  land  which  were  released  from  the 
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lien  of  the  judgment  were  sold  by  Miller  and  the  proceeds  applied 
to  the  satisfaction  of  a  prior  lien.  The  surety  had  a  right  to  have 
the  lien  of  the  judgment  enforced  upon  the  whole  of  the  land.  But 
the  creditor  and  the  principal  debtor  have  deprived  him  of  that 
right  without  asking  his  consent.  And  the  question  is  not,  is  he 
injured  by  the  transaction ?  for  that  cannot  be  ascertained;  but 
may  he  have  been  injured  by  it?  If  he  could  be,  as  he  was  not 
consulted,  he  is  discharged. 

Orbison,  for  appellees.  This  court,  in  doing  equity,  has  never 
taken  away  money  raised  by  a  sale  of  land  from  the  first  creditor 
and  given  it  to  the  subsequent  creditors,  unless  in  a  case  where 
there  has  been  a  loss  of  lien,  «fec.  But  in  a  case  like  this,  the  court 
has  never  gone  further  than  to  give  to  the  junior  creditor  the  se- 
curities which  a  prior  creditor  has,  upon  the  whole  money  being 
paid  to  him.  3  Watts  477 ;  6  Watts  277.  The  defendants  in  the 
Givin  judgment  are  considered  as  principals  so  far  as  third  persons 
are  concerned.  3  P.  R.  200 ;  10  Serg.  #  Rawle  202 ;  3  Serg.  # 
Rawle  20.  Although  part  of  Miller's  land  was  released  from  the 
lien  of  the  judgment,  yet  the  proceeds  or  value  of  that  part  was 
applied  to  a  prior  mortgage,  and  was  rather  a  benefit  to  Isaac 
Neff  than  an  injury.  But  so  far  as  Isaac  Neff's  creditors  are  con- 
cerned, they  would  have  no  equitable  claim  to  this  money,  unless 
they  had  given  the  owner  of  the  Givin  judgment  notice  not  to 
release  any  part  of  Miller's  property.  However,  they  admit  that 
if  they  were  substituted  plaintiffs  in  the  Givin  judgment,  Miller's 
property  would  be  ample  security.  If  any  risk  is  to  be  run,  the 
subsequent  creditors  are  not  to  take  away  the  money  now  in  court 
from  the  Givin  judgment  and  place  the  hazard  of  depreciation  in 
value  of  land,  loss  of  lien,  &c.,  upon  the  owner  of  the  prior  judg- 
ment. 5  Rawle  51 ;  3  Watts  477;  3  P.  R.  57;  5  Watts  172. 

We  think  that  in  a  case  like  this  the  court  would  not  take  away 
the  money  from  the  prior  judgment  creditor,  but  direct  it  to  be 
applied  to  the  first  judgment;  and  upon  an  application  for  substi- 
tution, would  do  full  and  entire  equity  in  the  case,  having  regard 
to  the  claims  of  Miller's  creditors  as  well  as  those  of  NefF;  and 
also  to  the  rights  of  Isaac  Neff  as  security.  As  the  owner  of  the 
Givin  judgment  has  done  nothing  which  would  postpone  it,  in 
favour  of  subsequent  creditors,  upon  inquiring  into  the  best  way 
of  doing  equity  (and  an  application  for  substitution),  would  not 
Isaac  Neff  be  the  person  entitled  to  preference  so  far  as  his  credi- 
tors are  concerned,  inasmuch  as  their  judgments  are  not  against 
Miller  1  See  3  P.  R.  57 ;  5  Watts  229.  And  would  not  the  cre- 
ditors of  Miller,  subsequent  to  Givin,  be  preferred  to,  and  have  a 
more  equitable  claim  than  even  Isaac  Neff,  to  be  paid  out  of 
Miller's  property  in  case  of  a  sale  of  it,  and  the  money  brought 
into  court?  A  surety  is  not  discharged  by  a  release  of  a  security 
except  to  the  extent  he  is  injured.  1  Law  Lib.  84-5-7. 
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The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  A  number  of  judgments,  of  various  dates,  in 
favour  of  different  persons,  had  been  obtained  against  Isaac  Neff 
and  Neff  and  Walker,  which  bound  their  respective  real  estates, 
which  were  afterwards  sold  by  the  sheriff  by  virtue  of  judicial 
process  sued  out  on  some  one  or  more  of  said  judgments.  The 
money  arising  from  the  sale  was  brought  into  court  by  the  sheriff, 
and  not  being  sufficient  to  satisfy  all  the  judgments,  a  contest 
arose  about  the  appropriation  of  it.  Among  the  judgments  which 
bound  the  property  sold,  was  one  in  favour  of  Patrick  Givin's 
executors,  assigned  to  Rosanna  Wilcox,  upon  which  a  balance  of 
debt  and  interest,  amounting  to  $2203.92,  remained  due  and  un- 
paid, besides  $4.35  costs.  This  judgment  was  joint  against  David 
Miller,  S.  Miller  and  Isaac  Neff,  Isaac  Neff  being  admitted  to  be 
a  mere  surety  for  the  Millers.  The  judgments  posterior  in  date 
to  it  were,  in  amount,  more  than  sufficient  to  absorb  all  the  resi- 
due of  the  money  after  paying  the  judgments  prior  thereto,  with- 
out applying  any  portion  thereof  to  it.  It  was  offered  also  to  be 
proved  in  the  court  below,  before  the  auditor  appointed  by  it  to 
ascertain  the  facts,  and  to  make  and  report  the  appropriation  that 
ought  in  his  opinion  to  be  made  of  the  money,  that  the  Millers, 
the  principals  in  the  judgment,  were  perfectly  solvent,  and  that 
their  real  estate,  bound  by  the  judgment,  was  of  amply  sufficient 
value  to  satisfy  the  amount  thereof.  The  auditor,  however,  con- 
sidering this  evidence  immaterial,  did  not  receive  it,  and  in  this 
he  was  sustained  by  the  court,  as  it  approved  and  confirmed  his 
report.  But  it  was  shown  that  Rosanna  Wilcox  had  released 
thirty  acres,  part  of  a  tract  of  land  bound  by  her  judgment  be- 
longing to  David  Miller,  one  of  the  principals  in  it,  from  the  lien 
thereof,  in  consideration  of  the  thirty  acres  having  been  sold  for 
$1050,  a  sum  equal  to  the  full  value  of  the  same,  which  was  agreed 
to  be  applied  to  the  payment  and  discharge  of  a  mortgage  of  the 
same  amount,  which  was  a  prior  incumbrance  on  the  whole  tract 
to  the  lien  of  her  judgment,  and  that  the  $1050  were  so  applied, 
and  the  mortgage  thereby  discharged  and  satisfied.  Isaac  Neff, 
as  it  seems,  had  sold  other  land  bound  by  the  judgments  against 
him  to  a  John  Henry,  to  whom  John  Neff  and  Daniel  Neff  became 
bound  as  the  sureties  of  the  said  Isaac  Neff,  to  keep  and  save 
harmless  the  said  Henry  from  the  said  judgments.  And  again, 
John  Neff  and  Jacob  Neff  were  bound  as  co-defendants  and  as 
sureties  for  Isaac  Neff  in  a  judgment  of  subsequent  date  to  Mrs 
Wilcox's,  in  favour  of  James  Smith.  John  Neff,  Daniel  Neff  arid 
Jacob  Neff,  in  order  that  they  mijjht  be  protected  from  being 
made  liable  to  the  payment  of  money  as  sureties  for  Isaac  Neff, 
claimed,  first,  that  Rosanna  Wilcox  should  be  compelled  to  go 
against  the  property  of  the  Millers,  the  principal  debtors,  for  the 
amount  of  her  judgment,  and  not  be  permitted  to  take  the  same 
out  of  the  money  made  by  the  sale  of  the  estate  of  Isaac  Neff,  who 
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was  a  mere  surety  and  derived  no  benefit  whatever  from  the  debt ; 
and  that  this  ought  more  especially  to  be  done,  because  otherwise 
it  would  not  only  leave  them  liable  to  pay  moneys  for  Isaac  NefT, 
for  which  they  had  never  received  any  benefit,  but  most  likely 
leave  some  of  Isaac  NerPs  creditors  without  the  means  or  the 
power  of  getting  anything  towards  satisfying  their  claims.  But 
if  this  be  done,  every  one  may  receive  what  is  justly  due  or  coming 
to  him  or  her;  but  if  not,  it  is  pretty  certain  that  one  or  more 
will  lose  and  must  suffer.  Equity  and  justice  would  therefore 
seem  to  require  that  Mrs  Wilcox  should  be  compelled  to  look  to 
the  property  of  the  Millers,  the  real  debtors,  for  payment.  But  it 
has  also  been  argued,  if  she  cannot  be  compelled  to  do  this,  that 
she  has,  by  the  release  of  the  thirty  acres  from  the  lien  of  her 
judgment,  released  Isaac  Neff  and  his  property  from  all  liability 
to  pay  her  judgment.  The  court  below,  however,  as  well  as  the 
auditor,  decided  against  the  Messrs  Neffs  on  both  points ;  from 
which  decision  they  have  appealed  to  this  court. 

The  argument  of  the  appellants,  in  support  of  their  first  point, 
would  be  irresistible,  perhaps,  if  the  real  estate  of  the  Millers  had 
been  converted  into  money  and  brought  into  court  for  appropria- 
tion as  Isaac  Neff's  was.  But  this  was  not  the  case,  and  could 
not  be  effected  without  some  considerable  delay,  a  delay  most 
probably  of  six  months  at  least,  which  might  be  very  injurious  to 
Mrs  Wilcox,  who  had  an  undoubted  right  to  receive  the  amount 
of  her  judgment  immediately  out  of  the  moneys  in  court  arising 
from  the  sale  of  Isaac  Neff's  estate.  Her  right,  in  this  respect, 
was  not  only  legal  and  perfect,  but  likewise  consistent  with  every 
principle  of  equity.  It  would  therefore  have  been  wrong  to  have 
compelled  her  to  give  up  her  right  to  receive  the  amount  of  her 
judgment  out  of  the  money  in  court,  or  to  have  postponed  the 
payment  of  it  a  single  day  after  it  was  judicially  ascertained  that 
she  was  clearly  entitled  to  have  it  paid  out  of  the  money  in  court. 
If  the  Messrs  Neffs  had  any  claim  or  right  to  have  the  appropria- 
tion made  of  the  money  in  court,  which  they  requested,  it  was 
purely  equitable,  and  such  as  they  could  not  ask  to  have  carried 
into  effect  at  the  expense,  or  more  properly,  as  it  may  be  said,  the 
sacrifice  of  either  the  legal  or  equitable  rights  due  to  others.  To 
entitle  themselves  to  reliefer  any  benefit  on  the  ground  of  equity, 
it  was  incumbent  upon  them  to  do  equity,  by  placing  Mrs  Wilcox 
immediately  in  the  possession  of  the  money  due  and  coming  to  her 
on  her  judgment,  that  is,  by  paying  it,  instead  of  asking  that  she 
should  be  delayed,  for  some  uncertain  period  of  time,  in  the  receipt 
of  it.  Had  they  paid  or  tendered  her  the  amount  of  her  judgment, 
and  in  case  of  her  refusal  to  accept  have  brought  it  into  court, 
they  might  then  have  been  said  to  stand  on  ground  that  would 
most  probably  have  entitled  them  to  an  order  or  decree  of  the 
court  giving  them  the  benefit  and  control  of  Mrs  Wilcox's  judg- 
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ment.     But  having  done  nothing  of  this  sort,  we  think  the  court 
were  right  in  deciding  against  them  on  their  first  point. 

We  also  think  that  the  second  point  of  the  appellants  cannot  be 
sustained.  It  is  doubtless  true,  if  the  creditor,  by  a  new  agreement 
with  the  principal,  without  the  assent  of  the  surety,  makes  any 
material  alteration  in  the  agreement  whereby  the  surety  became 
bound  as  such,  the  surety  will  thereby  be  discharged,  because  the 
only  contract  that  bound  him  is  no  longer  in  being ;  for  the  change 
and  alteration  of  it  by  the  operation  of  the  new  contract,  made 
without  his  consent,  in  effect  annuls  and  sets  aside  the  contract 
by  which  he  bound  himself,  and  the  only  one  to  which  he  was  a 
party.  So  if  the  creditor  releases  the  principal  from  the  payment 
of  the  debt,  he  thereby  releases  the  surety  entirely.  But  if  he 
release  the  principal  from  a  part  only  of  it,  he  only  releases  the 
surety  pro  tanto  ;  and  there  is  not  even  the  shadow  of  reason  why 
it  should  be  considered  a  release  for  any  more.  So  if  the  creditor 
give  up  to  the  principal  or  release  a  security  which  he  has  ob- 
tained from  him  for  the  whole  of  the  debt,  it  will  operate  as  a 
release  or  discharge  of  the  surety  from  all  liability  as  such ;  but 
if  the  security  released  be  only  for  part  of  the  debt,  the  surety 
will  only  be  released  pro  tanto.  The  ground  upon  which  the  re- 
linquishment  or  negligent  losing  of  a  security  taken  of  the  princi- 
pal debtor  by  the  creditor  for  the  whole  or  part  only  of  the  debt, 
is  held  to  be  a  release  of  the  surety  either  for  the  whole  or  pro 
tanto,  as  the  case  may  be,  is,  that  the  surety  upon  payment  of  the 
debt  to  the  creditor,  is  entitled  to  the  benefit  of  all  securities 
which  the  creditor  has,  that  he  could  have  rendered  available 
against  the  principal  debtor ;  and  if  any  of  those  securities  have 
become  lost,  or  have  become  lessened  in  value,  in  consequence  of 
the  neglect  or  default  of  the  creditor,  the  surety's  liability  to  the 
creditor  will  be  diminished  to  that  extent.  Vide  Pitman  on  Prin- 
cipal and  Surety  113-14;  40  Law  Lib.  86;  Theobald  on  Princi- 
pal and  Surety  84,  85,  &c. ;  Commonwealth  \.  Miller,  (8  Serg.  6f 
Rawle  452,  457-8) ;  2  Sioanst.  189.  When  the  real  value  of  the 
security,  lost  by  neglect  of,  or  given  up  by  the  creditor,  is  capable 
of  being  ascertained  with  certainty,  and  it  is  less  than  the  amount 
of  the  debt,  it  would  not  only  be  contrary  to  reason  to  extinguish 
the  liability  of  the  surety  entirely,  as  a  diminution  equal  in  extent 
to  the  value  of  the  security  given  up  or  lost  is  amply  sufficient  to 
protect  him  from  any  loss  that  could  accrue  from  his  not  obtain- 
ing such  security,  which  is  the  utmost  that  he  can  with  reason 
claim;  but  it  would  likewise  be  repugnant  to  the  ground  or  prin- 
ciple upon  which  the  surety  has  a  right  to  claim  a  discharge  from 
his  liability  as  such.  But  when  it  is  impracticable  to  ascertain, 
with  any  degree  of  certainty,  whether  the  security  lost  or  relin- 
quished might  not  have  availed  the  surety  to  the  full  extent  of  the 
debt,  in  case  he  had  paid  it,  it  would  seem  to  be  right  that  he 
should  be  discharged  entirely  from  all  liability,  and  that  the  bur- 
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then  of  proving  the  value  of  the  security  should  lie  on  the  creditor. 
In  the  present  case,  however,  although  it  appears  that  Mrs  Wilcox 
released  thirty  acres  of  the  land  of  the  principal  debtor  from  the 
lien  of  her  judgment,  yet  it  was  done  for  the  purpose  of  increasing 
the  value  of  the  security,  and,  in  this  respect,  rendering  it  more 
certain,  which  she  had  for  the  payment  of  her  debt,  instead  of 
lessening  it;  and  in  the  opinion  of  the  auditor,  and  according  to 
the  evidence  given  before  him,  this  would  seem  to  have  been  the 
effect  of  what  she  did ;  that  by  making  a  small  portion  of  the  tract 
pay  the  mortgage  debt,  which  was  an  incumbrance  upon  the  whole 
tract,  prior  in  date  to  the  lien  of  her  judgment,  and  might  at  a 
forced  sale  have  swept  away  the  whole  tract  to  pay  it.  It  was  in 
fact  a  charge  upon  the  whole  tract  of  land,  and  from  all  that  ap- 
pears in  the  case,  the  land  was  the  only  resource  from  which 
payment  of  it  could  be  obtained,  so  that  Mrs  Wilcox  had  no  alter- 
native which  seemed  so  well  suited  to  preserve  at  least  a  portion 
of  the  land  as  a  security  for  the  payment  of  her  judgment,  as  that 
of  releasing  the  thirty  acres  from  the  lien  of  it.  It  may,  therefore, 
be  very  properly  considered  an  improvement  of  her  security,  in- 
stead of  a  diminution  of  it. 

Decree  affirmed. 


Ludwig  against  Leonard. 

An  agreement  by  one  of  several  heirs  of  an  intestate  to  sell  and  convey  all  his 
interest  in  the  real  estate,  "  except  so  much  of  said  estate  as  shall  be  coming  to 
the  said  E  at  the  decease  of  the  widow,"  is  to  be  construed  to  mean  an  agree- 
ment to  sell  and  convey  two-thirds  of  the  interest  of  the  vendor  in  his  father's 
estate. 

The  evidence  necessary  to  establish  a  sale  of  land  by  parol  must  be  clear  and 
positive. 

ERROR  to  the  Common  Pleas  of  Cumberland  county. 

This  was  an  action  of  ejectment  by  Ludwig  &  Kneedler  against 
William  Leonard  to  recover  the  one-fifth  of  the  one-third  and  the 
one-fourth  of  another  fifth  of  a  house  and  lot  in  Carlisle.  Christian 
Leonard  died  in  1825  seised  of  the  property,  leaving  a  widow  and 
six  children,  of  whom  Edward  Leonard  was  one.  On  the  23d 
December  1841,  the  plaintiffs  obtained  a  judgment  against  him, 
upon  which  executions  were  issued,  and  his  interest  in  the  pro- 
perty in  dispute  was  levied  and  sold  to  the  plaintiffs  and  conveyed 
to  them  by  the  sheriff  on  the  15th  January  1844.  Margaret,  an- 
other of  the  heirs,  died  intestate  and  without  issue  in  1840.  The 
defendant,  to  maintain  the  issue  on  his  part,  gave  in  evidence  the 
following  agreement : 
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"  It  is  agreed  this  25th  January  1831,  between  Edward  B. 
Leonard  of  the  one  part  and  William  Leonard  of  the  other,  both 
of  the  borough  of  Carlisle,  and  legal  heirs  of  Christian  Leonard, 
late  of  said  borough,  deceased,  died  intestate,  seised  in  his  demesne 
of  certain  real  estate  situate  in  the  borough  of  Carlisle;  and  that 
whereas,  the  said  Edward,  for  and  in  consideration  of  the  sum  of 
$600,  the  receipt  whereof  is  hereby  acknowledged,  doth  bargain, 
sell  and  release  unto  the  said  William  all  his  interest  in  said  real 
estate  except  so  much  of  said  estate  as  shall  be  coming  to  the  said 
Edward  at  the  decease  of  the  widow  of  said  Christian.  Witness 
our  hands  and  seals  the  day  and  year  first  above  written." 

Proof  was  then  given  that  the  purchase  money  mentioned  was 
paid  in  full.  The  defendant  then  gave  in  evidence  the  following 
assignment  by  Margaret  Leonard  to  Sarah  Leonard : 

"  I,  Margaret  Leonard,  daughter  of  Christian  Leonard,  late  of 
Carlisle,  deceased,  who  died  intestate,  for  good  causes  and  consi- 
deration, do  by  these  presents  transfer  and  assign  to  my  sister 
Sarah  Leonard  my  share,  right  and  title  and  interest  due,  or  to 
become  due  to  me  out  of  my  said  father's  estate  in  the  hands  of 
William  Leonard  my  brother,  to  be  paid  by  him,  being  about  the 
sum  of  $200  more  or  less.  Witness  my  hand  and  seal  the  30th 
December  1840." 

Sarah  Leonard  was  examined  as  a  witness  and  testified  that  in 
1835  the  heirs  had  a  meeting  with  the  view  of  settling  their  father's 
estate,  and  that  the  agreement  among  the  heirs  was  that  William 
was  to  get  the  real  estate ;  she  thinks  it  was  not  in  writing.  She 
also  said  that  Margaret  often  wished  William  to  have  a  release ; 
she  told  him  so. 

The  proof  was  that  the  family  lived  together  in  the  house  except 
Edward,  and  that  William  had  made  valuable  improvements. 
Releases  from  the  other  heirs  to  William  were  given  in  evidence. 

The  plaintiffs  requested  the  court  to  charge  the  jury  on  the  fol- 
lowing points : 

1.  That  the  agreement  between  Edward  Leonard  and  William 
Leonard,  of  the  25th  January  1831,  does  not  convey  all  the  interest 
of  Edward  Leonard  in  the  land  in  dispute. 

2.  That  under  the  exception  in  said  agreement,  to  wit:  "Ex- 
cept so  much  of  said  estate  as  shall  be  coming  to  the  said  Edward 
at  the  decease  of  the  widow  of  the  said  Christian,"  the  interest  of 
the  said  Edward  in  one-third  of  the  real  estate  of  his  father  did 
not  pass  to  the  said  William  Leonard. 

3.  That  by  virtue  of  the  sheriff's  sale  to  the  plaintiffs  all  the 
estate  of  Edward  Leonard  in  the  land  in  controversy,  not  conveyed 
by  him  to  William  Leonard,  was  vested  in  said  plaintiffs,  and  they 
are  entitled  to  recover  whatever  the  same  may  be  in  this  suit. 

4.  That  the  sale  of  Margaret  to  Sarah,  if  there  was  a  sale,  and 
from  Sarah  to  William,  being  unrecorded  are  fraudulent  and  void 
as  against  the  plaintiffs. 
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The  Court  answered  the  points  as  follows : 

1st.  The  agreement  between  Edward  and  William  Leonard  of 
the  25th  January  1831,  conveys  all  the  interest  of  Edward  in  the 
lot  in  dispute,  except  what  is  reserved  by  that  agreement,  which 
is  or  might  be  something  or  nothing,  under  the  evidence  upon 
which  a  construction  is  given  to  that  paper.  What  the  parties 
intended  by  this  exception  is  left  unexplained  by  any  parol  testi- 
mony in  the  cause.  It  was  perfectly  competent  for  the  plaintiffs 
to  have  shown  by  parol  testimony  the  meaning  of  the  parties  in 
this  reservation.  Not  having  done  so,  we  are  left  to  the  paper 
and  compelled  to  give  it  a  legal  construction  such  as  we  think  it 
warrants.  A  widow,  under  our  intestate  laws,  is  entitled  to  the 
one-third  of  the  lands  for  her  life  of  which  her  husband  died  seised. 
All  the  interest  then,  which  a  widow  has,  terminates  with  her 
death,  and  on  the  happening  of  that  event  she  has  no  interest  in 
the  real  estate  that  could  descend  as  a  separate  estate  to  her  heirs, 
or  those  of  her  deceased  husband.  All  that  Edward  acquired  at 
the  death  of  his  mother,  was  the  enjoyment  of  an  increased  portion 
of  his  father's  estate  which  had  descended  to  his  heirs  at  his  death, 
of  which  his  mother  had  the  possession  during  her  life.  The 
reservation  therefore  in  this  agreement,  unexplained  by  parol  tes- 
timony, vested  in  Edward  no  additional  estate  which  was  subject 
to  the  lien  of  a  judgment,  and  which  would  be  liable  to  a  separate 
sale  by  the  sheriff,  from  that  estate  which  he  acquired  at  the 
death  of  his  father,  or  separate  and  distinct  from  that  conveyed 
by  Edward  to  William  under  this  agreement  of  the  25th  January 
1831,  which  would  justify  a  recovery  by  the  plaintiffs  in  this  suit. 

2d.  For  the  reasons  already  given  we  refuse  this  instruction. 

3d.  All  the  interest  which  Edward  had  in  this  property  passed 
to  the  purchasers  at  sheriff's  sale.  That  interest,  however,  may 
be  something  or  nothing  as  you  shall  find  from  the  evidence.  If 
you  are  satisfied  from  the  evidence  that  William  was  the  owner 
of  Edward's  interest,  and  that  Margaret  had  before  her  death 
agreed  to  sell  this  lot,  &c.  to  William — received  part  of  the  pur- 
chase money  from  him,  and  transferred  the  balance  to  her  sister 
Sarah,  then  Edward  could  acquire  no  interest  in  this  estate  at  the 
death  of  Margaret  intestate,  which  would  vest  in  the  purchasers 
at  sheriff's  sale  a  right  to  any  portion  of  this  property.  The 
plaintiffs  must  recover  on  their  own  title,  and  not  because  the 
defendant's  is  not  as  strictly  legal  as  it  might  have  been.  It  is 
not  indispensable  to  a  man's  title  that  he  have  a  regularly  executed 
deed.  If  he  buys  by  parol,  pays  his  purchase  money,  and  enters 
into  possession  of  the  property,  his  possession  is  notice  to  others, 
sufficient  to  put  them  on  enquiry  as  to  his  mode  of  holding;  and 
would  be  sufficient  to  protect  him  in  that  possession  against  the 
purchaser  of  the  legal  title  under  a  sheriff's  sale.  It  is  true  a 
deed  conveys  the  legal  title,  but  if  all  the  purchase  money  be  paid, 
the  purchaser  of  the  legal  title,  under  a  judgment  against  the 
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vendor,  would  acquire  no  such  interest  in  the  property  as  would 
enable  him  to  disturb  the  purchaser  in  his  possession.  It  will  be 
for  you  to  say  whether  William  Leonard  did  buy  this  property 
under  this  family  arrangement  and  pay  for  it  as  contended  for  by 
his  counsel,  or  not. 

4th.  We  cannot  instruct  you  as  matter  of  law,  under  the  cir- 
cumstances in  evidence  in  this  cause,  that  the  non-recording  of 
Margaret's  transfer  to  Sarah  or  William's  agreement  with  her, 
makes  them  fraudulent  and  void. 

The  plaintiffs  excepted  to  the  charge. 

Brandebury  and  Biddle,  for  plaintiffs  in  error. 
Watts  and  Reed,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Both  parties  claim  under  Christian  Leonard,  who 
died  seised  of  the  premises,  intestate,  leavipg  a  widow  and  six 
children,  one  of  whom,  Margaret,  is  since  deceased.  To  the  No- 
vember Term  1841,  the  plaintiffs,  Ludwig  and  Kneedler,  obtained 
judgment  against  Edward  B.  Leonard,  one  of  the  heirs,  and  on  a 
venditioni  his  interest  in  the  house  and  lot  was  sold,  and  conveyed 
by  the  sheriff  to  the  plaintiffs.  This  gives  the  plaintiffs  a  prima 
facie  title ;  but  the  defendant  resists  the  right  to  recover  on  an 
article  of  agreement,  by  which  he  contends  Edward  conveyed  his 
whote  interest  in  his  father's  real  estate  to  him,  and  an  alleged 
parol  sale  of  Margaret's  interest  to  him,  or  an  agreement  to  convey 
to  her  sister,  Sarah  Leonard. 

The  agreement  between  Edward  and  William  Leonard  is  in 
these  words :  "  It  is  agreed,  this  25th  January  1831,  between 
Edward  B.  Leonard  of  the  one  part,  and  William  Leonard  of  the 
other,  both  of  the  Borough  of  Carlisle,  and  legal  heirs  of  Christian 
Leonard,  late  of  said  Borough,  deceased,  died  intestate,  seised  in 
his  demesne  of  certain  real  estate  situate  in  the  Borough  of  Car- 
lisle ;  and  that  whereas,  the  said  Edward,  for  and  in  consideration 
of  the  sum  of  $600,  the  receipt  whereof  is  hereby  acknowledged, 
doth  bargain  sell  and  release  unto  the  said  William  all  his  interest 
in  said  real  estate,  except  so  much  of  said  estate  as  shall  be  coming 
to  the  said  Edward  at  the  decease  of  the  ividoiv  of  said  Christian." 

In  the  construction  of  all  instruments  of  writing  inter  paries, 
the  intention  is  the  governing  rule.  Thus,  the  words  of  an  inden- 
ture, executed  by  both  parties,  are  to  be  construed  as  the  words  of 
both ;  for  although  delivered  as  the  words  of  one  party,  yet  they 
are  not  his  words  only,  but  the  other  party  has  given*his  assent  to 
every  one  of  them.  In  this  way,  an  indenture  is  distinguishable 
from  a  deed  poll,  which  shall  be  taken  most  strongly  against  the 
grantor.  Shep.  T.  177.  It  is  also  a  cardinal  rule  in  the  interpreta- 
tion of  all  instruments  of  writing  whatever,  that  the  construction 
be  made  on  the  entire  deed,  and  not  merely  disjoined  parts  of  it ; 
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and  that  every  part  of  it  be  (if  possible)  made  to  take  effect ;  and 
no  word  but  what  may  operate  in  some  shape  or  other.  Shep. 
T.  176;  1  Buls.  101;  P.  Will.  459.  Taking  this  to  be  the  rule, 
the  objection  to  the  construction  given  by  the  court  to  the  agree- 
ment is,  that  it  rejects  altogether  the  exception,  which  is  an  es- 
sential part  of  the  contract.  The  court  give  it  the  same  meaning 
as  it  would  bear  if  those  words  were  stricken  entirely  out  of  the 
agreement.  But  this  is  contrary  to  the  rule,  that  every  part  of  it 
(if  possible)  is  to  take  effect,  and  that  every  word  must  be  per- 
mitted to  operate  in  some  shape  or  other.  This,  be  it  observed, 
is  an  exception  and  not  a  reservation,  nor  is  there  any  repugnancy 
between  the  exception  and  the  grant. 

But  let  us  inquire  whether  it  is  possible,  by  giving  every  word 
of  it  its  proper  signification,  it  may  not  be  so  interpreted  as  that 
the  different  parts  of  the  instrument  may  stand  very  well  together. 
It  does  not  strike  me  that  it  is  very  difficult  to  understand  the 
reason  of  introducing  the  exception,  or  the  manner  in  which  it 
operates  upon  and  modifies  the  previous  part  of  the  agreement. 
When  an  intestate  leaves  a  widow  and  lawful  issue,  by  the  third 
and  fourth  sections  of  the  Act  of  1794,  the  widow  is  entitled  to 
one-third  of  the  real  estate  during  life,  and  the  remaining  two- 
thirds  immediately  descends  to  the  children.  At  the  death  of  the 
intestate,  two-thirds  goes  into  their  possession,  and  one-third  into 
the  possession  of  the  widow.  That  part,  therefore,  which  remains 
after  taking  out  her  life  estate,  in  common  parlance,  and  perhaps 
in  legal  contemplation,  takes  effect  only  on  the  death  of  the  widow. 
It  is  certain  that  until  this  event  the  heirs  have  no  immediate  en- 
joyment or  possession  of  it.  So,  when  the  real  estate  is  appraised, 
the  widow's  third  remains  a  lien  on  the  land,  the  interest  to  be 
paid  to  her  annually;  the  principal  to  the  heirs  after  her  death. 
Keeping  this  in  view,  it  furnishes  the  key  to  the  intention,  and 
enables  us  to  give  the  agreement  such  a  construction  as  to  give 
every  word  its  legitimate  effect.  The  words  "  except  so  much  of 
said  estate  as  shall  be  coming  to  the  said  Edward  at  the  decease 
of  the  widow,"  obviously  mean  that  part  of  the  estate,  whether  it 
be  real  estate  or  money,  which  remains  after  deducting  the  two- 
thirds  to  the  heirs  and  the  one-third  during  life  to  the  wyidow,  or 
the  reversionary  interest  in  the  widow's  part  of  the  real  estate,  or 
the  money  which  by  operation  of  law  is  a  substitute  for  it.  It  is 
very  obvious  the  exception  was  introduced  for  some  purpose,  and 
it  is  equally  plain  that  Edward  did  not  intend  to  part  with  all  his 
interest  in  the  estate.  It  can  therefore  be  referred  to  nothing  else: 
there  is  no  rtfedium  between  that  interpretation  and  rejecting  that 
part  of  the  agreement  altogether;  the  latter  of  which  is  to  be 
avoided,  as  we  have  seen,  if  possible.  Besides,  the  interpretation 
is  neither  repugnant  nor  unreasonable,  nor  is  there  an  insuperable 
difficulty  in  understanding  the  reason  of  the  exception.  It  was  easy 
to  ascertain  the  value  of  the  two-thirds,  but  not  equally  so  to  agree 
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as  to  the  price  of  that  portion  which  remained  after  the  termina- 
tion of  the  life  estate  ;  it  depended  on  the  contingency  of  the  death 
of  the  mother,  a  risk  which  neither  the  vendor  nor  vendee  may 
have  been  willing  to  run.  Besides,  (operated  upon  by  these  con- 
siderations), it  is  by  no  means  unusual  for  heirs  to  dispose  of  all 
their  share  or  interest  in  the  real  estate  with  a  reservation  such 
as  is  contained  in  this  agreement,  expressed,  it  is  true,  in  language 
rather  more  intelligible  than  that  used  by  these  parties. 

Next,  as  to  the  disposition  of  Margaret's  share.  I  have  had 
some  difficulty  in  understanding  on  what  grounds  precisely  the 
defendant  rests  this  part  of  the  defence,  whether  on  a  sale  to  Sarah 
or  a  sale  to  himself,  directly ;  but  whether  on  one  or  the  other,  it 
equally  avails  him,  as  the  plaintiff  must  recover  on  the  strength 
of  his  own  title.  The  case  must  be  viewed,  therefore,  in  both 
aspects. 

The  sale  to  Sarah  Leonard  depends  on  the  meaning  of  a  release 
or  assignment,  in  the  following  words:  —  "  I,  Margaret  Leonard, 
daughter  of  Christian  Leonard,  late  of  Carlisle,  deceased,  who  died 
intestate,  for  good  causes  and  considerations  do  by  these  presents 
transfer  and  assign  to  my  sister  Sarah  Leonard,  my  share,  right 
and  title  and  interest  due,  or  to  become  due  to  me  out  of  my  said 
father's  estate,  in  the  hands  of  William  Leonard  my  brother,  to 
be  paid  by  him,  being  about  the  sum  of  $200  more  or  less."  This 
instrument  does  not  purport  to  assign  or  convey  real  estate,  but 
the  proceeds  of  real  estate  and  personal  estate.  It  is  absurd  to 
say  of  real  estate  that  it  is  due,  or  that  it  becomes  due ;  such  ex- 
pressions are  only  applicable  to  personal  property.  And  this  is 
further  probable  from  the  fact  that  about  the  sum  of  8200  would 
be  coming  to  her  from  William  on  settlement,  as  it  is  fair  to  be- 
lieve he  received  the  rents  and  some  part  at  least  of  the  personal 
estate.  And  what  is  conclusive  as  to  this  is,  that  Sarah,  who  was 
examined  as  a  witness,  does  not  say  that  Margaret  conveyed  to 
her,  or  intended  to  convey,  her  interest  in  the  realty.  Her  evi- 
dence, as  far  as  it  goes,  tends  rather  to  prove  that  it  was  sold  to 
William. 

But  did  Margaret  sell  her  interest  to  her  brother  William,  is 
the  next  inquiry  ?  It  is  not  pretended  there  is  any  written  con- 
tract. It  depends  altogether  on  parol  proof.  As  a  general  rule, 
contracts,  as  to  real  estate,  must  be  in  writing;  and  to  take  a  case 
out  of  the  statute  upon  the  ground  of  a  parol  sale,  it  is  indispen- 
sable that  the  contract  be  established  by  clear  unequivocal  proof, 
and  that  it  be  definite  in  its  terms.  If  the  terms  are  uncertain  or 
ambiguous,  or  are  not  proved  by  clear  and  satisfactory  proof,  a 
specific  performance  will  not  be  decreed.  No  title  passes  to  the 
vendee.  A  Court  of  Equity  will  not,  nor  should  a  jury  be  per- 
mitted to  deprive  another  of  his  land,  on  uncertain  and  inconclu- 
sive inferences.  Now  what  proof  was  there  that  there  was  any 
contract  whatever,  either  written  or  parol,  for  the  sale  of  this  pro- 
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perty  ?  It  amounts  to  this  and  no  more,  that  men  were  appointed 
who  performed  the  duty  to  value  and  appraise  the  estate  belong- 
ing to  the  heirs,  real  and  personal,  and  to  a  presumption,  which  is 
a  Fair  one,  that  this  was  done  with  a  view  to  a  settlement,  and  to 
an  intended  purchase  by  William.  But  that  this  design,  though 
contemplated,  was  consummated  either  before  or  after  the  valua- 
tion, is  a  mere  matter  of  conjecture.  Sarah,  who  must  have  known 
the  fact,  if  it  was  as  is  contended,  does  not  prove  a  sale.  In  1815, 
she  says,  my  sister  had  a  meeting  in  reference  to  the  settlement 
of  my  father's  estate.  My  sister  Margaret  often  wished  William 
to  have  a  release.  She  told  her  she  wished  he  could  have  a  re- 
lease. The  agreement  among  the  heirs  was  that  William  was  to 
get  the  real  estate.  She  frequently  heard  Margaret  wish  that 
William  should  have  a  release.  All  that  can  fairly  be  collected 
from  the  testimony  is,  that  it  was  the  common  understanding  that 
William,  if  he  desired,  should  be  the  owner  of  the  real  estate  at  a 
fair  valuation.  This  would  seem  particularly  to  have  been  the 
wish  of  Margaret,  and  her  expressions,  repeatedly  made,  indicate 
her  regret  that  he  had  not  become  the  purchaser.  She  is  sorry 
that  William  had  not  a  release;  or,  in  other  words,  for  some  rea- 
son, she  regrets  William  was  unable  or  unwilling  to  purchase  the 
property.  Her  expressions  are  unmeaning  and  idle  on  any  other 
supposition. 

Besides,  there  is  no  proof  of  any  contract  nor  of  any  change  of 
possession  in  pursuance  of  a  contract.  William  had  and  continues 
to  have  possession  of  the  property  as  a  tenant  in  common  with 
the  other  heirs.  No  distinct  possession  by  him  has  been  proved. 
And  as  to  the  improvements,  they  amount  to  nothing,  unless  some 
evidence  is  given  of  a  contract  by  which  William  became  the 
owner.  Improvements,  as  it  appears,  were  made,  as  well  before 
as  after  the  time  of  the  alleged  purchase.  They  were  made  by 
him  as  tenant  in  common,  and  the  cost  of  these  improvements  was 
an  item  in  the  valuation  made  by  the  men  specially  selected  for 
that  purpose.  There  was  no  proof  that  a  dollar  of  the  purchase 
money  was  ever  paid.  If  there  was  a  contract,  when  was  it  made, 
what  were  its  terms  and  conditions,  and  what  part  of  the  purchase 
money,  if  any,  was  paid  ?  These  are  questions  to  which  you  may 
look  through  the  testimony  in  vain  for  an  answer.  In  all  these 
essential  particulars  the  evidence  is  deficient ;  and  to  decree  a 
specific  performance  on  such  proof  would  in  effect  repeal  the 
Statute  of  Frauds. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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C  aid  well  against  Heitshu. 

The  issuing  of  a  writ  of  summons,  although  returned  not  served,  is  a  suit 
brought ;  and  would  release  the  guarantor  of  a  bond  who  had  stipulated  in  con- 
sideration of  total  forbearance. 

"  Further  forbearance"  as  the  consideration  of  a  guaranty  is  construed  to  mean 
forbearance  for  a  convenient  or  reasonable  time,  taking  into  view  in  its  computa- 
tion as  one  element  the  period  which  had  theretofore  been  permitted  to  elapse 
without  enforcing  payment ;  and  what  is  a  reasonable  or  convenient  time  the 
court  must  determine. 

ERROR  to  the  District  Court  of  Lancaster  county. 

This  was  an  action  of  debt  by  Philip  Heitshu  against  Andrew 
Caldwell,  founded  upon  the  guaranty  of  a  bond.  The  plaintiff 
gave  in  evidence  a  bond  of  John  Caldwell,  Henry  A.  Carpenter 
and  Thomas  B.  Burrows,  to  Philip  Heitshu,  dated  the  25th  April 
1834,  in  the  penalty  of  $6000,  conditioned  for  the  payment  of 
$3000  on  the  1st  April  1835,  with  interest ;  and  the  interest  had 
been  paid  up  to  the  1st  April  1837.  On  that  day  the  following 
endorsement  was  made  on  the  bond  and  signed  by  Andrew  Cald- 
well : 

"  I,  Andrew  Caldwell,  of  Leacock  township,  in  Lancaster  county, 
farmer,  in  consideration  of  further  forbearance,  do  hereby  guaranty 
the  payment  of  the  within  bond  to  the  obligee  thereof.  In  witness 
whereof  I  have  hereunto  set  my  hand  and  seal  this  1st  day  of 
April  1837." 

The  suit  was  brought  upon  this  guaranty  to  June  Term  1844. 
Henry  A.  Carpenter  and  Thomas  B.  Burrows  were  sureties  in  the 
bond,  and  it  appeared  that  to  June  Term  1842  suit  had  been 
brought  against  Henry  A.  Carpenter  on  the  bond  which  was  sub- 
sequently tried  and  verdict  rendered  for  the  defendant  on  the 
ground  that  the  sureties  were  discharged  by  the  agreement  of  the 
plaintiff  to  forbear  suit  as  stipulated  for  in  the  above  guaranty. 
It  also  appeared  that  to  June  Term  1842,  a  writ  of  summons  was 
issued  on  the  same  bond  against  John  Caldwell,  which  was  return- 
ed by  the  sheriff"  not  served."  It  was  also  proved  that  Thomas 
B.  Burrows'  estate  was  solvent  and  able  to  pay. 

The  defendant  requested  the  charge  of  the  court  on  the  follow- 
ing points : 

1.  The  contract  of  the  defendant  was,  that  if  all  the  obligors 
mentioned  in  the  bond  were  unable  and  refused  to  pay  the  amount 
of  the  bond,  he  was  liable. 

2.  No  demand  was  ever  made,  and  no  attempt  made  to  recover 
the  money  in  dispute  from  Thomas  B.  Burrows;  and  it  being 
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proved  that  he  was  able  to  pay  this  bond,  Andrew  Caldwell  can- 
not be  made  to  pay. 

3.  By  a  forbearance  in  general,  without  adding  any  particular 
time,  is  to  be  understood  a  total  forbearance;  and  the  original 
debtor  having  been  sued,  defendant  is  not  liable  to  pay  it. 

4.  Any  act  of  Philip  Heitshu  the  plaintiff,  in  reference  to  the 
sureties  in  the  bond,  that  would  work  a  discharge  as  to  them, 
cannot  affect  the  defendant,  or  alter  the  nature  of  the  guaranty. 

In  answer  to  which  the  court  thus  instructed  the  jury : 
HAYES,  (President). — 1.  The  contract  has  been  read  to  you,  as 
it  is  endorsed  upon  the  bond.  It  is,  in  effect,  that  if  Philip  Heitshu 
would  further  forbear  to  sue  this  bond,  Andrew  Caldwell  guaran- 
teed its  payment.  The  forbearance  was  granted  to  John  Caldwell, 
by  reason  of  which  the  other  obligors  in  the  bond  who  were  sure- 
ties, were  discharged.  John  Caldwell  has  become  a  bankrupt; 
and  Andrew  Caldwell  is  bound  by  his  guaranty  to  pay. 

2.  This  does  not  excuse  the  defendant,  or  defeat  the  plaintiff's 
claim  by  the  contract  of  guaranty. 

3.  John  Caldwell,  the  original  debtor,  was  not  sued ;  a  writ  was 
issued,  but  not  served  ;  and  the  defendant's  liability  is  not  affected 
by  that  supposed  fact. 

4.  If  the  taking  of  the  guaranty  in  question  prevented  Philip 
Heitshu  from  recovering  against  the  sureties,  as  it  did,  the  de- 
fendant was  affected  by  this  consequence  of  Philip  Heitshu's  and 
his  own  act,  in  the  matter  of  guaranty,  so  as  to  make  him  liable 
upon  his  contract  according  to  its  terms. 

N.  Ellmaker,  for  plaintiff  in  error,  cited  3  P.  R.  19 ;  3  Kent 
Com.  120 ;  2  Watts  128 ;  6  Watts  $  Serg.  70 ;  5  Ibid.  21 ;  3  Watts 
213. 

Reigart,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  The  defendant's  undertaking  was,  in  effect,  for 
the  payment  of  the  bond  by  the  principal  obligor,  Andrew  Cald- 
well, and  it  is  not  necessary  to  show  an  endeavour  to  collect  it 
from  the  sureties.  Indeed,  that  it  could  not  be  collected  from 
them,  but  that  they  were  discharged  by  the  forbearance  stipulated, 
was  decided  by  this  court  at  the  last  term  in  a  suit  brought  by 
the  present  plaintiff  against  Carpenter.  It  would,  therefore,  havo 
been  useless  to  attempt  to  recover  from  Burrows,  the  other  surety, 
who  stood  on  the  same  footing  as  Carpenter. 

The  only  question  which  it  becomes  necessary  to  consider  seems 
to  be,  whether  the  suit  brought  by  the  plaintiff  against  John  Cald- 
well, the  principal  obligor,  to  June  Term  1842,  was  a  violation 
of  the  plaintiff's  contract  of  forbearance,  so  as  to  discharge  the 
present  defendant  from  his  undertaking  of  the  1st  April  1837. 
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For  I  cannot  agree  with  the  court  below,  that  John  Caldwell,  the 
original  debtor,  was  not  sued,  though  a  writ  was  issued  which 
was  returned  not  served.  A  writ  issued  and  returned  by  the 
sheriff,  and  in  addition  a  declaration  filed  de  bene  essc,  ought  pro- 
perly to  be  deemed  the  bringing  of  an  action,  which  is  defined  to 
be  a  lawful  demand  of  one's  right.  The  defendant  might  have 
come  in  under  this  process  and  appeared,  and  the  action  might,  in 
that  case,  have  proceeded  without  a  new  writ.  A  capias  taken 
out  and  returned  non  est  invenlus,  saves  the  bar  of  the  Statute  of 
Limitations,  if  it  be  properly  continued  down.  If,  therefore,  the 
agreement  is  to  be  construed  as  a  stipulation  for  total  forbearance, 
it  was  broken ;  but  if,  on  the  other  hand,  it  was  for  a  forbearance 
for  a  reasonable  or  convenient  time,  the  result  may  be  different. 

The  principles  of  law  on  this  head  have  been  settled  in  a  variety 
of  cases,  ancient  and  modern.  It  is  not  necessary  that  the  for- 
bearance, to  be  a  sufficient  consideration,  should  extend  to  an 
entire  discharge  of  proceedings.  Forbearance  to  sue  for  a  little 
time,  or  for  some  time,  is  not  sufficient ;  but  forbearance  for  a 
limited  period,  with  power  to  continue  it  if  the  debt  be  not  then 
paid,  is  sufficient.  Where  the  declaration  stated  the  consideration 
to  be  an  agreement  for  forbearance,  (not  showing  for  what  time), 
and  there  was  an  averment  that  the  plaintiff  forbore  for  a  long 
time,  it  was  held,  on  motion  in  arrest  of  judgment,  to  be  sufficient ; 
for  it  shall  be  intended  that  the  plaintiff  agreed  to  forbear  for  a 
convenient  or  reasonable  time,  and  that  is  a  sufficient  considera- 
tion. Leigh's  N.  P.  32 ;  Mapes  v.  Sydney,  (Cro.  Jas.  683).  Chief 
Justice  HOBART,  in  this  case,  held  that  the  plaintiff  was  not  bound 
(by  his  agreement)  to  forbear  totally.  He  denied  that  upon  this 
agreement  he  is  chargeable  in  assumpsit,  if  he,  after  the  debt  re- 
covered from  the  defendant,  should  sue  for  the  same  debt ;  for  it 
is  not  a  promise  to  restrain  him  totally;  and  without  express 
words  he  is  not  chargeable  by  promise.  Wherefore  it  was  adjudged 
for  the  plaintiff.  So  in  the  case  before  us,  a  deliberate  agreement 
reduced  to  writing  and  under  seal,  for  a  further  forbearance,  shall 
be  intended,  in  the  absence  of  any  reason  to  the  contrary,  to  be 
for  a  convenient  or  reasonable  time,  taking  into  view  in  its  com- 
putation as  one  element,  the  period  heretofore  permitted  by  the 
plaintiff  to  elapse  without  enforcing  payment.  And  what  is  a 
reasonable  or  convenient  time  the  judges  are  to  determine.  1  Com. 
Di?.  186 ;  6  Com.  Dig.  322 ;  Mo.  854 ;  1  Rol.  26 ;  3  Bulst.  207 ; 
1  Sid.  45  ;  Hob.  216 ;  Cro.  Eliz.  387 ;  1  P.  R.  185  ;  4  Wash.  C.  C. 
148  ;  5  Rawle  69 ;  3  Watts  $  Serg.  420 ;  2  Binn.  509. 

The  bond  had  become  due  on  the  1st  April  1835.  The  interest 
had  been  paid  up  to  that  date,  and  to  the  1st  April  1836  and  1837, 
in  the  month  of  March  in  each  year,  without  exacting  the  princi- 
pal. But  about  the  time  of  this  guaranty,  the  plaintiff  became 
dissatisfied  and  asked  payment,  rather,  it  would  seem,  with  a  view 
to  obtain  other  security.  This  the  defendant  gave  in  consideration 
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of  further  forbearance — not,  as  I  consider  it,  a  total  and  perpetual 
forbearance  —  a  discharge  or  release  of  the  principal  obligor,  but 
waiting  a  further  time,  a  longer  period ;  and  the  plaintiff  could 
not  have  sued  on  the  next  day,  but  was  bound  to  give  what  ought 
to  be  deemed  a  reasonable  time  under  existing  circumstances.  If 
there  were  no  danger  or  risk  of  loss,  a  time  equivalent  to  that 
elapsed ;  if  the  circumstances  of  the  parties  should  alter,  less  might 
be  deemed  so;  after  which  the  plaintiff  might  sue  the  principal 
obligor.  The  plaintiff  did  not  sue  him  for  more  than  five  years, 
and  therefore  did  not,  we  think,  violate  the  stipulation. 

Judgment  affirmed. 


Magellan  against  Thompson. 

As  the  credibility  of  a  witness  must  be  judged  of  by  the  jury,  any  evidence 
which  tends  to  affect  it  is  competent. 

ERROR  to  the  Common  Pleas  of  Huntingdon  county. 

James  Thompson  against  Jacob  Magehan,  surviving  partner  of 
William  Richardson.  This  was  an  action  of  debt  brought  into 
court  by  appeal  from  the  judgment  of  a  Justice* of  the  Peace,  and 
the  only  question  which  arose  is  stated  in  the  opinion  of  the  court. 

Wilson,  for  plaintiff  in  error. 
Miles,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

BURNSIDE,  J.  —  The  only  assignment  of  error  worthy  of  consi- 
deration in  this  case,  is  the  exception  of  the  defendant  below  to 
the  admission  of  the  petition  and  discharge  of  Jacob  Magehan, 
Jun.,  as  an  insolvent  debtor.  This  will  be  found  without  difficulty 
when  the  case  is  stated  and  the  question  understood.  A  material 
inquiry  on  the  trial  was  whether  Jacob  Magehan,  the  defendant, 
was  a  partner  in  the  purchase  of  the  cattle  and  in  the  butchering 
of  them  with  Richardson.  Thompson  had  given  evidence  in  chief 
of  the  sale  of  the  cattle,  and  some  evidence  of  the  partnership.  To 
rebut  this,  the  defendant  had  examined  his  son,  who  had  been 
discharged  as  an  insolvent  debtor,  and  had  bought  the  cattle  from 
Thompson  in  Clearfield,  who  proved  that  he  had  been  at  one  time 
in  partnership  with  Richardson  in  the  butchering  of  Lewis's  cattle. 
There  was  a  detailed  examination  of  this  witness.  He  swore  that 
he  believed  Richardson  to  be  in  his  debt,  but  he  did  not  return 
him  as  a  debtor  because  the  account  was  not  settled ;  that  he  did 
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not  return  him  as  a  creditor,  because  he  thought  he  was  paid. 
To  discredit  him,  the  plaintiff  Thompson  offered  his  insolvent 
petition,  with  the  oath  and  return  of  debts  and  credits,  as  evi- 
dence to  the  jury.  It  is  true,  that  with  the  witness's  explanation 
there  was  no  direct  contradiction ;  but  it  was  believed  to  have 
some  relevancy.  As  the  jury  were  the  exclusive  judges  of  the 
credit  of  the  witness,  as  well  as  the  weight  of  the  evidence,  we  can- 
not say  there  was  error  in  admitting  the  insolvent  petition  of  the 
witness,  and  the  return  he  made  of  his  debts  and  credits,  for  the 
purpose  for  which  it  was  offered.  * 

Judgment  affirmed. 


Selfridge's  Appeal. 

The  Act  of  1840  extends  the  jurisdiction  of  the  Orphans'  Court  in  partition  to 
estates  held  jointly  or  in  common  which  have  been  created  hy  will,  when  the 
parties,  or  any  of  them,  are  minors,  and  to  cases  where  the  descent  has  not  been 
altered  or  interrupted,  though  the  decedent  did  not  die  absolutely  intestate :  but 
where  the  estate  is  devised  to  executors  to  be  sold,  the  statute  is  wholly  inappli- 
cable to  it. 

APPEAL  from  the  decree  of  the  Orphans'  Court  of  Hunting- 
don county. 

In  1812  John  Ramsey  made  his  will,  which  was  then  proved, 
by  which  he  appointed  two  of  his  sons  and  a  third  person  to  be 
his  executors,  and  devised  to  them  his  real  estate,  to  be  sold,  and 
the  proceeds  to  be  divided  among  his  children  as  therein  stated. 
The  executors  went  into  the  possession  of  the  estate,  and  conti- 
nued to  hold  and  use  it  for  the  benefit  of  the  family  until  1843, 
when  some  of  the  children  having  become  insolvent,  their  interest 
in  the  estate  was  levied  and  sold  to  William  Selfridge,  who  insti- 
tuted a  proceeding  in  partition  in  the  Orphans'  Court.  The  in- 
quest was  awarded  by  the  court,  the  partition  and  valuation 
made  and  returned  to  the  court,  when,  upon  exceptions  filed  by 
the  parties  in  interest,  the  court  (Wilson,  President)  set  the  whole 
proceedings  aside,  on  the  ground  that  the  court  had  no  jurisdic- 
tion of  the  subject. 

William  Selfridge  appealed  from  this  decision. 

Fisher,  for  plaintiff  in  error. 
Miles,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 
GIBSON,  C.  J. — The  act  of  1840  extends  the  jurisdiction  of  the 
Orphans'  Court,  in  partition,  to  estates  held  jointly  or  in  common, 
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which  have  been  created  by  will  when  the  parties,  or  any  of 
them,  are  infants ;  and  to  cases  where  the  descent  has  not  been 
altered  or  interrupted,  though  the  decedent  did  not  die  absolutely 
intestate.  The  latter  provision  was,  perhaps,  superfluous;  for 
wherever  exactly  the  same  interest  passes  by  the  law  that  would 
pass  by  the  will,  the  devisee  takes  by  descent,  and  the  testator 
may  be  said,  in  language  strictly  technical,  to  have  died  intestate 
as  to  the  particular  land.  But  in  this  instance  the  land  did  not 
pass  to  the  legatees  at  all,  either  by  descent  or  by  the  will;  and 
the  statute  is  altogether  inapplicable  to  it.  It  was  converted  into 
personalty  by  the  devise  to  the  executors  to  sell  for  payment  of 
the  legacies ;  and  on  the  plain  and  undeniable  principle  of  Morrow 
v.  Brenizer,  (2  Rawle  185),  as  well  as  Allison  v.  Wilson,  (13  Serg. 
4*  Rawle  330),  the  legatees  had  not  an  interest  that  could  be 
bound  by  judgment.  The  title  passed  immediately  to  the  execu- 
tors, and  will  pass  from  them  to  a  purchaser ;  so  that  the  legatees 
can  have  no  estate  in  the  land,  legal  or  equitable,  inchoate  or 
complete.  What  remedy,  then,  have  their  creditors,  when,  as 
here,  the  executors  refuse  to  execute  their  trust  ?  A  very  palpa- 
ble one.  They  may  attach  the  legacies  by  execution,  and  compel 
the  executors  to  sell  by  a  decree  in  equity  under  the  thirteenth 
section  of  the  Act  of  1836,  relative  to  the  jurisdiction  and  power 
of  the  courts.  An  executor  is  a  trustee,  as  well  as  a  legitimate 
subject  of  equitable  control ;  and  by  an  exercise  of  the  power  thus 
given,  the  courts  have  ample  power  to  do  justice. 

Decree  affirmed. 


Johnston  against  Bingham. 

When  powers  are  granted  to  several  persons  to  transact  private  business,  all 
must  join  in  the  execution  of  it.  And  the  rule  applies  in  all  cases,  whether  the 
duty  be  ministerial  or  judicial. 

ERROR  to  the  Common  Pleas  of  Huntingdon  county. 

William  Bingham  against  William  Johnston  and  George  Kelly. 
This  was  an  action  of  ejectment,  in  which  the  jury  found  "  for 
the  plaintiff  all  the  land  within  the  survey  of  Alexander  Miller 
which  is  not  included  in  the  survey  of  John  Engleton;  and  by 
consent  George  Gooshorn  and  William  Brewster  are  to  go  upon 
the  ground  and  fix  the  lines  in  accordance  with  the  verdict,  and 
return  a  draft  to  the  court,  on  which  the  court  are  to  enter  judg- 
ment." The  parties  subsequently  consented  that  William  Reed 
should  be  substituted  in  the  place  of  William  Brewster.  William 
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Reed  went  upon  the  ground  and  made  the  survey  and  draft, 
and  returned  it  to  the  court  on  the  21st  December  1842.  On  the 
25th  June  1844,  the  following  certificate  of  George  Gooshorn  was 
filed,  and  at  August  Term  1844,  on  motion  of  the  plaintiff,  judg- 
ment .was  entered  on  the  verdict  by  the  court : 

"  I  do  hereby  certify  that,  some  time  in  November  1842,  there 
was  a  draft  of  a  survey  made  .by  William  Reed,  Esq.,  pursuant 
to  an  order  of  court  in  the  case  of  William  Bingham  and  George 
Kelly,  presented  to  me  for  my  signature,  as  I  was  one  of  the  sur- 
veyors appointed  by  the  court  to  lay  down  a  line  according  to  the 
decision  of  the  court;  and  I  having  run  the  lines  myself  at  sundry 
times,  and  being  satisfied  with  William  Reed's  survey,  I  signed 
the  draft  and  certificate  at  the  time  aforesaid." 

Bell  and  Orbison,  for  plaintiff  in  error,  argued  that  the  power 
given  to  the  surveyors  was  not  well  executed :  that  their  duties 
could  only  be  performed  by  both  going  upon  the  ground  and  join- 
ing in  the  report;  and  cited  9  Serg.  fy  Rawle  99;  9  Watts  466; 
7  Serg.  #  Rawle  204;  4  Ball  272. 

Miles,  contra,  that  it  was  but  a  ministerial  act  which  might  be 
performed  by  one,  especially  when  the  other  joined  in  certifying 
to  the  correctness  of  the  work. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  propriety  of  entering  the  judgment  depends 
on  the  interpretation  of  the  verdict,  coupled  with  the  agreement 
incorporated  into  and  made  part  of  it.  The  jury  find  for  the 
plaintiff  all  the  land  within  the  survey  of  Alexander  Miller  which 
is  not  included  in  the  survey  of  John  Engleton;  and  by  consent 
(as  it  is  expressed)  George  Gooshorn  and  William  Brewster  are 
to  go  on  the  ground  and  fix  the  lines  in  accordance  with  the  ver- 
dict, and  return  a  draft  to  the  court,  on  which  the  court  are  to 
enter  judgment.  As  a  prerequisite,  therefore,  to  the  action  of  the 
court,  it  is  expressly  required  that  the  persons  designated  for  that 
purpose  should,  on  the  ground,  ascertain  the  precise  limits  of  the 
land  for  which  judgment  should  be  rendered ;  the  object  of  the 
parties  being  to  prevent  the  possibility  of  dispute  as  to  the  quan- 
tity or  location  of  the  ground  to  which  the  plaintiff  should  be  enti- 
tled to  possession.  Was,  then,  the  plaintiff  entitled  to  judgment 
on  the  facts  stated  ?  The  intention  would  seem  to  be  clear,  that 
the  survey,  as  wrell  as  the  return,  should  be  the  act  of  both ;  for 
if  it  were  designed  that  one  only  should  be  competent  to  make  it, 
it  was  easy  to  say  so  by  giving  the  power  to  the  persons  named, 
or  either  of  them,  to  make  the  necessary  investigation  and  return. 
They  use  the  copulative  instead  of  disjunctive  conjunction,  thereby 
clearly  indicating  the  intention  that  both  should  concur  in  the 
survey  as  well  as  the  return.  It  was  supposed  that,  inasmuch  as 
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this  was  a  matter  in  one  sense  ministerial,  requiring  science,  judg- 
ment, and  professional  skill,  accuracy  would  be  best  attained  by 
requiring  the  duty  to  be  performed  by  two  persons  instead  of  one. 
And  if  this  were  the  understanding,  it  is  not  competent  for  the 
court  to  say  it  was  immaterial.  Even  according  to  the  report  of 
Mr  Reed,  there  appears  to  have  been  great  difficulty  in  fixing  the 
lines  of  the  respective  surveys,  and  it  is  impossible  to  say  what 
would  have  been  the  result  had  the  survey  been  made  under  the 
superintendence  and  with  the  advice  and  counsel  of  the  other  ap- 
pointee. Although  Gooshorn,  as  appears  by  his  certificate,  ran 
the  line  sundry  times,  and  was  satisfied  with  Reed's  survey,  it 
cannot  alter  the  case.  It  is  obvious  he  never  went  on  the  ground 
after  his  appointment;  and  if  he  did,  it  was  not  in  the  presence 
of  the  parties  or  his  colleague.  His  knowledge  of  the  location 
acquired  before  amounts  to  nothing,  although  it  would  have  been 
valuable  if  he  had  assisted  at  the  time  the  survey  was  last  made. 
It  is  a  rule  of  law,  that  when  powers  are  granted  to  several  per- 
sons to  transact  private  business,  all  must  join  in  the  execution 
of  the  power.  And  the  rule  applies  in  all  cases,  either  ministerial 
or  judicial,  unless  it  be  public  business  of  a  judicial  nature,  or 
public  business  of  a  deliberative  nature,  though  not  strictly  judi- 
cial, as  to  cases  where  powers  are  given  to  corporate  bodies. 
Commissioners  v.  Lecky,  (6  Serg.  4*  Rawle  176) ;  Baltimore  Turn- 
pike, (5  Binn.  481). 

But  it  is  asked,  what  is  to  be  done  if  the  plaintiff  fails  to  obtain 
the  joint  services  of  the  persons  designated  to  fix  the  lines?  If 
this,  contrary  to  all  reasonable  expectation,  should  unfortunately 
occur,  the  court  may  set  the  verdict  aside,  and  grant  a  new  trial ; 
or,  perhaps,  upon  its  being  made  satisfactorily  to  appear  that  the 
persons  appointed  refuse  to  do  their  duty,  to  appoint  an  artist  to 
go  on  the  ground  and  ascertain  the  boundaries  in  accordance  with 
the  verdict.  On  a  return  so  made  it  would  be  at  least  within  the 
spirit  of  the  agreement  that  the  court  should  have  power  to  enter 
judgment.  It  would  seem  to  be  a  harsh  construction,  to  deprive 
the  plaintiff  of  the  benefit  of  the  verdict  by  the  death  of  one  or 
both  the  appointees,  or  the  refusal  of  either  to  perform  their  duty. 
We  would  wish  it  to  be  understood,  that  although  the  judgment 
is  reversed,  the  verdict  remains  subject  to  the  future  action  of  the 
court;  and  that  it  be  their  duty  to  take  the  necessary  steps  to 
carry  it  into  effect. 

Judgment  reversed. 
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Gardner  against  Klinefelter. 

If  a  sheriff  take  a  bond  for  the  amount  of  the  purchase  money  of  a  tract  of  land 
sold  upon  an  execution,  he  is  not  entitled  to  recover  interest  upon  it  from  the  pur- 
chaser, who  was  a  judgment  creditor  of  the  defendant,  as  whose  property  the  land 
was  sold,  and  who  ultimately  was  entitled  to  and  received  the  money  by  a  decree 
of  the  court. 

ERROR  to  the  Common  Pleas  of  York  county. 

Adam  Klinefelter  against  James  Lewis,  executor  of  John  Gard- 
ner, deceased.  Scire  facias  upon  a  judgment  in  which  the  parties 
stated  the  case  as  follows,  and  agreed  to  consider  it  as  a  special 
verdict : 

John  Gardner,  the  defendant's  testator,  bought  at  sheriff's  sale, 
on  the  3d  April  1837,  of  Adam  Klinefelter,  the  plaintiff,  then 
sheriff  of  York  county,  the  real  estate  of  Michael  Smith,  for  the 
sum  of  $1000,  and  executed  for  the  said  purchase  money,  to  said 
Klinefelter,  his  bond,  with  warrant  of  attorney  to  confess  judg- 
ment, in  the  following  words  and  figures,  viz : 

"  3d  April  1837.  I  John  Gardner,  of  York  Borough,  Pennsyl- 
vania, having  this  day  purchased  of  Adam  Klinefelter,  high  sheriff 
of  the  county  of  York,  a  certain  tract  of  land  containing  190  acres 
more  or  less,  with  the  improvements,  &c.,  situate  in  Manheim 
township,  at  and  for  the  sum  of  $1000,  sold  by  the  said  Adam 
Klinefelter  as  high  sheriff  of  said  county,  as  the  property  of  Mi- 
chael Smith ;  in  consideration  aforesaid  I  promise  to  pay  to  the  said 
Adam  Klinefelter,  high  sheriff  of  said  county,  or  his  assigns,  the 
just  and  full  sum  of  $1000  on  the  3d  day  of  April  inst.  And  fur- 
ther, we  do  hereby  empower  any  attorney  of  any  court  of  record 
of  this  commonwealth  to  appear  for  us  and  confess  judgment 
against  us,  as  for  the  aforesaid  sum,  with  stay  of  execution  until 
the  day  of  payment.  Witness  our  hands  and  seals. 

"  JOHN  GARDNER,  [L.  s.J 
[L.  s.] 

"  For  the  above  property  make  the  deed  to  Martin  Shearer,  Esq. 
"  3d  April  1837.  JOHN  GARDNER,"  [L.  s.] 

Upon  which  judgment  was  entered  February  20,  1840,  to  Janu- 
ary Term  1840,  No.  142,  in  the  Common  Pleas  of  York  County, 
prout  said  bond,  warrant  of  attorney  and  judgment.  The  writ 
of  venditioni  cxponas  No.  7  of  April  Term  1837,  upon  which  said 
rule  was  made,  was  returned  by  said  Klinefelter  on  the  5th  day 
of  April  1837,  as  follows : — "  Tract  of  land  sold  to  Martin  Shearer 
for  the  sum  of  $1000,"  and  a  deed  acknowledged  to  Martin  Shearer 
for  said  land  on  the  same  day,  according  to  the  direction  of  said 
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Gardner  in  writing  upon  said  bond,  prout  said  venditioni  exponas 
the  return  thereto,  the  said  deed  and  the  said  direction  in  writing. 

Extract  from  the  record: 

"  November  5,  1840. — Rule  on  late  sheriff  Klinefelter  to  show 
cause  why  he  should  not  bring  into  court  the  proceeds  of  sale 
with  the  interest  thereon  in  this  case,  returnable  on  the  7th  De- 
cember 1840.  December  24th,  1840,  sheriff  directed  to  bring  into 
court  the  principal,  and  rule  discharged  as  to  the  interest.  De- 
cember 31,  1840,  Mr  Klinefelter  paid  into  court  $939.14." 

The  costs  to  which  the  said  Klinefelter  was  entitled,  and  for 
which  he  is  liable,  amount  to  $51.45.  On  the  7th  May  1841,  the 
defendant  paid  to  the  plaintiff  upon  the  said  judgment  the  sum  of 
$1018.33. 

If  the  plaintiff  is  entitled  to  interest  on  his  bond  from  3d  April 
1837,  till  paid,  then  judgment  in  his  favour  for  $281.07.  If  he  is 
not  entitled  as  above,  but  is  entitled  to  interest  on  the  unpaid  ba- 
lance of  the  judgment  (being  costs),  then  judgment  for  him  for 
$33.75.  If  he  is  entitled  to  interest  only  from  the  time  he  paid 
the  money  into  court,  and  only  upon  the  amount  paid  into  court, 
then  judgment  for  defendant. 

On  the  4th  June  1841,  the  Supreme  Court  reversed  the  decree 
of  the  Common  Pleas  of  York  county,  and  decreed  the  proceeds 
of  the  sale  of  the  real  estate  of  Michael  Smith  to  Martin  Shearer ; 
which  decree  was  filed  in  the  Common  Pleas  on  27th  September 
1841.  On  the  same  day,  on  the  application  of  James  Lewis,  Esq., 
executor  of  John  Gardner,  deceased,  said  executor  was  subrogated 
to  the  right  of  Martin  Shearer  to  receive  the  proceeds  of  said  sale. 

The  court  entered  judgment  for  plaintiff  for  $281.07,  which 
was  now  assigned  for  error. 

Campbell,  for  plaintiff  in  error,  cited  1  Watts  fy  Serg.  142 ;  3 
Binn.  121. 

Chapin,  for  defendant  in  error,  cited  4  Watts  49. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY  J. — It  is  difficult  to  conceive  upon  what  principle  the 
court  below  held  the  plaintiff  there,  who  is  the  defendant  here, 
entitled  to  recover  interest  upon  the  principal  sum  mentioned  in 
the  bond  from  its  date,  the  3d  April  1837.  It  is  made  payable 
on  the  day  it  bears  date ;  and  had  it  been  the  intention  of  the  par- 
ties that  it  should  have  borne  interest  if  not  paid  on  that  day,  it 
is  probable  that  it  would  have  been  so  expressed ;  especially  when 
we  consider  the  particular  circumstances  under  which  it  was 
given.  It  is  said,  by  the  counsel  for  the  executor  of  Gardner, 
that  Gardner  purchased  or  bid  off  the  property  at  the  sheriff's 
sale  for  his  client,  Martin  Shearer,  who  had  a  lien  upon  it  more 
than  equal  in  amount  to  the  purchase  money,  which  was  $1000; 
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and  being  the  earliest  lien  in  point  of  time,  as  he  conceived,  he 
therefore  claimed  the  purchase  money.  That  Gardner  purchased 
for  Shearer  is  clear  from  the  statement  of  the  case,  for  he  directed 
the  sheriff,  in  writing  under  his  hand,  to  make  the  deed  perfect- 
ing the  sale  to  Shearer,  which  was  accordingly  done.  And  that 
Shearer  claimed  the  money  arising  from  the  sale  is  equally  clear ; 
for  after  a  decree  of  the  court  below  deciding  against  his  claim 
to  it,  and  giving  it  to  another,  it  appears  by  the  case  stated  that 
he  obtained  a  decree  of  this  court  on  the  4th  June  1841,  reversing 
that  of  the  court  below,  and  giving  the  money  to  him.  From 
these  circumstances  it  may  be  fairly  inferred  that  the  obligation 
in  question  was  given  by  Gardner  to  the  sheriff,  to  be  paid  only 
in  the  event  of  the  sheriff's  being  called  on  and  required  to  pay 
the  purchase  money  to  some  other  than  Shearer.  But  the  sheriff 
was  not  called  upon  to  do  so,  as  it  would  seem,  until  the  5th  No- 
vember 1840,  when  a  rule  in  the  court  below  was  taken  upon 
him  to  show  cause  why  he  should  not  bring  into  court  the  pro- 
ceeds of  the  sale,  with  interest  thereon,  which  was  made  return- 
able on  the  7th  of  December  1840.  The  court  made  the  rule 
absolute  only  as  to  the  principal  sum,  but  discharged  it  as  to  the 
interest.  After  which,  on  the  31st  of  the  same  month,  the  sheriff 
paid  into  court  $939.14,  being  part  of  the  principal  of  the  pur- 
chase money ;  something  less  than  the  balance  thereof,  after  de- 
ducting the  costs,  for  which  the  sheriff  was  liable,  amounting  to 
$51.45.  But,  on  the  7th  May  1841,  the  executor  of  Gardner  paid 
to  the  sheriff  $1018.33,  being  the  amount  of  the  money  paid  into 
court  by  the  sheriff,  with  interest  thereon  from  the  time  he  paid 
it;  so  that  the  sheriff  was  thus  reimbursed,  with  interest  thereon, 
all  the  money  that  he  had  been  required  to  pay,  and  all  that  he 
can  now  be  said  to  be  bound  to  pay.  Upon  what  principle,  then, 
is  it  that  he  can  demand  or  ought  to  be  allowed  more  ?  It  must 
be  borne  in  mind  that  he  acted  as  an  officer  appointed  by  law, 
and  in  a  ministerial  and  fiduciary  character,  in  what  he  did;  and 
that  the  law  is  watchful,  if  not  jealous,  of  its  officers  as  to  the 
manner  in  which  they  discharge  the  duties  appertaining  to  their 
offices.  The  sheriff  is  allowed  certain  fees  as  a  compensation  for 
all  the  duties  and  services  that  he  is  required  to  perform,  and  is 
forbidden,  under  a  penalty,  to  receive,  or,  at  least,  to  demand 
more.  The  object  of  the  law  in  making  such  regulation  and  pro- 
hibition was  to  prevent  the  sheriff  from  delaying  the  execution  of 
the  duties  of  his  office,  to  the  prejudice  of  any  one,  until  he  should 
be  paid  for  it  something  beyond  what  the  law  allowed,  or  from 
granting  favour  to  any  one  by  forbearing  to  do  what  his  duty 
required  with  reasonable  promptitude.  The  expediency  of  the 
regulation  cannot  be  questioned ;  and  I  take  it  to  be  the  duty  of 
the  courts  to  carry  it  out  to  its  utmost  extent,  by  applying  it  to 
every  thing  either  growing  out  of  or  appertaining  to  the  execu- 
tion of  the  duties  of  their  officers,  whether  immediately  or  medi- 
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ately.  A  sheriff  will  not  be  permitted  to  take  of  a  purchaser,  for 
property  sold  by  him  under  judicial  process,  when  it  may  not  be 
convenient  for  the  purchaser  to  pay  the  cash  in  hand,  a  bond,  bill, 
or  note,  securing  the  payment  of  a  larger  sum  in  money  than  the 
price  for  which  the  property  was  sold  ;  for  if  he  may  add  one  dol- 
lar to  the  price  more  than  what  he  is  bound  to  account  for  him- 
self, he  may  add  fifty  or  a  hundred,  and  thus  practise  a  course  of 
oppression,  if  not  extortion,  which  could  not  be  tolerated.  But  if 
the  sheriff  takes  a  bill  for  that  amount,  as  in  the  present  case,  and 
he  is  not  called  upon  for  years  afterwards  to  pay  the  money,  and 
then  is  only  required  to  pay  the  price  bidden  for  the  property, 
without  interest,  to  allow  him  to  recover  interest  on  the  bill  from 
its  date,  though  he  has  never  even  paid  all  he  was  required  to 
pay,  would  in  effect,  as  it  appears  to  me,  not  only  be  rewarding 
him  for  a  breach  of  his  duty,  but  permitting  him  to  speculate  and 
make  profit  on  judicial  sales  made  by  him,  by  improperly  with- 
holding the  moneys  arising  therefrom  from  the  parties  entitled  to 
receive  the  same,  as  long  as  possible,  that  he  might,  during  the 
interim,  receive  the  interest  thereon  for  his  own  use  and  benefit. 
To  allow  a  sheriff  to  recover  interest  under  such  circumstances 
would  be  contrary  to  the  whole  policy  of  the  law,  which  requires 
from  him  a  faithful  and  diligent  execution  of  the  duties  of  his 
office,  and  will  not  suffer  him  to  claim  or  to  receive  anything  that 
might,  in  the  slightest  degree,  interfere  with  his  doing  so.  The 
judgment  of  the  court  below  is  therefore  reversed,  and  judgment 
rendered  by  this  court  in  favour  of  the  plaintiff  in  error,  who  was 
the  defendant  below. 

Judgment  reversed,  and  judgment  for  defendant. 


Sample  against  Coulson. 

To  make  a  former  verdict,  and  the  testimony  therein  given,  evidence  in  a  sub- 
sequent trial  of  an  ejectment,  it  must  have  been  between  the  same  parties  or  their 
privies,  and  in  relation  to  the  same  title. 

The  return  of  a  sheriff  found  in  the  office  purporting  to  have  been  made  by  the 
officer,  must  be  taken  to  have  been  regularly  made ;  it  cannot  be  disproved. 

It  would  be  a  violation  of  the  act  of  frauds  and  perjuries  to  permit  the  estab- 
lishment of  a  trust  in  lands  by  the  proof  of  parol  declarations,  made  by  the  pur- 
chasers at  or  after  the  sale ;  there  being  no  allegation  of  the  payment  of  money 
by  the  cesltti  que  trust  or  fraud,  whereby  a  resulting  trust  would  be  established. 

ERROR  to  the  Common  Pleas  of  York  county. 
This  was  an  action  of  ejectment  by  William  Coulson  against 
Joseph  and  Cunningham  Sample,  for  35  acres  of  land. 
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On  the  trial  of  the  cause  the  plaintiff  proved  that  John  Sample, 
Sen.  died  in  possession  of  the  land,  and  that  he  had  levied  upon 
it  since  1808 ;  and  then  gave  in  evidence  the  proceedings  of  the 
Orphans'  Court,  by  which  it  was  ordered  to  be  sold  by  his  admin- 
istrators, and  in  pursuance  thereof  a  deed  from  them  to  Patrick 
Scott,  dated  2d  November  1824 ;  and  then  offered  in  evidence  the 
record  of  a  former  ejectment  for  the  same  land,  brought  to  March 
Term  1832,  by  William  Coulson,  executor  of  Patrick  Scott,  de- 
ceased, against  John  Sample,  Cunningham  Sample  and  Joseph  M. 
Sample;  and  to  prove  the  testimony  of  Richard  Porter  and 
Thomas  Kelly  as  given  on  that  trial,  identifying  a  certain  draft, 
those  witnesses  being  now  dead,  and  then  to  give  the  draft  in 
evidence.  This  evidence  was  objected  to  by  the  defendants,  but 
the  court  overruled  the  objection,  admitted  the  evidence  and  sealed 
an  exception. 

The  record  showed  that  on  that  trial,  after  the  plaintiff  had 
given  all  his  evidence,  a  verdict  was  rendered  for  the  defendant 
upon  the  following  charge  of  the  court : — "  The  court  instructs 
the  jury  that,  as  to  the  land  in  dispute,  Patrick  Scott  died  intes- 
tate ;  that  on  his  death  it  went  to  his  heirs,  not  to  his  executors : 
consequently,  your  verdict  will  be  for  the  defendants." 

The  plaintiff  in  conclusion  of  his  cause  offered  in  evidence  the 
writ  of  ejectment  and  the  sheriff's  return;  the  defendants  objected, 
alleging  and  offering  to  prove  that  the  return  was  not  in  the  hand- 
writing of  the  sheriff;  admitting  that  the  writ  was  brought  from 
the  prothonotary's  office  into  court.  The  court  admitted  the 
evidence,  and  sealed  an  exception  at  the  instance  of  the  defendants. 

In  the  progress  of  the  trial,  the  defendants  gave  in  evidence  a 
deed,  dated  the  19th  October  1824,  of  James  Johnston  and  John 
Kelly,  administrators  of  John  Sample,  deceased,  to  Josiah  Johnston, 
and  called  James  Johnston,  and  then  offered  to  prove  by  witness 
that  the  land  mentioned  in  the  last  deed  was  sold  by  him  and  John 
Kelly  as  administrators,  to  Josiah  Johnston,  and  was  purchased 
by  the  latter  in  trust  for  Sarah,  Catharine  and  Rebecca  Sample, 
daughters  of  the  deceased  and  sisters  of  the  defendants,  and  that 
it  was  so  declared  at  the  time  by  him  and  since ;  to  be  followed 
by  proof  that  they  and  the  defendant  with  their  consent  have 
been  in  possession  ever  since  the  purchase.  This  was  objected 
to,  rejected,  and  exception  taken  by  defendants. 

These  several  exceptions  were  the  subjects  of  the  errors  as- 
signed. 

Fisher,  for  the  plaintiff  in  error.  The  record  of  the  former  eject- 
ment should  not  have  been  admitted;  the  parties  were  not  the  same, 
nor  did  the  plaintiff  sue  in  the  same  right  in  which  he  now  sues. 
1  Munf.  403,  446;  Phil.  Ev.  321.  There  was  no  necessity  for  a 
cross-examination  of  the  witnesses,  for  the  plaintiff  showed  no  title 
in  himself. 


64  SUPREME  COURT  [Hamburg 

[Sample  v.  Coulson.] 

Mayer,  contra,  on  the  same  point  insisted  that  the  evidence  was 
rightly  received :  the  criterion  by  which  to  judge  is  the  power  of 
the  party  to  cross-examine  the  witnesses.  The  plaintiff  sued 
merely  as  a  trustee,  and  calling  himself  executor  was  but  descrip- 
tion of  his  person ;  the  parties  were  therefore  the  same.  11  Serg. 
$  Rawle  440;  2  Watts  fy  Serg.  438;  17  Serg.  $  Rawle  409;  4 
Yeates  129;  3  Yeates  289;  6  Watts  $-  Serg.  51 ;  1  Dal.  120. 

The  court  were  right  in  rejecting  the  evidence  to  establish  a 
trust.  2  Watts  323 ;  5  Watts  389 ;  9  Watts  35 ;  3  Watts  $  Serg. 
319. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  principal  question  in  this  case  arises  on  the 
1st  and  2d  errors,  embracing  the  4th  and  5th  bills  of  exception. 
The  present  suit  was  brought  by  William  Coulson  in  his  own 
right  to  recover  35  acres  of  land  which  he  claimed  under  a  deed 
made  to  him  in  December  1840,  by  T.  S.  Williamson,  whose  title 
was  derived  from  a  sale  by  the  executor  of  Patrick  Scott,  by  order 
of  the  Orphans' Court, on  the  petition  of  Scott's  heirs  in  March  1839. 
A  former  ejectment  had  been  brought  to  November  1829,  in  the 
Common  Pleas  of  York  county,  by  William  Coulson,  as  surviving 
executor  of  Patrick  Scott,  deceased,  against  John  Sample,  Cun- 
ningham Sample  and  Joseph  M.  Sample,  on  which  a  verdict  passed 
for  the  defendants  in  August  1833.  On  that  trial  the  court  in- 
structed the  jury  that  Patrick  Scott  died  intestate  as  to  the  land 
in  dispute,  and  that  on  his  death  it  went  to  his  heirs  and  not  to 
his  executors ;  consequently  their  verdict  must  be  for  the  defend- 
ants. On  the  present  trial,  the  plaintiff  offered  and  the  court 
admitted  the  verdict  and  judgment  in  evidence,  and  also  the  testi- 
mony given  by  John  Evans,  Esq.,  of  the  evidence  of  Richard 
Porter,  since  deceased,  proving  a  draft  identified  by  him  as  having 
been  made  by  Richard  Porter,  with  a  survey  at  the  instance  of 
the  administrators  of  John  Sample ;  also,  that  T.  Kelly,  since  de- 
ceased, was  a  witness,  and  that  on  his  examination  the  defendant's 
counsel  admitted  that  the  draft  was  the  one  referred  to  in  the 
deed. 

It  would  rather  seem,  from  a  consideration  of  the  authorities 
and  legal  principles  on  this  subject,  that  the  evidence  was  not 
admissible.  To  make  a  former  verdict  and  the  testimony  then 
given  evidence  in  a  subsequent  trial,  it  must  be  between  the  same 
parties  or  their  privies,  and  in  relation  to  the  same  title.  It  was 
competent  to  the  defendants  in  the  former  suit  to  fold  their  hands 
as  to  everything  else,  and  rely  upon  the  incapacity  of  the  plaintiff 
to  recover,  and  it  was  upon  that  ground  alone  the  case  was  de- 
cided. It  would  not  be  fair  to  implicate  the  defendants  at  a  future 
day  in  points  which  they  were  not  legally  bound  to  regard,  and 
concerning  which,  though  they  may  have  been  at  liberty  to  cross- 
examine,  they  were  not  under  any  obligation  to  do  so,  it  being 
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sufficient  for  them  to  say  the  plaintiff  has  no  capacity  to  sue,  and 
cannot  recover,  and  on  that  alone  we  rely.  If  it  were  otherwise, 
a  third  person,  a  stranger  to  the  parties  who  had  the  right,  might 
institute  a  suit  under  a  pretended  title,  and  make  other  parties 
liable  to  be  affected  by  the  evidence  in  a  subsequent  suit.  The 
plaintiff  here  stands  in  the  same  situation  as  a  third  person.  It  is 
of  no  importance,  that  Coulson  who  sues  now  is  the  same  indivi- 
dual who  formerly  sued.  The  character  in  which  he  sued  is  the 
important  consideration,  and  is  that  by  which  his  legal  obligations 
and  rights  are  to  be  determined.  He  does  not  now  claim  as  exe- 
cutor of  Patrick  Scott,  or  under  such  executor,  or  under  his  will, 
as  he  did  in  that  suit,  but  independently  of,  and  in  opposition  to 
it,  holding  the  title  of  the  heir,  and  alleging  an  intestacy  of  Patrick 
Scott.  The  first  of  these  may  be  a  bad  title,  and  the  second  a  good 
one ;  and  the  decision  on  the  first  ought  to  have  no  legitimate  effect 
upon  the  claim  on  the  second.  Indeed,  if  it  be  admissible  at  all, 
as  being  inter  partes,  and  on  the  title  now  in  question,  I  do  not 
perceive  why  it  should  not  have  the  full  effect  of  one  verdict  and 
judgment  in  ejectment  against  the  plaintiff,  which  certainly  would 
not  be  contended.  In  Chapman  v.  Chapman,  (1  Munf.  403), 
George  Chapman,  the  uncle,  brought  ejectment  against  George 
Chapman,  the  nephew.  Afterwards  George,  the  nephew,  and  his 
brother  John,  as  heirs  of  their  elder  brother  Nathaniel,  revived  a 
suit  brought  by  Nathaniel,  while  living,  against  George  the  uncle, 
and  the  Court  of  Appeals  held  the  record  in  the  former  suit  not 
evidence.  One  of  the  reasons  given  is,  that  Nathaniel  could  not 
have  availed  himself  of  the  verdict  between  his  younger  brother 
and  his  uncle,  for  he  was  not  his  heir,  nor  did  he  claim  the  land 
under  him;  so  neither  could  he  be  prejudiced  by  it.  In  like  man- 
ner, in  the  case  before  us,  as  William  Coulson  in  the  former  suit 
did  not  claim  as  heir,  the  record  of  that  suit  would  not  be  evi- 
dence for  the  defendants  in  the  present  suit,  and  therefore  not  for 
the  plaintiff.  So  in  Mason's  Devisees  v.  Peters'  Administrators. 
(1  Munf.  445),  a  judgment  against  executors  only  is  no  proof 
against  the  devisees  of  land;  for  there  is  no  privity  between  an 
executor  and  the  heir  or  devisee  of  land.  In  the  case  of  Hocker  \. 
Jamison,  (2  Watts  fy  Serg.  438),  this  court  went  upon  the  ground 
that  the  former  trial  was  substantially  between  the  same  parties, 
the  plaintiff  in  the  former  suit  acting  on  behalf  of  the  plaintiff  in 
the  latter ;  which  brings  it  within  a  class  of  cases  in  which  that 
principle  has  frequently  been  decided.  We  think,  therefore,  there 
was  error  in  the  admission  of  the  evidence. 

The  Cth  exception  has  been  but  little  relied  upon,  and  we  think 
there  is  nothing  in  it.  The  writ  filed  in  the  office  became  thereby 
a  record  of  the  office,  and  must  rightly  be  taken  to  have  been 
signed  by  the  sheriff,  as  it  purported  to  be,  nor  could  parol  evi- 
dence be  received  to  contradict  it. 

The  7th  and  8th  bills  of  exceptions  were  taken  to  the  rejection 
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by  the  court  of  evidence  offered  by  the  defendants  that  the  admi- 
nistrators of  Josiah  Johnston  purchased  in  trust  for  the  daughters 
of  the  deceased  and  sisters  of  the  defendants ;  and  it  was  so  de- 
clared at  the  time  by  him  and  since,  to  be  followed  by  proof  that 
they  and  the  defendants,  with  their  consent,  have  been  in  posses- 
sion ever  since  the  purchase.  But  a  trust  cannot  be  established 
by  the  proof  of  parol  declarations  made  by  a  purchaser  at  the 
time  of  his  purchase  or  afterwards.  This  would  be  in  direct  vio- 
lation of  the  provisions  of  the  Act  of  Assembly  to  prevent  frauds 
and  perjuries,  which  requires  interests  in  lands  to  be  created  or 
transferred  by  writing.  It  is  true  there  are  exceptions  admitted 
on  equity  principles  of  a  resulting  trust  arising  from  the  payment 
of  money  by  the  cestui  que  trust  for  the  purchaser  —  or  of  a  parol 
contract  of  sale  and  possession  taken  and  money  paid  by  the  ven- 
dee —  or  cases  of  fraud  or  mistake  in  the  preparation  or  drafting 
of  instruments ;  but  a  mere  parol  declaration  by  a  purchaser  who 
has  taken  the  deed  in  his  own  name  and  paid  his  own  money, 
cannot  be  admitted  as  competent  to  establish  a  trust  in  favour  of 
third  persons  without  subverting  the  provisions  and  frustrating 
the  design  of  the  statute.  This  evidence  was  therefore  properly 
rejected. 

llth  bill.  Nor  can  the  intent  or  design  of  the  purchaser  to 
take  the  land  for  the  use  of  third  persons  be  entered  into  by  evi- 
dence other  than  writing,  where  the  case  does  not  fall  within  those 
exceptions  which  equity  has  established,  and  which  have  been  ad- 
verted to. 

But  for  the  first  two  errors  assigned  the  judgment  is  reversed, 
and  a  venire  facias  de  novo  is  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Odell  against  Culbert. 

The  rule  of  the  common  law  with  regard  to  the  admission  in  evidence  of  books 
of  original  entry  is  greatly  relaxed :  such  book  of  a  plaintiff  who  is  dead  may  be 
given  in  evidence  upon  proof  of  his  handwriting. 

The  demand  of  a  plaintiff  as  set  forth  in  his  declaration  is  to  be  considered  the 
sum  in  controversy  in  a  question  of  jurisdiction  which  is  limited  by  statute. 

Although  a  plaintiff  recover  an  amount  below  the  jurisdiction  of  the  court,  yet 
if  it  be  reduced  by  evidence  of  set-off,  the  plaintiff  will  be  entitled  to  his  costs. 

ERROR  to  the  District  Court  of  Lancaster  county. 
Joanna  Culbert,  administratrix  of  Michael  Culbert,  deceased, 
against  Charles  Odell,  Thomas  Keating,  James  Haughey  and  Phi- 
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lip  Gossler,  late  partners.     The  case  is  fully  stated  in  the  opinion 
of  the  court. 

Stevens,  for  plaintiffs  in  error. 
Frazer,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

BURNSIDE,  J. — There  are  two  errors  assigned  in  this  case.  1st, 
In  admitting  the  account-book  of  the  plaintiff.  2d,  In  giving  judg- 
ment for  costs.  It  was  in  evidence  that  the  plaintiffs  in  error  con- 
structed the  first  section  of  the  railroad  next  to  Wrightsville,  laying 
the  rails,  not  grading  the  road,  in  the  latter  part  of  1839  and  be- 
ginning of  1840.  It  was  further  in  evidence  that  Michael  Culbert 
boarded  the  hands  of  Odell  &  Company  under  a  contract  for  $2.25 
per  week,  and  found  them  in  whiskey  by  the  directions  of  Haughey, 
one  of  the  firm,  who  appeared  particularly  to  superintend  this 
contract.  Several  of  the  hands  were  examined,  as  well  as  others, 
who  proved  the  contract,  the  boarding  and  the  furnishing  the 
whiskey  by  directions  of  the  defendant  below.  Culbert,  who  was 
dead  at  the  time  of  the  trial,  kept  a  book  of  original  entries,  in 
which  he  charged  the  whiskey  in  lump,  and  opposite  each  boarder's 
name  a  row  of  short  strokes  or  figures,  one  for  each  meal ;  and,  in 
footing  it  up,  called  22  meals  a  week's  boarding.  The  book  was 
proved  to  be  Culbert's  book  and  in  his  handwriting.  The  District 
Court  admitted  the  book  in  evidence,  and  this  is  the  first  error 
complained  of. 

Taking  this  book  in  connection  with  the  parol  evidence  given 
on  the  trial,  we  do  riot  see  that  the  plaintiffs  in  error  have  any  just 
ground  of  complaint.  The  English  rule,  or  more  properly  speak- 
ing, the  rule  of  the  Common  Law,  which  admitted  the  party's  own 
shop-book  in  proof  of  the  delivery  of  goods  therein  charged,  the 
entries  having  been  made  by  a  clerk  when  the  books  were  kept 
for  that  purpose,  and  the  entries  made  cotemporaneous  with  the 
delivery  of  the  goods,  and  by  the  person  whose  duty  it  was  for 
the  time  being  to  make  them,  never  was  rigidly  adhered  to  in 
Pennsylvania,  nor  in  any  of  the  United  States.  Greenl.  Ev.  137, 
144.  Hence  we  find  in  1  DalL  239,  President  SHIPPEN  says  that 
here,  from  the  necessity  of  the  case,  where  business  is  often  carried 
on  by  the  principal,  and  many  of  our  tradesmen  do  not  keep 
clerks,  the  book  proved  by  the  oath  of  the  plaintiff  himself  has 
always  been  admitted.  And  in  1  Ycates  347,  it  was  held  that  a 
day-book  is  primd  facie  evidence  of  the  price  of  goods,  as  well  as 
the  sale  and  delivery.  Judge  HUSTON,  in  16  Serg.  fy  Rawlc  133, 
says  it  is  difficult  to  lay  down  any  other  rule  than  that  such  mode 
of  keeping  books  as  is  usual  and  known  to  all  tradesmen  in  the 
same  business  and  all  customers,  cannot  be  safely  declared  bad 
by  the  court ;  and  Judge  ROGERS,  in  2  Watts  fy  Serg.  20,  that 
where  due  proof  is  made  of  the  entries,  the  only  inquiry  on  the 
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point  of  admissibility  of  the  book,  is  whether  such  facts  are  dis- 
closed in  respect  to  the  delivery  of  the  goods  as  destroy  the  right 
of  the  plaintiff  to  have  the  book  submitted  to  the  jury  as  prima 
facie  evidence  of  the  sale  and  delivery  of  the  goods  to  the  defend- 
ant ;  and  Judge  KENNEDY,  1  Watts  fy  Serg.  467,  that  where  the 
books  of  original  entry  were  kept  (as  in  this  case)  in  the  form  of  a 
ledger,  it  would  not  prevent  its  admission  in  evidence  to  the  jury. 
We  have  relaxed  the  ancient  Common  Law  rule  still  further  by 
admitting  the  books  in  evidence  for  the  consideration  of  the  jury 
where  the  clerk  who  made  the  entries  is  dead  or  out  of  the  State, 
on  proof  of  his  handwriting,  and  proof  that  it  was  his  business  to 
make  the  entries.  2  Watts  fy  Serg.  137.  It  has  long  been  the 
universal  practice  to  admit  a  deceased  man's  book  in  evidence, 
when  the  book  would  have  been  evidence  with  his  oath  if  living, 
on  proof  of  his  handwriting.  I  can  see  no  reasonable  objection  to 
this  practice.  Dead  men's  estates  are  sufficiently  plundered  even 
with  this  safeguard. 

2d.  This  case  was  assumpsit ;  the  plaintiff  declared  for  $600 
for  work,  labour  and  services,  for  goods,  wares  and  merchandise, 
and  for  meat,  drink,  washing,  and  other  necessaries.  The  pleas 
were  non  assumpsit  and  payment.  On  the  face  of  the  pleadings, 
the  District  Court  had  jurisdiction ;  the  verdict  was  for  $75 ;  nei- 
ther affidavit  nor  certificate  of  counsel  was  filed.  To  determine 
the  question  of  costs  we  must  look  into  the  evidence  given  by  the 
defendants  ;  we  find  that  in  order  to  reduce  the  plaintiff's  demand, 
the  defendants  gave  in  evidence  a  judgment  from  Squire  Lloyd's 
docket,  Henry  Prenneman  for  the  use  of  James  Haughey  against 
Michael  Culbert  for  debt,  883.99,  entered  on  the  13th  December 
1841,  in  the  Common  Pleas;  also,  a  judgment  or  transcript  en- 
tered in  the  Common  Pleas  to  April  1843,  for  $14.99.  These 
judgments,  with  their  interest  and  costs,  would  amount  to  more 
than  $100 ;  and  the  defendants  might  or  might  not  have  set  them 
off  in  this  action.  The  5th  section  of  the  Act  of  1826  gives  the 
District  Court  jurisdiction  in  all  cases  where  the  sum  in  contro- 
versy exceeds  $100.  The  demand  is  the  sum  in  controversy  upon 
a  question  of  jurisdiction.  10  Watts  299;  3  Doll.  401.  Here 
the  demand  gave  the  court  jurisdiction.  That  demand  was  reduced 
under  $100  by  set-off,  and  that  set-off  enables  the  plaintiff  to  re- 
cover his  costs.  16  Serg.  $  Rawle  253 ;  7  Watts  346. 

Judgment  affirmed. 
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Maurer  against  Mitchell. 

A  contract  of  compromise  between  the  reputed  father  and  the  mother  of  an  ille- 
gitimate child,  by  which  the  former  agreed  to  pay  a  stipulated  sum  for  the  lying- 
in  expenses  of  the  mother  and  for  raising  the  child,  is  not  founded  upon  such  an 
illegal  consideration  as  will  avoid  it :  nor  will  the  subsequent  death  of  the  child 
relieve  the  father  from  the  payment  of  any  part  of  the  stipulated  sum. 

ERROR  to  the  Common  Pleas  of  Clinton  county. 
Peggy  Mitchell  against  Daniel  Maurer.     This  was  an  action 
of  debt,  in  which  the  following  special  verdict  was  found : 

We  the  jurors  empanelled  and  sworn  in  the  above  case,  do  find 
that,  on  the  13th  day  of  September  1841,  the  defendants,  Daniel 
Maurer  and  Jacob  Maurer,  did  execute  and  deliver  to  the  plain- 
tiff, Peggy  Mitchell,  their  sealed  note  or  single  bill  for  the  sum 
of  $50,  payable  the  1st  September  1842,  being  the  same  single 
bill  on  which  this  action  is  founded,  and  which  is  in  evidence. 
They  further  find,  that  at  the  same  time  the  said  single  bill  was 
executed  and  delivered,  articles  of  agreement  were  entered  into 
by  the  said  Daniel  Maurer  and  Peggy  Mitchell,  bearing  even  date 
with  said  note,  and  which  fully  disclose  the  consideration  of  said 
sealed  note  or  single  bill,  and  which  said  articles  are  in  the  words 
and  figures  following,  to  wit : 

Commonwealth  v.  Daniel  Maurer.  Fornication  and  bastardy, 
on  the  oath  of  Peggy  Mitchell.  In  the  Court  of  Quarter  Sessions 
of  Clinton  county. 

It  is  agreed  between  Peggy  Mitchell,  the  plaintiff  in  this  cause, 
and  Daniel  Maurer,  the  defendant,  that  the  said  Maurer  shall  pay 
to  the  said  Peggy  the  sum  of  $250,  good  and  lawful  money,  for 
her  lying-in  expenses  and  the  raising  the  female  child  with  which 
she  charges  the  said  Maurer  of  being  the  father;  which  said  $250 
is  to  be  paid  as  follows:  $50  in  hand,  $50  on  the  first  day.of  Sep- 
tember 1842,  and  $50  on  the  first  day  of  September  1843,  and 
$50  on  the  first  of  September  1844,  and  $50  on  the  first  of  Sep- 
tember 1845;  for  which  payments  the  said  Daniel  is  to  give  his 
notes,  with  good  security ;  and  in  consideration  thereof  the  said 
Peggy  Mitchell  doth  agree  firmly  to  discharge  and  forever  acquit 
the  said  Daniel  Maurer,  his  heirs  and  assigns,  from  all  charges, 
demands  or  suits  for  or  on  account  of  the  above  prosecution  ;  and 
for  all  time  to  come  she  is  not  to  make  further  demands  of  said 
Maurer  for  raising  and  clothing  said  child,  hereby  agreeing  to 
take  the  above  specified  sum  in  full  discharge  of  the  premises 
aforesaid ;  and  he,  the  said  Maurer,  is  to  pay  the  costs  that  have 
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accrued  in  said  suit.    Witness  our  hands  and  seals,  the  13th  day 
of  September  1841. 

DANIEL  MAURER,   [L.  s.] 
Present — Jos.  F.  QUAY.  PEGGY  MITCHELL,  [L.  s.J 

And  we  the  jurors  aforesaid  do  further  find  that  on  the  same 
13th  of  September  1841,  the  said  Daniel  Maurer  paid  to  said 
Peggy  Mitchell  the  sum  of  $50,  in  discharge  of  the  first  payment 
mentioned  in  said  articles  of  agreement,  and  made  the  several 
notes  therein  mentioned,  with  Jacob  Maurer  as  his  surety,  and 
that  the  note  in  suit  is  one  of  the  said  notes,  to  wit,  the  one  that 
was  to  fall  due  on  the  1st  September  1842.  And  we  do  further 
find  that  the  bastard  child  referred  to  in  said  articles  of  agree- 
ment was  born  on  the  13th  day  of  June  1841,  and  died  on  the 
llth  June  1842;  and  that  before  the  note  in  suit  and  the  said 
articles  of  agreement  were  executed,  the  said  Peggy  Mitchell  had 
charged  the  said  Daniel  Maurer  on  oath  with  being  the  father  of 
the  said  child,  and  had  instituted  a  public  prosecution  against  him 
for  fornication  and  bastardy,  which  was  depending  in  the  Court 
of  Quarter  Sessions  of  Clinton  county  at  the  execution  of  said 
papers,  and  still  is ;  that  no  bill  of  indictment  has  ever  been  pre- 
ferred or  found  against  said  Maurer,  and  that  the  said  prosecu- 
tion has  not  been  proceeded  in  or  dismissed  from  the  record  in 
any  manner.  And  the  jurors  aforesaid  do  further  say,  that  they 
are  ignorant  in  point  of  law,  on  which  they  ought,  upon  these 
facts,  to  find  the  issue ;  that  if,  on  the  whole  matter,  the  court 
shall  be  of  opinion  that  the  issue  is  proved  for  the  plaintiff,  they 
find  for  the  plaintiff  accordingly  the  sum  of  $56  dollars  debt. 

The  court  below  (WOODWARD,  President)  rendered  a  judgment 
for  the  plaintiff. 

Linn  and  Hale,  for  plaintiff  in  error,  contended  that  the  consi- 
deration was  illegal,  and  cited  13  Serg.  <£•  Rawle  35;  Leigh's  N. 
P.  23 ;  1  Chipman  137 :  that  the  death  of  the  chiFd  within  so 
short  a  period  after  the  contract  was  entered  into  relieved  the 
defendant  pro  tanto  from  his  obligation  to  pay.  5  Eng.  C.  Z». 
Rep.  1;  13  Eng.  C.  L.  Rep.  33;  5  Esp.  142;  1  Campbell  396. 

Armstrong,  contra,  argued  that  the  consideration  of  the  com- 
promise was  valid,  and  cited  2  Rawle  24;  3  Serg.  4*  Rawle  327; 
11  Serg.  $  Rawle  155,  164;  2  Penn.  Rep.  531." 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  It  is  pretty  clear  that  the  consideration  of  the 
contract  was  to  be  a  cessation  of  voluntary  prosecution  by  the 
mother,  for  it  is  incredible  that  the  father  would  have  been  so  far 
actuated  by  a  sense  of  moral  duty  as  to  execute  the  articles  and 
the  single  bills,  had  it  been  understood  that  she  might  continue  to 
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pursue  him.  She  agreed  to  release  him  from  "  all  charges,  de- 
mands, or  suits  for  or  on  account  of  the  prosecution ;"  but  what 
charges,  demands  or  suits  could  she  have  on  account  of  it,  except 
the  prosecution  itself?  She  could  give  effect  to  her  agreement 
only  by  ceasing  to  press  her  accusation  ;  and  the  question  is,  whe- 
ther that  alone  would  make  the  contract  of  the  accused  illegal. 
There  certainly  was  a  time  when  fornication  and  bastardy  stood 
on  the  foot  of  every  other  offence,  and  when  an  agreement  to  stifle 
the  prosecution  of  it  would  have  been  an  illegal  consideration. 
Originally  the  principal  object  attempted  by  the  punishment  of  it 
was  the  correction  of  the  offender,  the  penalty  annexed  to  it  being 
stripes  at  the  whipping-post,  or  a  fixed  fine  at  the  election  of  the 
convicted;  and  on  this  footing  it  stood,  as  it  was  placed  by  the 
Act  of  1705,  till  the  infamous  alternative  was  commuted  by  the 
Act  of  1790.  Still  the  pecuniary  penalty  remained  fixed  till  the 
Act  of  1806  empowered  the  courts  to  moderate  specific  fines; 
after  which  the  support  of  the  child,  where  there  was  one  (and  no 
one  took  the  pains  to  prosecute  where  there  was  not),  came  to  be 
viewed  as  the  substantial,  though  not  the  formal,  end  of  the  pro- 
secution ;  and  the  fine  was,  in  practice,  only  nominal.  Prompted 
by  the  general  sentiment,  the  Legislature  authorized  the  Attorney 
General,  by  an  Act  passed  in  1819,  to  enter  a  nolle  proscqui  in 
prosecutions  for  fornication  and  bastardy  "  on  agreement  between 
the  parties"  after  indictment  found.  Thus  the  offence,  like  assault 
and  battery,  with  which  it  was  associated  in  that  statute,  became 
little  more  than  a  private  wrong;  and  when  the  Legislature  au- 
thorized the  parties  to  treat  it  as  such  between  themselves,  the 
contract  certainly  became  legal,  so  far  as  they  were  individually 
concerned.  I  therefore  am  bound  to  dissent  from  the  dictum  of 
my  late  learned  and  able  brother,  Mr  Justice  DUNCAN,  in  Shenk 
v.  Mengle,  (13  Scrg.  4"  Rawle  26,)  that  a  contract  founded  on 
the  abandonment  of  a  prosecution  for  fornication  and  bastardy  is 
illegal  and  void.  The  parties  have  certainly  a  right  to  let  the 
matter  drop,  where  the  Attorney  General  consents  to  let  them  do 
so  ;  and  when  the  public  interest  does  not  forbid  it,  he  may  relieve 
them  from  the  burthen  of  prosecuting  even  on  compulsion.  Surely, 
then,  a  contract  which  looks  to  that  contingency  is  lawful,  at  least 
in  the  first  instance.  It  may  be  that  a  private  agreement  to  hold 
back,  being  inconsistent  with  public  policy  whenever  the  prose- 
cution is  to  go  on,  would  depend  for  its  ultimate  effect  on  the 
event  of  his  determination  ;  about  which  I  intimate  no  opinion. 
In  this  case,  it  is  true,  there  has  been  no  bill  found  on  which  the 
Attorney  General  could  exercise  his  power;  but  none  has  been 
presented,  and  the  prosecution  is  virtually  at  an  end.  The  Act 
of  1819  was  not  brought  into  the  view  of  the  court  in  SJienk  v. 
Mengle,  probably  because  the  professional  mind  had  not  become 
familiar  with  it,  else  the  legality  of  the  contract  would  not  have 
been  questioned. 
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Touching  the  other  point  of  defence,  it  is  sufficient  to  say  that 
the  contract  was  entire  and  indivisible.  A  gross  sum  was  agreed 
to  be  given  for  the  relinquishment  of  the  mother's  claim,  whatever 
it  might  be ;  and  though  it  was  to  be  paid  piecemeal,  it  was  not 
to  be  graduated  to  the  quantum  of  the  maintenance  actually  fur- 
nished. The  mother  took  upon  herself  the  burthen  of  the  whole ; 
and  the  chances,  on  the  one  side  and  on  the  other,  must  be  sup- 
posed to  have  been  estimated  in  the  concoction  of  the  contract. 
The  father  is  therefore  not  entitled  to  any  deduction  by  reason 
of  the  death  of  the  child. 

Judgment  affirmed. 


Shaw  against  Reed. 

The  owner  of  a  raft,  although  not  present,  is  liable  for  any  damage  which  may 
be  done  to  the  property  of  others  upon  the  river,  occasioned  by  negligence  or  un- 
skilful management  of  his  pilot. 

ERROR  to  the  Common  Pleas  of  Clearfield  county. 

William  C.  Reed  against  Richard  Shaw.  This  was  an  action 
on  the  case,  to  recover  damages  for  injury  done  to  the  plaintiff's 
raft  on  the  Susquehanna,  by  which,  it  was  wholly  lost.  It  ap- 
peared that  the  plaintiff's  raft  was  lashed  to  the  shore  in  the 
Muncy  dam,  and  the  defendant's  raft,  which  was  conducted  by 
a  skilful  pilot,  the  owner  not  being  with  it,  was  coming  down  the 
river,  and  made  an  effort  to  land  above  the  plaintiff's  raft  but 
failed,  in  consequence  of  which  it  ran  against  it,  broke  it  loose 
from  its  fastenings,  and  it  was  driven  off,  broke  up  and  lost. 

The  court  below  (WOODWARD,  President)  instructed  the  jury- 
that  if  the  injury  done  to  the  plaintiff  was  caused  by  the  negli- 
gence or  unskilfulness  of  the  persons  who  had  charge  of  the  de- 
fendant's raft,  he  was  liable  in  this  action,  although  he  was  not 
present,  and  although  he  had  employed  men  who  were  reputed  to 
be  skilful  watermen.  The  question  of  negligence  as  to  the  situa- 
tion of  the  plaintiff's  raft,  and  the  manner  and  time  of  running  the 
defendant's,  were  submitted  to  the  jury. 

Wallace  and  Blanchard,  for  plaintiff  in  error,  argued  that  the 
defendant  was  not  liable,  that  the  suit  should  have  been  against 
the  pilot.  2  Bac.  Ab.  151 ;  12  Sere.  $  Rawle  1 12  ;  3  Stark.  12 ;  2 
Stark.  433  ;  14  Pick.  1 ;  2  Stark.  jEu.  34 ;  1  East  106. 

Burnside,  contra,  on  the  same  point  cited  4  Dall.  20 ;  5  Bos.  fy 
Pul.  102;  6  Whart.  321 ;  8  Pick.  23;  21  Pick.  254. 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  judgment  is  affirmed,  for  the  reasons  given  by 
Judge  Woodward.  Throughout  the  whole  cause  Wurtz  is  treated 
as  the  servant  of  Shaw,  and  of  course  Shaw  is  answerable  for  any 
damages  caused  by  his  negligence.  The  raft  was  constructed  by 
Shaw  in  the  usual  mode  for  market,  and  committed  to  the  custody 
of  Wurtz,  but  on  what  terms  he  took  charge  of  it  does  not  appear. 
Wurtz,  it  seems,  employed  the  hands,  but  who  paid  them  we  are 
not  informed.  The  case  is  governed  by  the  principles  applicable 
to  the  law  of  master  and  servant,  and  it  follows  that  the  suit  is 
well  brought,  as  in  nothing  does  it  differ  from  the  case  of  a  stage- 
driver,  a  captain  or  pilot  of  a  ship,  for  whose  negligence  the 
owners  are  unquestionably  liable.  We  think  the  court  right  in 
leaving  it  to  the  jury  to  decide  whether  there  was  negligence  in 
the  person  who  had  charge  of  plaintiffs  raft,  leaving  it  after  tying 
up,  without  any  one  on  board.  It  depends  so  much  on  the  usage 
of  the  river,  which  the  jury  is  most  competent  to  decide,  that  we 
cannot  say  that  in  this  there  was  error. 

The  first  and  fourth  errors  were  properly  abandoned  in  the 
argument. 

Judgment  affirmed. 


Cummin's  Appeal. 

A  levy  of  personal  property,  upon  an  execution  issued  by  a  Justice  of  the  Peace, 
does  not  take  away  the  lien  upon  real  estate  created  by  a  transcript  of  the  judg- 
ment upon  which  it  issued,  filed  in  the  Common  Pleas,  if  the  goods  levied  were 
not  removed  or  sold  by  the  constable. 

APPEAL  from  the  decree  of  the  Common  Pleas  of  Mxfflin 
county,  appropriating  the  proceeds  of  the  sale  of  the  real  estate 
of  C.  Swartz  by  the  sheriff. 

The  first  lien  upon  the  land  sold  was  a  transcript  of  the  judg- 
ment of  a  Justice  of  the  Peace.  It  appeared  that  after  the  trans- 
cript was  filed  an  execution  was  issued  by  the  justice,  upon  which 
the  constable  levied  a  store  of  goods  of  the  defendant,  but  did  not 
remove  or  sell  them.  The  subsequent  lien  creditor  claimed  the 
money  on  the  ground  that  the  execution  issued  by  the  justice,  and 
levy  upon  it,  was  a  satisfaction  as  to  his  judgment,  and  therefore 
the  lien  of  the  transcript  should  be  postponed. 

The  court  below  (WILSON,  President)  was  of  opinion  that  the 
lien  of  the  transcript  was  not  postponed  by  the  levy,  and  decreed 
that  it  should  be  first  paid. 

Fisher,  for  plaintiff  in  error,  argued  that  the  lien  of  the  trans- 

VOL.  IX. 10  G 


74  SUPREME  COURT  [Harrisburg 

[Cummin's  Appeal.] 

cript  was  postponed  by  the  execution  and  levy,  and  cited  12  Serg. 
$  Rawle  37;  2  Serg.  $  Rawle  142;  6  Watts  468;  3  Rawle  401, 
343 ;  17  Serg.  $  Rawle,  436. 

Benedict,  contra,  cited  1  Wash.  C.  C.  Rep.  29. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  only  question  presented  in  this  case  is, 
whether  a  seizure  by  a  constable  of  goods,  by  virtue  of  an  execu- 
tion issued  by  a  Justice  of  the  Peace  upon  a  judgment  obtained 
before  him,  which  had  been  made  a  lien  upon  the  real  estate  of 
the  defendant  by  filing  and  entering  a  transcript  thereof  in  the 
court  of  Common  Pleas,  be  such  a  satisfaction  of  the  judgment  as 
to  discharge  the  lien  of  it  on  the  real  estate,  where  the  goods  were 
of  sufficient  value  to  satisfy  the  judgment,  but  the  constable  did 
not  take  possession  of  them  by  removing  them,  but  left  them  in 
the  possession  of  the  defendant  in  the  execution,  by  whom  they 
were  used  and  disposed  of.  As  between  the  plaintiff  and  the  de- 
fendant in  the  judgment,  it  cannot  be  pretended  for  a  moment  that 
the  judgment  has  been  satisfied  by  the  bare  seizure  of  the  goods, 
where  the  defendant  has  been  left  to  use  and  convert  them  to  his 
own  purposes,  in  the  same  manner  as  if  the  execution  had  never 
been  issued  upon  the  judgment.  The  plaintiff  has  received  no 
benefit  or  advantage  whatever  from  the  seizure,  nor  was  the  de- 
fendant deprived  of  any  thing  by  it;  so  that  the  parties  may  be 
said,  notwithstanding  the  suing  out  and  placing  of  the  execution 
in  the  hands  of  the  constable,  to  have  continued  in  statu  quo.  The 
natural,  if  not  the  inevitable  consequence,  would  therefore  seem 
to  be,  that  the  plaintiff  had  the  same  right  afterwards  that  he  had 
before,  to  proceed  by  an  alias  or  new  execution  upon  his  judgment, 
to  have  the  amount  thereof  levied  out  of  the  personal  property  of 
the  defendant,  if  sufficient  were  to  be  had,  and  if  not,  then  out  of 
his  real  estate.  But,  it  is  alleged,  although  the  judgment  may  still 
be  good  and  valid  as  against  the  defendant  in  it,  that  yet  it  is  not 
so  as  against  subsequent  lien  creditors  of  the  defendant ;  or  at 
least  that  the  payment  of  it  out  of  the  proceeds  of  the  real  estate 
of  the  defendant,  must  be  postponed  until  all  the  subsequent  liens 
are  satisfied.  If  any  act  had  been  done  by  the  plaintiff  in  the 
judgment  in  question,  which  could  in  any  way  have  operated  to 
the  prejudice  or  injury  of  the  subsequent  lien  creditors,  there 
might  be  some  ground  for  the  position  assumed  on  their  behalf. 
All,  however,  that  the  plaintiff  in  the  judgment  did,  was  to 
issue  his  execution  and  place  it  in  the  hands  of  the  constable, 
where  it  remained  without  any  part  of  the  defendant's  property 
having  been  removed  or  disturbed,  in  any  way  whatever,  by 
virtue  of  it;  so  that  any  other  judgment  creditor  of  the  same  de- 
fendant, entitled  to  have  an  execution  upon  his  judgment,  could 
not  be  said  to  have  been  stopped,  hindered,  or  delayed  from  doing 
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so,  if  he  had  been  so  disposed :  he,  notwithstanding  all  that  the 
constable  did,  would  have  had  a  right  to  have  sued  out  an  execu- 
tion upon  his  judgment,  and  to  have  had  the  goods  taken  by  virtue 
thereof  and  sold,  and  the  proceeds  arising  therefrom  applied  to  the 
discharge  of  his  judgment,  as  the  goods  were  not  touched  or  re- 
moved under  the  execution  of  the  administrator  of  Shem  Ash, 
which  is  the  one  in  question  here.  It  is  true,  as  has  been  said, 
that  the  constable,  by  his  neglect,  may  have  made  himself  liable 
to  the  plaintiff  in  the  execution  for  the  amount  of  it;  but  why 
should  the  plaintiff,  who  has  done  no  act  which  can  be  said  to 
have  injured  either  the  defendant  in  the  judgment  or  the  subse- 
quent lien  creditors,  be  compelled  to  give  up  a  fund  that  is  certain, 
upon  which  he  has  a  lien,  and  pursue  a  remedy  that  may  be 
doubtful,  to  say  the  best  of  it?  We  think  that  his  right  to  have 
his  judgment,  or  the  residue  of  it,  which  still  remains  unpaid,  sat- 
isfied out  of  the  money  arising  from  the  sale  of  the  real  estate  of 
the  defendant,  is  supported  by  reason,  and  no  authority  has  been 
referred  to  or  shown,  tending  even  to  prove  the  contrary. 

Decree  affirmed. 


Flinn  against  M'Gonigle. 

In  order  to  the  admission  of  secondary  evidence  of  the  contents  of  a  paper,  its 
loss  must  be  proved  ;  but  slight  evidence  is  required  for  that  purpose,  of  the  suffi- 
ciency of  which  the  court  must  judge. 

A  covenant  of  F  to  become  the  surety  of  O  to  M  in  a  certain  note  in  which  G 
was  then  the  surety,  and  thereby  "  relieve  and  exonerate"  the  said  G  as  surety, 
is  rightly  sued  in  the  name  of  G. 

ERROR  to  the  District  Court  of  Lancaster  county. 

Bernard  M'Gonigle  against  Bernard  Flinn.  The  facts  of  this 
case  are  so  fully  stated  in  the  opinion  of  the  court  as  to  render 
any  other  statement  of  them  unnecessary. 

Ford,  for  plaintiff  in  error,  argued  that  the  present  plaintiff 
could  not  maintain  the  action,  and'cited  7  Peters  492;  15  Ser^.  &• 
Rawle  107;  8  Watts  3(>2. 

Stevens,  contra,  on  the  same  point,  cited  4  Wend.  414;  1  Chit. 
PL  2-5 ;  4  Wliart.  72 ;  6  Watts  182. 

The  opinion  of  the  Court  was  delivered  by 
BURXSIDE,  J.  —  This  was  an  action  of  covenant,  in  which  the 
plaintiff  below  declared  on  the  following  deed  : — "  Whereas,  Ber- 


76  SUPREME  COURT  [Harrisburg 

[Flinn  v.  M'Gonigle.] 

nard  M'Gonigle  did,  on  the  26th  day  of  November  last  (1841), 
become  the  surety  of  Bernard  O'Conner  in  four  respective  notes, 
(bills  single),  each  for  the  sum  of  $400,  to  John  Masterson,  Patrick 
O'Conner,  Francis  Keennan  and  Patrick  Brady  :  Now  be  it  known 
by  these  presents,  that  I,  Bernard  Flinn,  of  Lancaster  township, 
in  the  county  of  Lancaster,  do  for  myself,  my  heirs,  executors  and 
administrators,  promise  and  agree  to  become  the  surety  of  the  said 
Bernard  O'Conner  in  the  said  four  several  and  respective  notes, 
each  for  $400,  and  thereby  relieve  and  exonerate  the  said  Bernard 
M'Gonigle  as  surety  as  aforesaid.  Witness  my  hand  and  seal,  the 
19th  of  February  1842.  BERNARD  FLINN."  [L.  s.] 

The  plaintiff  below  having  given  this  deed  in  evidence,  and  the 
four  notes  referred  to,  executed  by  Bernard  O'Conner  and  Bernard 
M'Gonigle  to  Masterson,  O'Conner,  Keennan  and  Brady,  and  proved 
that  after  actions  brought  on  the  notes,  by  the  records,  he  had  paid 
the  judgments  on  the  notes  to  the  attorneys  of  the  respective  plain- 
tiffs, as  well  as  notice  to  Bernard  Flinn  to  defend  the  suits  and  the 
insolvency  of  Bernard  O'Conner  his  principal,  rested. 

The  defendant  then  proved  by  the  payees  of  the  four  notes  that 
they  never  accepted  of  Flinn  as  surety  in  the  place  of  M'Goni- 
gle, and  that  they  had  no  part  in  that  agreement.  It  was  admitted 
no  money  passed  between  the  parties  at  the  time  the  covenant  was 
executed,  nor  any  other  property. 

The  plaintiff,  to  repel  this  evidence,  offered  to  prove  by  George 
Bomberger,  the  subscribing  witness  to  Flinn's  engagement,  and 
others,  that  at  the  time  of  executing  the  contract  there  was  an- 
other executed  immediately  at  and  preceding  between  O'Conner 
and  Flinn  which  was  lost.  To  prove  the  loss  and  the  contents, 
and  to  show  that  it  was  an  agreement  between  Flinn  and 
O'Conner,  by  which  Flinn  became  an  equal  partner  with  O'Con- 
ner in  a  contract  which  the  latter  held  on  the  New  York  and 
Erie  railroad,  and  for  the  purchase  of  which  the  four  notes 
were  given  by  Bernard  O'Conner,  the  contract  having  been  origi- 
nally held  by  Bernard  O'Conner,  Bernard  Flinn,  John  Masterson, 
Patrick  O'Conner,  Francis  Keennan  and  Patrick  Brady,  all  of 
whose  interests  had  been  purchased  by  O'Conner,  and  the  notes 
for  $400  given  to  each  of  the  vendors,  four  of  which  are  those 
already  given  in  evidence,  and  for  which  M'Gonigle  was  surety 
for  O'Conner.  That  it  was  left  with  the  witness,  and  endorsed 
upon  the  first  contract,  and  to  prove  what  that  contract  was.  The 
plaintiff  having  proved  the  execution,  and  that  the  paper  was  lost 
at  the  trial  before  the  arbitrators,  offered  evidence  and  proved  its 
contents ;  and  this  forms  the  first  error  for  our  consideration. 

The  rules  which  prevail  on  this  branch  of  the  law  of  evidence 
are  well  settled.  If  the  instrument  is  lost,  the  party  is  required 
to  give  some  evidence  that  such  a  paper  once  existed,  though 
slight  evidence  is  sufficient  for  this  purpose ;  and  that  a  bond  fide 
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and  diligent  search  has  been  unsuccessfully  made  in  the  place 
where  it  was  most  likely  to  be  found,  if  the  nature  of  the  case 
admits  of  such  proof;  after  which  his  own  affidavit  is  admissible 
to  the  fact  of  its  loss.  Greenl.  Ev.,  sec.  349,  558,  and  the  numer- 
ous cases  there  cited.  It  is  not  easy  to  define  the  degree  of  dili- 
gence necessary  in  the  search.  Each  case  must  depend  on  its 
peculiar  circumstances.  The  question  whether  the  loss  of  the  in- 
strument is  sufficiently  proved  to  admit  the  secondary  evidence 
of  its  contents,  is  to  be  determined  by  the  court.  It  is  a  prelimi- 
nary inquiry,  addressed  to  the  legal  discretion  of  the  judge.  The 
only  matter  complained  of  here  is,  that  Mr  Montgomery,  who 
once  had  the  instrument  and  made  a  copy  of  it,  was  not  examined, 
being  absent  in  Philadelphia.  But  it  was  clearly  shown,  that  after 
Mr  Montgomery  had  the  paper,  it,  was  produced  at  the  arbitra- 
tion, and  left  on  the  table  after  the  adjournment,  and  after  Mr 
Montgomery  had  left  the  room  and  gone  home.  The  examination 
as  to  the  loss  of  the  paper  was  full  and  diligent.  From  the  whole 
evidence  it  was  very  clear  that  there  was  no  probable  presump- 
tion that  Mr  Montgomery  could  have  the  paper ;  on  the  contrary, 
I  think  it  was  clear  that  it  was  not  in  his  possession.  The  court 
are  of  opinion  there  was  no  error  in  admitting  the  secondary  evi- 
dence. The  secondary  evidence  was  full  and  satisfactory  that  the 
paper  lost  was  an  assignment  of  the  interest  of  the  four  persons 
who  were  payees  in  the  notes ;  that  the  consideration  of  the  notes 
was  for  their  interest  in  the  contract  in  the  New  York  and  Erie 
railroad.  The  sale  was  to  O'Conner,  and  M'Gonigle  was  his  bail 
on  the  notes.  It  further  appeared  that  Flinn  proposed  to  O'Con- 
ner to  buy  or  sell.  It  is  manifest  when  O'Conner  sold  to  Flinn 
he  procured  the  engagement  on  which  this  action  was  founded  to 
relieve  his  bail.  The  defendant's  counsel  below  contended  that  on 
the  deed  in  evidence  M'Gonigle  could  not  maintain  his  action  of 
covenant,  and  asked  the  court  to  instruct  the  jury  that  the  instru- 
ment upon  which  the  plaintiff  had  declared  gave  no  right  of  action. 
The  judge  very  properly  refused  to  give  the  instruction  requested, 
but  instructed  the  jury  that  the  covenant  on  the  part  of  Bernard 
Flinn  was  to  become  the  surety  of  Bernard  O'Conner  for  the  four 
notes  mentioned  in  the  deed,  and  thereby  exonerate  and  relieve 
Bernard  M'Gonigle  as  surety  in  these  notes  ;  and  if  the  jury  found 
that  Flinn  did  not  perform  his  engagement  according  to  his  un- 
dertaking, covenant  would  lie ;  and  this  is  alleged  to  be  error. 

When  a  bond  is  made  to  A,  to  pay  him  or  a  third  person  a  sum 
of  money  for  the  benefit  of  the  latter,  the  action  must  be  brought 
in  the  name  of  A.  1  Chit.  Plead.  4.  When  a  deed  is  made  inter 
partes,  (that  is,  between  A  of  the  first  part  and  B  of  the  second 
part),  C,  a  stranger,  cannot  sue  on  a  covenant  therein,  though 
made  for  his  benefit.  1  Chit.  A.  It  must  appear  that  the  covenant 
which  is  alleged  to  have  been  broken  was  made  for  the  benefit  of 
the  person  bringing  the  action.  4  Wend.  119.  Here  the  covenant 
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entered  into  by  Bernard  Flinn  was  to  indemnify,  save  and  keep 
harmless  Bernard  M'Gonigle  from  the  payment  of  certain  notes  in 
which  he  was  bail  for  Bernard  O'Conner.  The  consideration  of 
these  notes  was  their  interest  in  a  contract  on  the  New  York  and 
Erie  railroad.  The  railroad  contract  had  been  exclusively  pur- 
chased and  vested  in  Bernard  Flinn,  who  had  refused  to  perform 
his  engagement.  M'Gonigle  was  compelled  to  pay  the  notes. 
Fl inn's  covenant  was  broken,  and  there  was  no  error  in  the  in- 
structions given  by  the  District  Court  to  the  jury. 

Judgment  affirmed. 


Brien  against  Smith. 

A  mortgage  given  to  a  surety  to  indemnify  him  against  loss  will  pass  to  a  third 
person,  who  paid  the  money  for  the  surety  on  the  faith  of  an  agreement  that  the 
mortgage  should  be  assigned  to  him. 

ERROR  to  the  Common  Pleas  of  Adams  county. 

John  L.  Smith,  assignee  of  Alexander  Neill,  against  John  M'Pher- 
son  Brien.  This  was  a  scire  facias  sur  mortgage,  in  which  the 
defence  was  made  by  the  judgment  creditors  of  the  defendant. 

On  the  14th  November  1840,  John  M'P.  Brien,  the  defendant, 
gave  his  note,  with  James  A.  Buchanan  and  Alexander  Neill  as 
sureties,  to  the  Bank  of  Hagerstown  for  $7000,  payable  at  sixty 
days  after  date.  Brien  made  partial  payments  on  the  note ;  and 
on  the  21st  December  1842,  there  being  still  due  upon  it  $5028, 
he  executed  a  mortgage,  on  which  this  suit  was  brought,  to  Alex- 
ander Neill,  to  indemnify  him  as  surety.  In  the  following  May 
Brien  was  declared  insolvent  according  to  the  laws  of  Maryland; 
and  Neill,  being  the  only  responsible  party  to  the  note,  was  called 
on  to  make  provision  for  its  payment.  In  this  state  of  things, 
Neill  being  required  to  pay  the  money  due  on  the  note,  his  prin- 
cipal and  co-surety  both  being  irresponsible,  an  arrangement  was 
made  between  him  and  the  plaintiff  in  this  suit,  John  L.  Smith, 
by  which  Smith  was  to  furnish  the  money  to  pay  the  note  to  the 
bank  and  take  an  assignment  of  the  mortgage,  to  be  executed  by 
Neill.  In  pursuance  of  this  arrangement,  according  to  the  evi- 
dence in  the  case,  Smith  paid  the  amount  due  on  the  note  subject 
to  the  order  of  Neill,  who  applied  it  to  the  payment  of  the  note ; 
and  on  the  6th  of  June  following  executed  an  assignment  of  the 
mortgage  to  Smith,  who  claimed  to  recover  in  the  present  suit  a 
judgment  against  the  mortgaged  premises  for  $3058.58,  on  ac- 
count of  the  money  which  he  paid  for  the  use  and  relief  of  Neill. 
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The  defendant  contended  that,  by  the  payment  of  the  note  to 
the  bank,  the  mortgage  given  as  an  indemnity  to  Neill,  the  surety, 
was  extinguished  ;  that  Smith,  therefore,  acquired  no  right  by  the 
assignment  of  it,  and  consequently  could  not  recover  in  this  suit; 
and  especially  as  the  money  was  paid  on  the  23d  of  May,  and  the 
assignment  was  not  made  until  the  6th  of  June. 

The  court  below  (DURKEE,  President)  instructed  the  jury  thai 
the  plaintiff  had  a  clear  and  indubitable  right  to  recover. 

Cooper,  for  plaintiff  in  error,  contended  that  the  payment  of  the 
debt  by  Smith  to  the  bank,  on  the  23d  May,  extinguished  the 
mortgage,  and  there  was  nothing  afterwards,  on  the  6th  June,  to 
assign  to  the  plaintiff.  4  Rawle  252;  Story's  Eq.,  sec.  1013. 

Smyser  and  Reed,  contra.  Whether  the  mortgage  was  extin- 
guished by  the  payment  of  the  debt  depended  upon  the  agreement 
and  intention  of  the  parties.  6  Johns.  Chan.  395;  4  Whart.  410; 
8  Watts  148;  Pitman  on  Prin.  and  Surety,  (40  Law  Lib.  93).  Here 
the  assignment  was  made  in  pursuance  of  the  original  design  of 
the  parties,  and  was  the  consideration  for  the  payment  of  the 
money. 

PER  CURIAM. —  The  plaintiff,  Smith,  stands  in  the  place  of 
Neill,  the  mortgagee ;  and  why  shall  he  not  have  the  same  re- 
medy ?  Because,  says  the  defendant's  counsel,  the  condition  of 
the  mortgage  was  to  save  harmless  Neill,  and  not  Smith,  his  as- 
signee, who  paid  the  original  debt ;  and  it  consequently  has  not 
been  broken.  But  the  payment  of  the  debt  for  which  Neill  was 
surety  was  in  effect  his  payment,  and  not  the  payment  of  Smith, 
who  furnished  the  money  at  his  request,  and  on  the  security  of 
the  mortgage.  Had  Neill  received  this  money  in  the  first  instance, 
raised  as  it  was  on  the  security  of  the  mortgage,  and  paid  it  in 
extinction  of  the  original  debt  with  his  own  hand,  there  would  not 
be  a  doubt  that  the  contingency  had  happened  to  his  disadvan- 
tage, against  which  the  mortgage  was  a  security ;  and  it  hap- 
pened in  effect,  when  Smith  paid  it  with  the  consideration  of  the 
assignment.  The  money  which  constituted  that  consideration 
was  Neill's  money;  and  the  payment  was  his.  That  is  not  all; 
for  Neill  is  ultimately  bound  to  Smith  for  so  much  paid  to  his  use 
at  his  request:  and  in  every  aspect  the  plaintiff  is  entitled  to 
recover. 

Judgment  affirmed. 
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Devor  against  M'Clintock. 

• 

Upon  the  erection  of  a  new  county  out  of  part  of  an  old  one,  the  latter  may 
enforce  the  payment  of  taxes  due  before  the  separation  by  a  treasurer's  sale  ;  and 
upon  such  sale  being  made  and  a  purchase  by  the  county,  it  is  bound  to  pay  the 
taxes  which  accrue  subsequent  to  the  division ;  and  if  they  be  not  paid,  the  new 
county  may  collect  them  by  a  treasurer's  sale  of  the  land,  and  the  purchaser  will 
have  a  title  superior  to  one  made  by  the  commissioners  of  the  old  county. 

A  bond  given  to  the  treasurer  for  the  surplus  money  "  arising  from  the  sale  of 
a  tract  of  unseated  land  to  the  said  J.  M.,  situate  in  Rye  township,  in  the  count}' 
of  Perry,  containing  twenty  acres,"  is  sufficiently  descriptive  of  the  land. 

ERROR  to  the  Common  Pleas  of  Perry  county. 

John  M'Clintock  against  James  H.  Devor,  Esq.  This  was  an 
action  of  ejectment  for  twenty  acres  of  land,  in  which  each  party 
claimed  under  the  same  original  title. 

The  land  was  originally  in  Cumberland  county,  and  that  part 
of  it  which  was  erected  into  a  new  county,  called  Perry,  in  1820. 
Taxes  were  regularly  assessed  upon  it  in  Cumberland  county  from 
1796  to  1809,  and  in  1824  it  was  sold  for  their  payment  by  the 
treasurer  of  Cumberland  county,  and  the  commissioners  became 
the  purchasers.  In  1831  they  sold  the  land,  and  the  defendant 
became  the  owner  of  that  title. 

Taxes  were  also  assessed  upon  it  in  1823-4-5,  by  the  commis- 
sioners of  Perry  county,  and  their  treasurer  sold  it  for  their  pay- 
ment, in  1830,  to  John  M'Clintock,  the  plaintiff,  who  received  a 
deed  therefor,  and  gave  a  bond  for  the  surplus  purchase  money, 
which  thus  described  the  land  :  "  being  the  surplus  money  arising 
from  the  sale  of  a  tract  of  unseated  land  situate  in  Rye  township, 
in  the  county  of  Perry,  containing  twenty  acres." 

The  positions  taken  by  the  defendant  below  were :  that  the 
land  was  not  subject  to  assessment  and  sale  while  it  belonged  to 
the  county  of  Cumberland,  and  that  the  surplus  bond  should  not 
have  been  received  in  evidence,  because  it  was  not  sufficiently 
descriptive  of  the  land. 

HEPBURN,  President,  ruled  both  these  points  in  favour  of  the 
plaintiff,  for  whom  the  jury  rendered  a  verdict. 

Tod  and  Devor,  for  plaintiff  in  error,  on  the  first  point  referred 
to  the  Act  of  1820,  dividing  Cumberland  county,  Pamph.  Laws 
92,  sec.  5 ;  5  Watts  #  Serg.  540,  426 ;  4  Serf.  4"  Rawle  355 ;  6 
Watts  4-  Serg.  475;  3  Watts  $  Serg.  328;  6  Watts  $  Serg.  520. 
As  to  the  bond  not  being  sufficiently  descriptive,  7  Watts  474. 

Watts,  for  defendant  in  error,  cited  6  Watts  fy  Serg.  520;  13  Serg. 
$  Rawle  360;  1  Watts  $  Serg.  166. 
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The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  The  land  in  dispute  was  sold  by  the  treasurer 
of  Perry  county,  for  taxes  assessed  on  it  after  the  organization  of 
that  county ;  and  prima  facie  the  plaintiff,  who  became  the  pur- 
chaser, therefore  has  a  title.  Against  it  the  defendant  sets  up  a 
previous  sale  by  the  treasurer  of  Cumberland  to  the  commission- 
ers of  that  county,  who  had  bid  the  land  off  under  the  fifth  section 
of  the  Act  of  1815 ;  and  a  conveyance  from  those  commissioners  to 
the  defendant's  vendor,  a  short  time  subsequent  to  the  conveyance 
by  the  treasurer  of  Perry  to  the  plaintiff.  Thus,  it  is  seen,  the 
sale  to  the  plaintiff  was  for  taxes  assessed  by  Perry  while  the 
land  was  the  property  of  Cumberland ;  and  why  shall  it  not  pre- 
vail against  Cumberland  or  its  vendee?  It  is  not  disputed  that  it 
would  have  prevailed  had  Cumberland  conveyed  before  the  taxes 
were  assessed ;  but  what  matters  it  whether  the  land,  at  the  time 
of  assignment,  was  the  property  of  a  county  or  of  an  individual? 
A  county  is  not  even  a  quasi  sovereign  in  matters  beyond  its  con- 
fines ;  and  when  it  owns  land,  as  it  may,  within  another  jurisdic- 
tion, it  is  bound  to  pay  the  charges  on  it,  like  any  other  corpora- 
tion. What,  then,  was  to  be  done?  Cumberland  was  bound  to 
pay  the  taxes  due  on  its  land  to  Perry ;  and  having  done  so,  it 
would  have  been  at  liberty  to  charge  the  land  with  the  amount, 
in  addition  to  the  taxes  due  to  itself.  But  it  is  said  the  words 
of  the  statute  authorize  the  commissioners  to  charge  lands  bid  off 
by  them  for  the  county  with  no  other  taxes  than  those  assessed 
by  themselves.  It  is  certain  that  the  present  case  has  not  been 
provided  for  by  the  letter  of  the  enactment,  but  it  is  decisively 
within  the  spirit  and  meaning  of  it.  In  point  of  reason,  it  is  indif- 
ferent which  county  has  assessed  the  tax,  as  the  land  must  bear 
its  burthen  somewhere;  and  by  charging  it  in  Cumberland,  it 
would  have  been  discharged  of  just  so  much  in  Perry.  A  dis- 
bursement by  Cumberland  in  ease  of  the  land  in  Perry  would  not 
have  been  officious,  but  a  payment  on  compulsion,  which  is  equiva- 
lent to  previous  request ;  for  it  was  absolutely  necessary  to  the 
preservation  of  Cumberland's  title  that  it  should  discharge  the 
taxes  owing  to  Perry;  and  justice  would  have  required  the  land 
to  be  charged  with  so  much  as  taxes  due  to  Cumberland.  We  have 
determined  that  a  county  may  sell  for  taxes  after  the  land  has  passed 
from  its  jurisdiction;  and  as  it  may  sell,  so  may  it  buy.  But  it  would 
be  of  little  use  to  buy,  by  paying  out  of  its  treasury  more  than  could 
be  brought  into  it  on  a  resale.  Cumberland,  therefore,  was  bound 
to  pay  the  taxes  assessed  on  its  land  by  Perry ;  and  having  failed 
to  do  so,  its  title  passed  by  the  sale  to  the  plaintiff. 

The  objection  that  the  bond  is  not  sufficiently  descriptive 
of  the  land  is  unfounded.  The  condition  is  to  pay  the  surplus 
money  "  arising  from  the  sale  of  a  tract  of  unseated  land  to 
the  said  John  M'Clintock,  situate  in  Rye  township,  in  the 
county  of  Perry,  containing  twenty  acres."  This  description  is 
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conveniently  certain,  and  policy  requires  that  no  more  should  be 
exacted.  The  bond  which  was  held  insufficient  in  Bartholemew  v. 
Leech,  (7  Watts  472,)  had  nothing  in  it  which  could  be  referred 
even  remotely  to  the  land  for  purposes  either  of  notice  or  of  lien ; 
here  it  can  be  traced  to  the  land  with  certainty,  which  is  all  that 
would  be  necessary  to  put  a  purchaser  on  inquiry. 

Judgment  affirmed. 


Creigh  against  Shatto. 


In  an  action  of  ejectment  by  a  vendor  against  a  vendee,  to  compel  the  payment 
of  the  purchase  money,  it  is  essential  to  the  plaintiff's  right  to  recover  that  he 
show  a  good  title  to  the  land  vested  in  himself. 

A  sheriff's  sale  of  land  as  the  property  of  a  vendee  who  has  not  paid  the  whole 
amount  of  his  purchase  money  or  received  a  deed  of  conveyance,  will  not  devest 
the  lien  of  a  judgment  against  the  vendor. 

ERROR  to  the  Common  Pleas  of  Perry  county. 

This  was  an  action  of  ejectment  by  Solomon  Shatto  against 
John  D.  Creigh,  to  compel  the  payment  of  a  balance  of  purchase 
money  by  the  defendant,  who  purchased  the  land  from  the  plaintiff. 

The  plaintiff  gave  in  evidence  the  articles  of  agreement  between 
the  parties  and  settlement,  by  which  the  defendant  agreed  to  pay 
a  judgment  which  was  against  the  plaintiff,  and  a  lien  on  the  land 
amounting  to  $185,  but  which  he  did  not  pay,  and  it  was  col- 
lected from  the  plaintiff  by  execution.  The  plaintiff  brought  into 
court  a  deed  of  conveyance  for  the  land,  which  he  filed,  and 
claimed  to  recover  a  verdict  for  the  land  to  be  released  upon  the 
payment  of  the  $185.  The  land  had  been  sold  by  the  sheriff  as 
the  property  of  John  D.  Creigh,  and  purchased  by  S.  Alexander, 
who  contended  that  the  plaintiff  was  not  entitled  to  recover :  first, 
because  he  had  not  proved  that  he  had  a  perfect  title  to  the  land ; 
and  second,  because  the  lien  of  the  judgment,  the  payment  of 
which  was  sought  to  be  enforced,  was  devested  by  the  sheriff's 
sale. 

The  court  below  ruled  both  these  points  against  the  defendant, 
and  the  jury  rendered  a  verdict  for  the  plaintiff  to  be  released 
upon  the  payment  of  $185. 

Todd  and  Reed,  for  plaintiff  in  error,  cited  14  Serg.  4*  Rawle 
257. 

Watts,  contra,  cited  8  Serg.  $  Rawle  425,  440 ;  8  Watts  422 
2  Watts  478. 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  —  This  is  a  proceeding  in  the  nature  of  a  bill  in  chan- 
cery to  compel  the  payment  of  purchase  money.  The  plaintiff 
proceeds  by  ejectment  on  his  legal  title,  the  defendant  defends  on 
his  equitable  title,  as  by  bill  for  an  injunction.  In  all  cases  of  a 
similar  kind,  in  analogy  to  the  rule  in  chancery,  we  deem  it  suf- 
ficient to  entitle  the  vendor  to  a  decree  that  the  title  be  good  at 
the  trial,  without  regard  to  its  condition  when  suit  is  commenced. 
In  this  way  justice  is  done  to  both  parties,  without  the  delay  and 
vexation  arising  from  turning  the  parties  round  to  a  new  suit,  the 
court  taking  care  to  order  the  party  in  default  to  pay  the  costs. 
In  chancery,  before  decree  the  title  is  referred  to  a  master ;  and 
if,  on  coming  in  of  his  report,  the  title  be  found  to  be  incurably 
defective,  it  is  an  answer  to  the  bill ;  for  it  is  a  settled  and  inva- 
riable rule,  that  a  purchaser  shall  not  be  compelled  to  accept  a 
doubtful  title,  nor  inequitable  terms;  nor  will  a  court  of  equity 
compel  a  person  to  take  an  estate  which  it  cannot  warrant  to  him. 
No  title  having  been  shown  in  the  vendor,  none  produced  or  ten- 
dered on  the  trial,  the  court  was  asked  to  instruct  the  jury  that 
the  plaintiff  could  not  recover;  but  this  instruction  they  refused, 
because  the  plaintiff  had  deposited  his  deed  for  the  land,  to  be  de- 
livered in  payment  of  the  purchase  money:  they  supposed  it  was 
all  the  purchaser  had  a  right,  under  the  circumstances,  to  demand. 
There  is  nothing  that  I  can  conceive  peculiar  in  this  case,  to  make 
it  an  exception.  It  is  the  ordinary  case  of  an  agreement  to  con- 
vey by  a  good  and  sufficient  deed,  at  a  certain  fixed  time,  for  a 
given  sum  of  money.  The  vendee  took  possession  of  the  tract, 
but  there  is  nothing  appearing  by  which  he  waives  his  undoubted 
right  to  a  good  title.  Indeed,  so  far  as  appears,  the  default  is  in 
the  vendor,  who  was  not  in  a  condition  to  perform  his  part  of  the 
agreement  at  the  time  fixed,  on  account  of  incumbrances  existing 
on  the  land.  There  is,  therefore,  nothing  in  the  way  of  the  pur- 
chaser to  prevent  him  from  insisting  upon  a  strict  performance 
of  the  contract.  It  must  be  observed  that  the  question  is  not 
whether  the  plaintiff  is  bound  to  tender  a  deed  before  suit  brought, 
but  whether,  before  the  decree,  the  vendee  is  entitled  to  receive 
from  the  vendor  an  indefeasible  title,  clear  of  all  incumbrances. 
Now,  that  he  is  entitled  to  such  a  title  cannot  be  doubted:  and 
how  can  the  Court  assure  him  a  title  unless  the  title  deeds  are 
produced  for  inspection  ?  By  this  means  only  can  they  tell  whe- 
ther the  title  be  good  or  bad.  It  may  be  that  the  vendor's  title 
is  unexceptionable,  but  the  mistake  is  in  supposing  that  the  deed 
from  Shatto  to  Creigh  was  all  that  was  required,  whereas  the 
vendee  had  a  right  to  inspect  the  title  to  Shatto.  The  deed  from 
him  would  be  of  little  service  if  it  should  turn  out  that  he  had  no 
title.  It  would  be  an  extraordinary  proceeding,  as  is  said  by  Mr 
Sugden,  in  his  Treatise  on  Vendors  230,  for  a  Court  of  Equity  to 
compel  a  purchaser  to  take  an  estate  which  it  cannot  warrant  to 
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him.  It  hath,  therefore,  become  a  settled  rule,  that  a  purchaser 
shall  not  be  compelled  to  accept  a  doubtful  title ;  nor  will  he  be 
forced  to  take  an  equitable  title :  nor  will  a  case  be  directed  to 
the  judges  as  to  the  title,  unless  the  purchaser  be  willing  that  it 
should;  and  even  if  a  case  should  be  directed,  and  the  judges 
were  to  certify  in  favour  of  the  title,  yet  a  specific  performance 
would  not  be  decreed  unless  the  court  itself  were  satisfied  of  the 
equitable  as  well  as  the  legal  title  of  the  vendor.  And  so  careful 
is  a  Court  of  Chancery  to  assure  the  title  of  the  vendee,  that 
although  the  judges  certify  in  favour  of  the  title,  and  there  is  no 
equitable  objection  to  it,  yet  if  the  point  of  law  is  very  doubtful, 
the  purchaser  may  require  another  case  to  be  directed,  which,  it 
seems,  will  not  be  sent  back  to  the  same  court.  It  is,  however, 
proper  to  say  that  the  purchaser  must  show  in  what  particular 
the  title  is  defective.  And  the  justice  of  these  rules  is  apparent ; 
for  it  may  be,  if  the  judgment  be  affirmed,  the  defendant  may  be 
compelled  to  pay  for  land  for  which  he  gets  no  title  whatever,  in 
direct  contravention  of  the  contract.  The  plaintiff  having  depo- 
sited his  deed  with  the  prothonotary,  to  be  delivered  on  payment 
of  the  balance  of  the  purchase  money,  the  jury,  under  the  direc- 
tion of  the  court,  gave  a  verdict  for  the  plaintiff  to  be  released  on 
payment  of  $170.15  debt,  with  six  cents  damages  and  six  cents 
costs,  by  the  1st  April  1845,  with  interest  from  the  date  of  the 
verdict.  On  this  verdict  a  judgment  is  rendered,  the  effect  of 
which  is  to  vest  an  absolute  title  to  the  land  in  the  plaintiff,  pro- 
vided the  defendant  fails  to  pay  the  amount  of  the  verdict  within 
the  stipulated  period.  Time  is  the  essence  of  the  verdict  and 
judgment,  and  becomes  a  material  part.  Care,  however,  should 
be  taken  to  prevent  oppression,  and  against  this  the  Court  will 
studiously  guard.  But  how  will  it  be  in  case  a  writ  of  error  is 
taken  within  the  period  fixed  for  the  payment,  and  the  time  ex- 
pires before  it  is  disposed  of  by  the  Supreme  Court,  and  the  judg- 
ment should,  unexpectedly  to  the  defendant,  be  affirmed?  Will 
the  defendant  be  estopped  from  avoiding  the  forfeiture  by  pay- 
ment of  the  money  due  1  It  is  proper  to  say  that  in  such  case  the 
court  can  prevent  injustice  by  giving  further  time  for  payment. 
As  this  is  a  case  in  equity,  we  can  so  modify  the  decree  as  to  pre- 
vent the  injustice  which  would  arise  from  an  absolute  affirmance 
of  the  judgment.  As  where,  for  example,  the  amount  remaining 
unpaid  is  inconsiderable  in  comparison  with  the  value  of  the  land. 
With  the  exception  already  noted,  we  see  nothing  wrong  in  the 
direction  of  the  court.  The  case  comes  directly  within  the  prin- 
ciple of  Auwcrter  v.  Mathiot,  (9  Serg.  4*  Rawle  397,)  where  it  is 
ruled  that  the  judgment  creditors  of  a  vendee  of  land  who  has 
paid  part  of  the  purchase  money,  and  has  possession  of  the  land, 
but  has  received  no  deed,  are  entitled  to  the  proceeds  of  the  sale 
of  his  title  under  an  execution,  in  preference  to  the  vendor.  The 
property  was  sold  on  a  judgment  against  the  purchaser,  and  as 
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he  had  but  an  equitable  title,  that  only  passed  to  the  sheriff's 
vendee.  The  case  of  Auwerter  v.  Mathiot  decides  that  the  credit- 
ors of  the  purchaser  alone  are  entitled  to  the  proceeds.  From 
this  it  follows  that,  as  the  prior  judgment  creditor  could  claim 
none  of  the  money  arising  from  the  sheriff's  sale,  his  lien  is  not 
discharged.  The  prior  judgment  creditor  is  only  entitled  to  par- 
ticipate in  the  proceeds  when  the  whole  interest  is  sold,  and  passes 
to  the  sheriff's  vendee. 

Judgment  reversed,  and  a  venire  de  now  awarded. 


Stoner  against 'Stroman. 

A  scire  facias  will  not  lie  against  the  personal  representative  of  a  deceased  de- 
fendant in  a  joint  judgment,  although  it  may  be  suggested  in  the  writ  that  a  sur- 
viving defendant  in  the  same  judgment  is  utterly  insolvent. 

ERROR  to  the  Common  Pleas  of  York  county. 

The  Commonwealth  of  Pennsylvania  for  the  use  of  the  adminis- 
trator of  Christian  Stoner,  deceased,  against  Peter  Ahl,  adminis- 
trator of  John  Stroman,  deceased.  This  was  a  scire  facias  upon  a 
judgment,  and  the  question  presented  was  raised  by  a  general 
demurrer  to  the  writ,  which  was  as  follows  : 

York  County,  ss.  —  The  Commonwealth  of  Pennsylvania  to  the 
sheriff  of  York  county,  greeting  : 

Whereas,  the  Commonwealth  of  Pennsylvania,  heretofore,  to 
wit,  in  August  Term,  in  the  year  1824,  in  our  Court  of  Common 
Pleas  of  said  county,  and  by  the  judgment  of  the  same  court,  re- 
covered against  Martin  Gardner,  David  Gardner,  George  Span- 
gler  and  John  Stroman,  a  certain  debt  of  $7000,  and  also  the  sum 
of  $13.09  for  said  Commonwealth's  damages,  which  said  Common- 
wealth had  sustained,  as  well  by  reason  of  the  detention  of  said 
debt,  as  well  as  for  costs  and  charges  by  said  Commonwealth  in 
the  suit  in  that  behalf  expended,  whereof  said  Martin  Gardner, 
David  Gardner,  George  Spangler  and  John  Stroman  were  con- 
victed, as  by  the  record  and  proceedings  thereof  remaining  in  the 
same  court  may  appear ;  which  said  judgment  so  recovered  against 
said  Martin  Gardner,  David  Gardner,  George  Spangler  and  John 
Stroman,  as  aforesaid,  was  had  and  obtained  upon  a  certain 
writing  obligatory,  bearing  date  the  25th  day  of  March,  in  the 
year  1818,  and  sealed  with  the  seals  of  said  Martin  Gardner, 
David  Gardner,  George  Spangler  and  John  Stroman,  whereby 
they  became  held  and  bound  unto  said  Commonwealth  in  said 
sum  of  $7000,  to  be  paid  to  said  Commonwealth  when  they  should 
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be  thereunto  afterwards  requested,  with  and  under  a  certain  con- 
dition to  said  writing  obligatory  subscribed,  whereby  it  was  de- 
clared that  if  said  Martin  Gardner  and  David  Gardner,  the  admi- 
nistrators of  all  and  singular  the  goods,  chattels  and  credits  of 
Martin  Gardner,  the  elder,  late  of  Hellam  township,  deceased, 
should  make  or  cause  to  be  made  a  true  and  perfect  inventory  of 
all  and  singular  the  goods,  chattels  and  credits  of  the  said  de- 
ceased, which  had  or  should  come  to  the  hands,  possession  or 
knowledge  of  them,  the  said  Martin  Gardner  and  David  Gardner, 
or  into  the  hands  and  possession  of  any  other  person  or  persons 
for  them,  and  the  same  so  made  did  exhibit  or  caused  to  be  exhi- 
bited into  the  Register's  office,  in  the  county  of  York,  at  or  before 
the  25th  day  of  April  then  next  ensuing ;  and  the  same  goods, 
chattels  and  credits,  and  all  other  the  goods,  chattels  and  credits 
of  the  said  deceased,  at  the  time  of  his  death,  which  at  any  time 
after  should  come  to  the  hands  or  possession  of  the  said  Martin 
Gardner  and  David  Gardner,  or  into  the  hands  and  possession  of 
any  person  or  persons  for  them,  did  well  and  truly  administer 
according  to  law :  and  further  did  make  or  cause  to  be  made  a 
true  and  just  account  of  their  said  administration  at  or  before  the 
25th  day  of  March,  in  the  year  1819,  and  all  the  rest  and  residue 
of  said  goods,  chattels  and  credits,  which  shall  be  found  remaining 
upon  said  administration  account,  the  same  being  first  examined 
and  allowed  of  by  the  Orphans'  Court  of  the  county  of  York, 
should  deliver  and  pay  unto  such  person  or  persons  respectively 
as  said  Orphans'  Court  by  their  decree  and  sentence,  pursuant  to 
the  true  intent  and  meaning  of  the  law  now  in  force  in  this  Com- 
monwealth should  limit  and  appoint :  and  if  it  should  thereafter 
appear  that  any  last  will  and  testament  was  made  by  said  de- 
ceased, and  the  executor  or  executors  therein  named,  did  exhibit 
the  same  into  said  Register's  office,  making  request  to  have  allow- 
ed and  approved  accordingly,  if  the  said  Martin  Gardner  and 
David  Gardner,  being  thereunto  required,  did  surrender  and  de- 
liver the  said  letters  of  administration,  approbation  of  such  last 
will  and  testament  being  first  had  and  made  in  said  Register's 
office,  then  the  said  obligation  was  to  be  void  and  of  none  effect, 
or  else  to  be  and  remain  in  full  force  and  virtue.  And  whereas 
said  Commonwealth  of  Pennsylvania  for  the  use  of  Henry  Stoner 
and  Daniel  Dietz,  administrators  of  Christian  Stoner,  deceased, 
hath  suggested  a  certain  breach  in  the  said  condition  of  the  said 
writing  obligatory,  to  wit,  that  said  Martin  Gardner  and  David 
Gardner,  administrators  as  aforesaid  of  said  Martin  Gardner,  the 
elder,  deceased,  did  not  well  and  truly  administer  according  to  law 
the  said  goods,  chattels  and  credits  of  said  Martin  Gardner,  the  elder, 
deceased,  at  the  time  of  his  death,  which  came  to  the  hands  and 
possession  of  them  the  said  Martin  Gardner  and  David  Gardner, 
administrators  as  aforesaid  of  said  Martin  Gardner,  the  elder,  de- 
ceased, in  this,  that  said  Henry  Stoner  and  Daniel  Dietz,  admi- 
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nistrators  as  aforesaid,  in  the  term  of  November,  in  the  year  1841, 
in  our  said  Court  of  Common  Pleas  of  York  county,  and  by  the 
judgment  of  said  court,  recovered  against  said  David  Gardner, 
\vho  survived  said  Martin  Gardner,  administrator  of  said  Martin 
Gardner,  the  elder,  deceased,  for  the  proper  debt  of  said  Martin 
Gardner,  the  elder,  deceased,  as  well  a  certain  debt  of  $749.21  as 
also  $44.17^,  which  in  and  by  the  same  court  were  then  and  there 
adjudged  to  said  Henry  Stoner  and  Daniel  Dietz,  administrators 
of  said  Christian  Stoner,  deceased,  as  aforesaid,  for  the  damages 
sustained  by  the  detention  of  said  debt,  as  for  their  costs  and 
charges,  by  them  in  their  suit  in  that  behalf  expended,  whereof 
said  David  Gardner,  surviving  administrator  of  said  Martin  Gard- 
ner, the  elder,  deceased,  was  convicted,  as  by  the  record  and  pro- 
ceedings thereof  remaining  in  the  same  court  may  appear,  which 
said  judgment  and  record  remain  in  full  force  and  effect :  and 
thereupon  afterwards,  that  is  to  say,  in  the  Term  of  January  1842, 
it  was  considered,  in  and  by  the  same  court,  that  said  Henry 
Stoner  and  Daniel  Dietz,  administrators  of  said  Christian  Stoner, 
deceased,  should  have  execution  against  said  David  Gardner,  sur- 
viving administrator  of  said  Martin  Gardner,  the  elder,  deceased, 
to  be  levied  of  the  goods  and  chattels  which  were  of  said  Martin 
Gardner,  the  elder,  deceased,  at  the  time  of  his  death,  in  the  hands 
of  said  David  Gardner,  surviving  administrator  of  said  Martin 
Gardner,  the  elder,  deceased,  to  be  administered,  as  by  the  record 
and  proceedings  thereof  remaining  in  the  same  court  more  fully 
appears;  and  said  Commonwealth  for  the  use  aforesaid,  in  fact 
says,  that  at  the  time  of  the  award  of  said  execution  as  aforesaid, 
to  wit,  on  the  ISth  day  of  December,  in  the  year  1841,  at  York 
county  aforesaid,  divers  goods  and  chattels,  which  were  of  said 
Martin  Gardner,  the  elder,  deceased,  at  the  time  of  his  death,  of 
great  value,  to  wit,  of  the  value  of  the  debt  and  damages  last 
aforesaid,  had  come  to  the  hands  of  said  David  Gardner,  adminis- 
trator as  aforesaid,  to  be  administered,  and  which  said  goods  and 
chattels,  said  David  Gardner,  administrator  as  aforesaid,  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  at  York  county 
aforesaid,  eloigned,  wasted  and  converted  to  his  own  use:  and 
said  Commonwealth,  for  the  use  aforesaid,  further  says  that  said 
David  Gardner  and  said  John  Stroman  survived  said  Martin  Gard- 
ner and  said  George  Spangler,  they,  the  said  Martin  Gardner  and 
George  Spangler,  having  died  since  the  date  of  said  writing  obli- 
gatory, and  said  John  Stroman  has  died  since  the  death  of  said 
Martin  Gardner  and  George  Spangler,  and  said  David  Gardner 
survives  said  John  Stroman,  and  is  insolvent ;  and  that  said  suit 
to  August  Term  1824,  was  not  prosecuted  by  nor  at  the  instance 
of  said  Christian  Stoner,  nor  his  administrators,  but  by  another 
creditor.  And  by  said  breach  of  the  aforesaid  condition  of  said 
writing  obligatory,  said  Commonwealth  for  the  use  aforesaid,  says 
that  said  Henry  Stoner  and  Daniel  Dietz,  administrators  as  afore- 
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said  of  said  Christian  Stoner,  deceased,  have  been  aggrieved  and 
sustained  damage,  to  wit,  the  sum  of  $7000,  and  for  the  same  said 
CommonweaJth  for  the  use  aforesaid,  hath  besought  us  to  provide 
a  proper  remedy  ;  and  \ve  being  willing  that  what  is  just  in  this 
behalf  should  be  done,  according  to  the  form  of  the  Act  in  such 
case  made  and  provided,  do  command  you  that  by  honest  and 
lawful  men  of  your  bailiwick,  you  summon  Peter  Ah!,  administra- 
tor of  said  John  Stroman,  deceased,  to  appear  before  our  Judges 
at  York,  at  our  Court  of  Common  Pleas,  to  be  held  on  the  first 
Monday  of  April  next,  to  show  cause  why  execution  should  not 
issue  on  said  first  mentioned  judgment,  so  obtained  as  aforesaid  in 
August  Term,  in  the  year  1824,  to  be  levied  of  the  goods  and 
chattels  of  said  John  Stroman,  deceased,  in  the  hands  of  him  the 
said  Peter  Ahl,  administrator  as  aforesaid,  to  be  administered,  for 
the  damages  to  be  assessed  by  reason  of  the  said  breach  of  said 
writing  obligatory,  if  it  shall  seem  expedient  to  said  Peter  Ahl, 
administrator  as  aforesaid,  so  to  do.  and  further  to  do  and  receive 
what  our  said  court  shall  then  and  there  consider  of  him  in  this 
behalf.  And  have  you  then  and  there  this  writ.  Witness,  the 
Honourable  DANIEL  DURKEE,  at  York,  the  6th  day  of  January 
1845. 

The  court  below,  (DURKEE,  President),  rendered  a  judgment  on 
the  demurrer  for  the  defendant. 

Hambly,  for  plaintiff  in  error,  in  support  of  the  writ,  cited  1 
Binn.  123 ;  7  Serg.  $  Rawle  354 ;  6  Serg.  <$>  Rawle  266. 

Fisher  and  Mayer,  contra,  cited  6  Serg.  fy  Rawle  266 ;  8  Serg. 
4-  Rawle  457  ;  16  Serg.  $  Rawle  416 ;  4  Watts  325 ;  2  Watts  110; 

1  Watts  437;  8  Watts  159. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  It  cannot  be  questioned  that  the  judgment  ob- 
tained against  the  obligors  in  an  action  brought  against  them 
jointly  on  the  bond  in  1824,  as  recited  in  the  scire  facias  sued  out 
in  this  case  against  the  personal  representatives  of  John  Stroman, 
a  surety  in  the  bond,  who  has  died  since  the  judgment,  leaving 
David  Gardner  only,  one  of  the  principals  named  in  the  bond, 
surviving,  and  who  still  survives,  merged  the  bond  so  that  no  sub- 
sequent action  against  the  obligors,  either  jointly  or  severally, 
could  be  maintained  thereon,  and  judgment  had  against  them  in 
it.  Higgens'  case,  (6  Co.  44) ;  Putt  v.  Raivstern,  (Pollex.  641) ; 
Cro.  Jac.  73 ;  Brown  v.  Wootton ;  quia  transit  in  rem  judicatam ; 

2  Ventris  348.     This  being  the  case,  it  is  therefore  clear  that  a 
person  for  whose  benefit  the  bond  may  have  been  originally  taken, 
must  be  confined  to  the  judgment,  and  proceed  by  wr't  of  scire 
facias  upon  it  for  redress,  if  he  has  been  injured  by  the  conduct 
or  neglect  of  the  principal  or  principals  in  the  bond.     This,  in- 
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deed,  would  seem  to  be  the  course  which  is  directed  to  be  pursued 
in  suing  and  proceeding  afterwards  upon  administrators'  bonds 
by  the  fifteenth  section  of  the  Act  of  the  27th  of  March  1713, 
entitled  "  An  Act  for  establishing  Orphans'  Courts,"  1  Smith  L. 
81.  And  hence  it  is,  if  there  be  a  judgment  against  two,  and  one 
die,  a  scire facias  lies  against  the  other  alone,  reciting  the  death; 
and  he  cannot  plead  that  the  heir  of  him  that  is  dead  has  assets 
by  descent,  and  demand  judgment  if  he  ought  to  be  charged  alone; 
for,  at  common  law,  the  charge  upon  the  judgment  being  personal 
survived ;  and  the  statute  of  Westm.  2.  13  Ed.  I.  c.  45,  that 
gives  the  elegit,  does  not  take  away  the  remedy  of  the  plaintiff 
at  the  common  law,  and  therefore  the  party  may  take  out  his 
execution  which  way  he  pleases,  for  the  words  of  the  statute  are 
sit  in  electione.  But  if  he  should,  after  the  allowance  of  this  writ 
and  revival  of  the  judgment,  take  out  an  elegit  to  charge  the  land, 
the  party  may  have  remedy  by  suggestion,  or  audita  querela.  5 
Bac.  Abr.  Tit.  "  Obligations,"  p.  165  (Wilson's  a?.),  and  the  cases 
there  cited.  Also  Sergeant  Williams'  note  (4)  in  Underhill  \.  De- 
vereux,  (2  Saund.  72,  h.  72,  i.)  In  this  same  note,  page  72,  n, 
Sergeant  Williams  lays  it  down,  that  where  there  are  several  de- 
fendants, and  one  of  them  dies  before  execution,  since  the  charge 
upon  the  judgment  survives  as  to  the  personalty,  though  not  to 
the  realty,  as  we  have  already  shown,  the  plaintiff  may  have  a 
scire  facias  framed  upon  the  special  matter,  namely,  against  the 
survivor,  to  show  cause  why  the  plaintiff  should  not  have  execu- 
tion against  him  of  his  goods  and  chattels,  and  of  the  moiety  of 
his  lands ;  and  against  the  heir  and  terre-tenants  of  the  deceased, 
to  show  why  the  plaintiff  should  not  have  execution  of  a  moiety 
of  the  lands  of  the  deceased,  without  mentioning  any  goods ;  for 
which  he  cites  Chief  Justice  HOLT,  in  Paxton  v.  Hall,  (Garth. 
107.)  In  which  case  it  was  held  by  the  court  that  the  scire  facias 
ought  to  be  joint  against  the  survivor  and  the  heir  and  terre- 
lenants  of  the  deceased  defendant,  when  the  plaintiff  intended  to 
charge  the  land,  and  would  not  lie  against  the  heir  and  terre- 
tenants  alone  of  the  deceased  defendant.  And  according  to  the 
doctrine  laid  down  above,  it  was  held  by  this  Court,  in  The  Com- 
monwealth for  the  use  of  Bellas  v.  Miller's  Administrators,  that  a 
scire  facias  to  revive  a  judgment  against  the  administrator  of  a 
joint  defendant  therein,  who  died  first,  could  not  be  supported ; 
for,  as  it  was  said  by  the  Court,  it  is  clear  law  that  a  plaintiff 
who  has  recovered  against  a  number  can  have  execution  only 
against  the  survivors,  the  goods  of  those  who  have  died  being 
discharged.  And  in  The  Commonwealth  for  the  use  of  Huston  v. 
Mateer,  (16  Serg.  fy  Rawle  416,)  where  a  judgment  had  been 
obtained  upon  an  administration  bond  against  three  jointly,  one 
of  whom  died  after  judgment,  it  was  ruled  that,  as  the  judgment 
bound  their  real  estate,  a  scire  facias  would  lie  against  the  sur- 
vivors and  the  executors  of  the  deceased;  not,  however,  to  charge 
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the  personal  estate  of  the  deceased,  but  the  real  estate  merely,  in 
regard  to  which  the  terre-tenants  might  come  in  and  defend,  as 
it  was  said  ;  but  now,  since  the  passage  of  the  Act  of  the  24th  of 
February  1834,  requiring  the  widow,  heirs  or  devisees,  and  the 
guardians  of  such  as  are  minors,  to  be  made  parties,  where  the 
plaintiff'  intends  to  charge  the  real  estate  of  a  deceased,  it  may 
perhaps  be  indispensably  necessary  to  make  them  parties  to  the 
scire  facias,  according  to  the  34th  section  of  the  Act. 

But  the  object  of  the  proceeding  in  the  present  case  is  to  charge 
the  personal  estate  of  the  deceased  defendant  in  the  judgment,  if 
not  the  real  estate  also,  without  any  regard  to  the  survivor  in  the 
judgment ;  and  with  this  view  the  scire  facias  has  been  sued  out 
against  the  administrator,  the  personal  representative  of  John 
Stroman,  the  deceased,  alone,  alleging  as  a  reason  for  looking  to 
his  estate  generally  for  the  recovery  of  the  debt  demanded,  that 
David  Gardner,  the  only  survivor  in  the  judgment,  is  insolvent. 
But  it  appears,  also,  from  the  plaintiff's  own  showing  in  the  scire 
facias,  that  the  deceased  John  Stroman  was  a  surety  merely  in 
the  bond  upon  which  the  judgment  was  obtained,  and  that  the 
judgment  was  obtained  in  an  action  brought  on  it  against  him 
and  the  obligors  therein  named  jointly.  And  it  also  further  ap- 
pears by  the  plaintiff's  showing  in  the  scire  facias,  that  the  judg- 
ment upon  which  the  scire  facias  is  founded  was  not  obtained  in 
a  suit  brought  by  him  on  the  bond,  for  or  on  account  of  any  ne- 
glect or  refusal  on  the  part  of  the  principals  therein,  being  the 
administrators  of  Martin  Gardner  the  elder,  deceased,  to  pay  the 
debt  demanded  in  this  suit,  but  instituted  by  another  person, 
claiming  to  be  a  creditor  of  the  said  Martin  Gardner  the  elder. 
The  circumstance  that  the  original  suit  was  brought  by  a  third 
person  for  his  exclusive  benefit,  without  any  advice  or  direction 
on  the  part  of  the  present  plaintiff,  was  introduced  into  the  scire 
facias,  I  presume,  for  the  purpose  of  showing  that  he  ought  not 
to  be  bound  by  the  judgment  as  a  joint  judgment  against  the 
obligors  in  the  bond,  but  have  the  right,  if  more  advantageous  to 
him,  of  considering  it  as  a  judgment  against  each  severally.  It 
has,  at  least,  been  made  the  ground  of  an  argument  to  this  effect. 
To  admit  and  sanction  such  position,  however,  would  be  to  over- 
turn the  settled  rule  of  law  in  that  behalf,  which  allows  the  party 
who  has  a  right  to  sue  upon  such  bond,  executed  by  several  per- 
sons binding  themselves  jointly  and  severally,  either  to  sue  them 
jointly  or  severally  at  his  election:  but  having  made  his  election 
by  suing  them  jointly  in  one  and  the  same  writ,  and  having  ob- 
tained a  joint  judgment  against  all,  he  is  thereby  concluded,  and 
cannot  afterwards  proceed  against  them  severally.  The  charac- 
ter of  the  judgment  being  thus  fixed,  becomes  irrevocable,  unless 
it  can  be  reversed  for  error.  And  it  must  of  necessity  belong  to 
the  person  who  first  sues  upon  the  bond,  that  has  a  right  to  do 
so,  to  elect  and  determine  whether  the  obligors  shall  be  sued 
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jointly  or  severally ;  for  it  may  be  that  he  is  the  only  person  in 
being  at  the  time  who  has  a  right  to  sue ;  or  if  there  be  others,  he 
may  not  know  them,  or  any  thing  of  their  claims ;  and  it  is  their 
own  neglect  that  they  do  not  sue  first,  if  they  had  the  right  to  do 
so.  But  the  original  suit,  in  which  the  judgment  was  had,  was 
brought  as  long  ago  as  August  1824,  upwards  of  twenty  years 
before  the  suing  out  of  the  scire  facias  by  the  present  plaintiff, 
which  was  not  returnable  in  the  court  below  until  the  first  Mon- 
day of  April  1845.  Although  the  judgment,  when  obtained,  may 
have  bound  the  real  estate  of  John  Stroman,  the  intestate  of  the 
defendant,  if  he  had  any,  yet,  as  it  does  not  appear  that  any  means 
were  used  to  preserve  and  continue  the  lien  of  it  longer  than  five 
years,  when,  by  the  Act  of  Assembly  passed  in  that  behalf,  it 
would  have  expired,  that  may  possibly  be  the  reason  why  the 
plaintiff  did  not  pursue  the  usual,  and,  indeed,  the  only  approved 
course,  as  it  would  seem,  by  suing  out  a  writ  of  scire  facias  against 
the  survivor,  and  the  widow,  heirs,  devisees  or  terre-tenants  of 
the  deceased,  so  as  to  charge  the  real  estate  of  the  deceased,  if 
there  were  any  bound  by  it  at  the  time  of  his  death.  Though  it 
is  admitted  that  this  is  the  usual  as  well  as  the  correct  course 
generally,  yet  it  is  claimed  that  the  insolvency  of  the  surviving 
defendant  in  the  judgment  furnishes  good  ground  for  an  exception 
to  such  general  course.  It  is  not  necessary  to  decide  whether,  if 
John  Stroman  had  been  a  principal  in  the  bond  on  which  the 
judgment  was  had,  and  had  participated  in  the  benefits  which 
were  expected  to  be  derived  from  the  administration  of  the  estate 
of  Martin  Gardner  the  elder,  his  personal  representatives  could 
be  properly  called  on  for  payment  of  the  debt  in  question  or  not ; 
for,  as  he  was  only  a  surety,  and  could  derive  no  possible  advan- 
tage from  the  giving  of  the  bond,  it  is  clear  that  his  death  dis- 
charged his  personal  estate  from  all  liability  to  the  judgment. 

This  principle  is  established  by  the  decision  of  this  Court  in 
Weaver  et  al.  v.  Shryock,  executor  of  Brotherton,  (6  Serg.  <$*  Rawle 
262.)  There  it  was  held  that  by  the  death  of  the  surety,  the  prin- 
cipal being  still  in  full  life,  who  had  executed  a  joint  bond  with 
the  principal,  the  debt  survived  as  well  in  equity  as  at  law  against 
the  survivor,  and  that  no  suit  could  be  maintained  against  the 
executor  of  the  surety  for  the  recovery  of  a  balance  of  the  debt 
which  remained  unpaid  by  the  principal,  who  had  become  insol- 
vent. It  is  true  the  case  just  cited  was  a  case  of  a  joint  bond, 
where  the  charge  upon  it  was  merely  personal ;  but  it  has  been 
shown  by  the  authorities  already  cited,  that  the  charge  upon  a 
judgment  at  common  law  is  also  merely  personal,  and  therefore 
survives  against  the  surviving  defendant  in  a  joint  judgment,  the 
same  as  against  a  surviving  joint  obligor  in  a  joint  bond.  The 
Statute  of  Westm.  2,  13  Ed.  1,  c.  45,  does  not  alter  or  change  the 
common  law  in  this  respect ;  it  only  gives  the  plaintiff  in  the  judg- 
ment a  remedy  by  writ  of  elegit  against  the  lands  of  the  survivor 
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and  the  deceased,  but  not  against  the  goods  or  personal  estate  of 
the  latter.  And  even  as  regards  the  real  estate,  the  plaintiff  is 
not  at  liberty,  as  it  would  seem,  to  proceed  against  the  lands  of 
the  deceased  alone ;  and  hence  the  scire  facias  sued  out  with  a 
view  to  charge  the  lands  of  the  deceased  defendant  must  also  be 
against  the  survivor  as  well  as  the  terre-tenants  of  the  lands  of 
the  deceased  bound  by  the  judgment.  For  it  seems  that  where 
the  lands  of  several  are  charged  jointly  with  a  debt,  it  shall  not 
lie  wholly  upon  the  survivor;  as  in  the  case  of  a  recognizance 
binding  the  lands  of  the  recognizers.  See  Sergeant  Williams's 
Note  (4),  2  Sound.  51.  But  it  is  otherwise  in  the  case  of  a  bond 
given  by  two,  where  one  dies  before  judgment :  there  the  survivor 
shall  be  charged  alone.  Lompton  v.  Collingwood,  (4  Mod.  315). 
And  so  when  a  judgment  in  debt  is  had  against  two,  one  of  whom 
died,  the  plaintiff  may  proceed  by  scire  facias  against  the  survivor 
alone,  so  as  to  have  execution  of  his  personal  property  at  least, 
though  possibly  not  of  his  lands,  in  England,  according  to  Mr 
Williams's  Note  (4),  2  Saund.  51,  and  the  authorities  there  cited 
by  him.  But  it  was  said,  if  the  plaintiff  brings  a  scire  facias 
against  both,  and  has  judgment  upon  it,  he  may  have  a  fieri  facias 
against  the  survivor  only,  or  an  elegit  against  both.  Ibid.  In 
Pennsylvania,  however,  I  am  inclined  to  think  that  the  plaintiff 
may  proceed  against  the  survivor  alone,  and  take  his  lands  in  exe- 
cution upon  a  fieri  facias,  if  personal  property  cannot  be  found 
by  the  sheriff;  for  such  has  been  the  practice,  I  apprehend,  time 
nearly  if  not  altogether  out  of  mind. 

Upon  the  whole,  we  are  satisfied,  from  the  facts  recited,  and 
shown  by  the  plaintiff  himself  in  his  scire  facias,  that  he  cannot 
maintain  this  suit,  and  that  the  court  below  was  right  in  giving 
judgment  against  him  upon  the  demurrer  to  the  writ.  Pleading 
in  abatement,  as  suggested  by  the  counsel  for  the  plaintiff,  was 
wholly  unnecessary,  for  the  plaintiff  had  set  out  and  admitted,  in 
the  scire  facias  sued  out  by  him,  all  the  facts  that  were  necessary, 
and  that  could  have  been  pleaded  either  in  abatement  or  in  bar 
to  his  writ,  for  the  purpose  of  showing  that  it  could  not  be  sus- 
tained. 

Judgment  affirmed. 
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Kauffelt  against  Leber. 

An  ex  parte  affidavit  made  to  lay  the  ground  for  a  rule  to  show  cause  why  a 
judgment  should  not  be  opened  and  the  defendant  let  into  a  defence,  may  be 
given  in  evidence  in  a  trial  of  an  issue  between  other  parties,  where  the  record 
of  that  judgment  itself  is  pertinent  evidence,  for  the  mere  purpose  of  showing  the 
grounds  upon  which  it  was  opened. 

An  administrator  having  sold  the  real  estate  of  his  intestate  by  an  order  of  the 
Orphans'  Court,  gave  a  bond  to  the  purchaser,  to  indemnify  him  against  an  out- 
standing incumbrance  or  defect  in  the  title :  and  it  was  held  that  he  was  bound 
by  his  obligation. 

A  suit  erroneously  brought  in  the  name  of  A,  upon  a  bond  of  indemnity,  can- 
not be  given  in  evidence  in  a  suit  rightly  brought  upon  the  same  instrument  in 
the  name  of  B. 

If  the  assignee  of  a  bond  fail  to  recover  it  from  the  obligor  by  reason  of  the 
consideration  of  it  having  failed  before  the  assignment  of  it  was  made,  he  may 
recover  back  from  the  assignor  the  money  he  paid  for  the  assignment,  whether 
he  hold  his  guaranty  or  not. 

ERROR  to  the  Common  Pleas  of  York  county. 

This  was  an  action  of  debt  by  Jacob  Leber,  administrator  of 
Nicholas  Leber,  against  John  Kauffelt  and  Jacob  Kauffelt,  founded 
upon  a  bond  in  the  penalty  of  $1000,  with  the  following  condition 
annexed: — 

"  Whereas  the  said  Jacob  Kauffelt,  administrator  of  the  estate 
of  Michael  Kauffelt,  did  sell  the  remaining  part  of  the  real  estate, 
being  a  tract  of  land  of  120  acres  and  142  perches  and  allowance, 
of  which  a  part  thereof  is  situate,  lying  and  being  within  the  ma- 
nor of  Springetsbury,  and  patented  by  Thomas  Cadwallader,  as 
by  deed,  bearing  date  the  18th  December  1829,  to  the  said  Mi- 
chael Kauffelt,  <fec.  Now  the  condition  of  the  above  obligation 
is  such,  that  if  the  above  bounden  John  Kauffelt  and  Jacob  Kauffelt 
shall  and  will  from  time  to  time,  and  at  all  times  hereafter,  save, 
keep  harmless  and  indemnify  the  said  Nicholas  Leber  of  and  from 
all  claims  which  the  proprietor,  Thomas  Cadwallader,  or  any  other 
person  in  his  right,  may  have  challenge,  claim  arid  demand  of  and 
from  the  said  tract  aforesaid  granted  and  sold  to  said  Nicholas 
Leber,  his  heirs  and  assigns,  then  this  obligation  to  be  void  and 
of  none  effect,  or  else  to  be  and  remain  in  full  force  and  virtue." 

Nicholas  Leber  subsequently  sold  the  land  to  Zachariah  Hengst, 
and  took  his  judgment  bonds  for  the  purchase  money.  Judgment 
was  entered  upon  one  of  these  bonds,  and  it  was  assigned  to  Jacob 
Hoover,  who  issued  a  scire  facias  to  revive  it,  whereupon  the  de- 
fendant came  into  court  and  made  the  following  affidavit  :  — 

York  County,  as. — Before  me,  a  Justice  of  Peace  of  said  county, 
came  Zachariah  Hengst,  and  on  his  solemn  affirmation  saith  that 
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he  gave  a  judgment  bond  four  years  ago  to  Nicholas  Leber,  for 
§350,  payable  the  1st  April,  1835. — That  said  judgment  was  for 
the  last  payment  of  a  tract  of  land,  which  said  Nicholas  sold  to 
said  Zachariah,  and  agreed  to  give  a  deed  clear  of  all  incum- 
brances,  and  said  deponent  now  finds  that  part  of  said  land  was 
never  patented,  and  part  is  in  the  Springetsbury  manor,  and  that 
it  will  require  more  to  patent  it  than  the  whole  of  said  sum  yet  in 
arrear,  as  he  believes ;  and  when  the  said  deed  was  given  and 
judgment,  said  Nicholas  affirmed  that  there  were  no  incumbrances 
or  liens,  or  defects  of  title,  and  there  is  therefore  a  full  defence  to 
the  whole  of  said  judgment. 

The  judgment  was  opened  and  the  defendant  let  into  a  defence ; 
the  case  was  tried  and  a  verdict  and  judgment  rendered  for  the 
defendant.  The  plaintiff  offered  the  record  in  evidence,  together 
with  parol  proof  that  the  ground  of  the  defence  was  the  defect  of 
title,  and  also  to  prove  by  Jacob  Hoover  that  the  assignment  of  the 
bond  by  Leber  to  him  was  for  a  full  consideration.  This  evidence 
was  objected  to  by  the  defendant  and  admitted  by  the  court,  who 
sealed  a  bill  of  exception. 

The  assignment  of  the  bond  was  in  these  words : 

"  I  do  hereby  oversign  my  right,  title  and  interest,  claim  on  the 
within  judgment  bond  to  Jacob  Hoover. 

(Signed)  "NICHOLAS  LEBER." 

The  plaintiff  then  offered  to  prove  by  Jacob  Hoover  that  the 
contract  was  that  Leber  was  to  guarantee  the  bond,  but  that  the 
guaranty  was  omitted  by  the  scrivener  who  drew  the  assignment, 
and  that  the  money  was  refunded  to  him.  This  was  objected  to 
by  defendants,  but  admitted  by  the  court,  who  sealed  an  exception. 

The  defendants  offered  evidence  that  on  the  day  on  which  the 
bond  was  executed  on  which  this  suit  was  brought,  Nicholas 
Leber  and  the  administrator  of  the  estate  of  Michael  Kauffelt  met 
by  appointment,  for  the  purpose  of  having  a  deed  executed  by  said 
administrator  to  said  Leber,  for  the  land  sold  to  him  by  the  order 
of  the  Orphans'  Court,  and  of  paying  the  purchase  money  accord- 
ing to  the  terms  of  that  sale ;  that  when  the  parties  met,  Leber 
refused  to  pay  the  purchase  money ;  that  the  parties  were  together 
a  long  time  about  the  matter,  Leber  still  refusing  to  comply  with 
the  terms  of  the  sale,  and  the  administrator  demanding  compliance. 
Leber  refused  to  pay  the  purchase  money  unless  a  bond  of  indem- 
nity would  be  given  to  him :  the  bond  on  which  this  suit  was 
brought  was  then  drawn  and  executed,  the  parties  being  ignorant 
of  their  rights. 

The  court  rejected  the  evidence  and  sealed  an  exception. 

The  defendant  then  offered  the  record  of  an  action  of  debt, 
brought  upon  the  same  bond  of  indemnity  by  Jacob  Leber,  who 
was  the  son  and  heir-at-law  of  Nicholas  Leber,  in  his  own  name, 
against  John  and  Jacob  Kauffelt,  in  which  there  was  a  trial,  ver- 
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diet  and  judgment  for  the  defendant.  The  court  rejected  the 
evidence  and  sealed  an  exception. 

The  defendants  presented  several  points  to  the  court,  which 
were  thus  answered  by  DURKEE  (President) : 

1.  That  Nicholas  Leber  having  become  the  purchaser  at  the 
sale  of  the  administrator  of  Michael  Kauffelt,  under  the  order  of 
the  Orphans'  Court,  for  the  payment  of  debts,  and  the  sale  having 
been  confirmed  to  him,  he  was  bound  to  take  the  property  as  it 
was,  whatever  the  title  may  have  been ;  and  if  when  the  parties 
met  as  testified  to,  for  the  purpose  of  executing  the  deed,  and  re- 
ceiving the  purchase  money,  Leber  refused  to  pay  it,  on  account 
of  an  alleged  defect  of  title,  and  induced  the  defendants,  in  igno- 
rance of  the  rights  and  obligations  of  the  parties,  to  sign  the  bond 
on  which  this  suit  is  brought,  it  is  not  such  an  obligation  as  can 
be  enforced,  and  therefore  the  plaintiff  cannot  recover. 

Ans.  There  is  no  evidence  in  the  cause  to  impeach  the  validity 
of  the  obligation,  or  prevent  it  from  being  enforced. 

6.  That  the  assignment  of  the  obligee's  "  right,  title  and  in- 
terest" in  a  bond  or  chose  in  action,  contains  no  express  warranty 
that  the  money  is  due,  and  excludes  the  idea  of  an  implied  one  ; 
that  where  the  assignment  is  in  writing,  it  cannot  be  contradicted 
or  varied  by  parol  evidence  in  the  absence  of  fraud,  and  that  in 
such  case,  if  the  assignee  fails  to  recover  the  money,  he  can  have 
no  recourse  to  the  assignor. 

Ans.  There  is  no  express  warranty  in  the  written  assignment 
of  the  bond  of  Zachariah  Hengst,  from  Nicholas  Leber  to  Jacob 
Hoover,  that  the  money  was  due  or  recoverable ;  and  if  the  money 
was  not  in  fact  recoverable,  Hoover's  right  to  recover  back  from 
Leber,  or  his  estate,  the  money  which  he  paid  him  for  the  bond, 
depended  on  the  understanding  of  the  parties  at  the  time  of  the 
purchase.  If  Hoover  knew  at  that  time  that  there  was  or  would 
be  a  defence  to  the  bond,  or  agreed  to  take  it  at  his  own  risk,  he 
could  not  have  resorted  to  Leber  for  the  money  he  paid  for  it.  If 
on  the  other  hand  he  supposed  he  was  purchasing  a  good  and  valid 
bond,  and  there  was  no  understanding  that  he  should  take  it  at 
his  own  risk,  and  the  bond  was  not  in  truth  good  and  valid,  then 
he  had  a  legal  right  to  look  to  Leber  for  the  money  he  paid,  and 
could  have  recovered  it  back,  and  that,  whether  Leber  guaranteed 
the  bond,  as  testified  by  Hoover,  or  not. 

7.  That  the  assignment  of  the  bond,  in  this  case,  from  Leber  to 
Hoover,  does  not  contain  an  express  warranty  that  the  money  is 
due,  and  excludes  the  idea  of  an  implied  one;  and  if  Hoover  failed 
to  recover  the  money,  for  the  reason  alleged  of  a  failure  of  consid- 
eration, he  had  no  recourse  to  Leber,  but  must  bear  the  loss,  and 
if  the  plaintiff  notwithstanding  paid  him  the  amount  of  the  bond, 
it  was  a  voluntary  payment,  and  he  cannot  recover  in  this  suit. 

Ans.  The  answer  to  the  last  point  is  an  answer  to  this. 
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Mayer,  for  plaintiff  in  error,  argued  that  there  was  no  considera- 
tion for  the  bond  which  was  the  foundation  of  the  action ;  it  was 
obtained  by  a  surprise  upon  the  defendants,  and  they  should  be 
protected  against  it  by  this  equitable  defence ;  besides,  the  con- 
tract is  void,  as  being  against  the  policy  of  the  law.  2  Watts  381 ; 
6  Watts  148 ;  6  Har.  #  Johns.  500 ;  3  Con.  299 ;  Neivl.  Con.  412 ; 
3  Watts  $  Serg.  444,  261 ;  1  Sug.  Vend.  254 ;  1  Story's  Eq.,  sec. 
149 ;  1  Hill  250.  There  was  no  guaranty  of  the  bond  to  Hoover ; 
it  was  a  mere  equitable  assignment ;  the  repayment  of  the  money, 
therefore,  to  him  was  voluntary,  and  there  was  no  proof  of  a  con- 
sideration paid  by  him  for  it  but  his  own  testimony ;  and  he  was 
interested  because  of  his  liability  even  to  the  plaintiff.  3  Metcalf 
513;  2  Sto.  Eq.  1040;  5  Watts  fy  Serg.  425;  17  Serg.  $  Rawle 
402 ;  6  Serg.  #  Rawle  555 ;  13  Serg.  <§>  Rawle  268 ;  1  Stark.  Ev. 
110;  2  Phil.  Ev.  108.  The  ex  parte  deposition  of  Hengst  should 
not  have  been  received ;  it  must  now  be  presumed  to  have  been 
offered  for  all  the  purposes  which  its  contents  exhibit,  and  to  have 
had  an  influence  upon  the  cause;  it  was  a  matter  in  dispute  where 
the  location  of  the  land  was,  and  this  deposition  proved  the  fact. 
8  Watts  46 ;  1  Binn.  145 ;  2  P.  R.  495. 

Fisher,  for  defendant  in  error,  was  requested  to  confine  himself 
to  the  last  point,  on  which  he  remarked  that  the  ex  parte  affidavit 
was  merely  offered  as  part  of  the  record  given  in  evidence  to  show 
the  ground  on  which  the  judgment  was  opened;  on  the  subject  of 
the  rejection  of  the  record  of  the  former  suit  on  the  bond,  he  cited 
6  Serg.  $  Rawle  280;  4  Serg.  $  Rawle  249;  4  Rawle  257. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  The  merits  of  this  case  were  considered  on  the 
hearing  of  the  former  writ  of  error  between  the  same  parties,  re- 
ported 5  Watts  <$f  Serg.  440.  On  the  present  trial,  various  ex- 
ceptions to  evidence  and  to  the  answers  of  the  court  were  taken 
in  the  court  below,  and  have  been  assigned  for  error,  of  which 
only  a  few  have  been  relied  upon  in  the  argument,  and  therefore  I 
shall  confine  my  attention  to  them. 

1.  The  first  of  these  exceptions  is  to  the  admission  of  the  ex 
parte  affidavit  of  Zachariah  Hengst,  filed  by  him  on  the  19th 
March  1831,  to  prevent  the  entry  of  judgment.  Had  this  affidavit, 
as  the  plaintiff  in  error  alleges,  been  offered  and  read  in  evidence 
in  this  cause  upon  the  merits,  as  going  to  prove  that  a  portion  of 
the  land  sold  by  Jacob  Kauffelt  to  Leber  lay  in  Springetsbury 
manor,  it  would  not  have  been  proper  evidence.  But  it  would 
rather  seem  that  this  affidavit  was  offered  and  received  to  show 
the  ground  of  the  defence  taken  by  Hengst  in  the  suit  against  him 
by  Hoover;  and  if  so,  it  was  properly  received  for  that  purpose 
merely.  If  it  was  really  offered  by  the  plaintiff  in  the  broad  point 
of  view  asserted  by  the  defendants,  it  was  their  duty  to  require 
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the  purpose  for  which  it  was  offered  to  be  specially  designated, 
and  by  not  doing  so  they  waived  this  objection.  Besides,  it  would 
rather  seem  by  the  memorandum  of  the  court  which  immediately 
follows  on  the  record  of  the  admission,  viz.,  "  read  stating  the  out- 
standing title,"  &c.,  that  it  was  in  fact  received  merely  to  show 
the  grounds  of  Hengst's  defence. 

2.  The  defendants  offered  the  evidence  contained  in  the  offer  C, 
which  the  court  rejected.  This  we  think  the  court  below  were 
right  in  rejecting,  as,  if  proved,  it  led  to  no  result.  The  defendants, 
in  order  to  terminate  a  dispute  in  which  the  plaintiff's  intestate 
refused  to  accept  the  deed  without  a  guaranty  against  a  known 
incumbrance  on  the  title,  chose  to  give  a  bond  of  indemnity  against 
the  incumbrance  in  their  individual  capacities,  and  on  the  faith 
of  it  the  plaintiff  paid  his  money  and  received  the  deed.  This  was 
a  good  consideration  for  the  bond.  Whether  the  defendants  were 
bound  to  give  such  bond  was  for  themselves  to  decide  at  the  time, 
and  it  is  not  necessary  it  should  appear  that  they  were,  since  if 
they  voluntarily  agreed  to  do  so  in  order  to  compromise  the  con- 
troversy, and  the  administrator  received  the  benefit  of  it,  they 
would  be  held  to  their  agreement,  both  at  law  and  equity.  In 
Lasere  v.  Johnson,  (2  Str.  745),  bail  in  error  was  given  by  an 
executor,  and  it  was  objected  that  it  was  not  required  by  the 
statute,  and  was  therefore  taken  without  authority ;  but  the  court 
say,  though  they  could  not  require  the  defendant  to  give  bail,  yet 
if  he  will  submit  to  do  it  as  other  defendants  do,  the  court  may  do 
it,  and  it  will  bind  the  parties.  The  defendant  in  the  action  might 
for  some  advantage  agree  to  give  bail  on  the  writ  of  error ;  but  be 
that  as  it  will,  here  is  a  recognizance  which  is  not  fulfilled.  The 
present  case  is  still  stronger,  for  it  is  the  bond  of  the  defendants 
as  third  persons  in  the  nature  of  a  collateral  security  voluntarily 
given,  and  to  settle  a  dispute.  I  perceive  nothing  in  this  against 
the  policy  of  the  law,  or  that  brings  it  within  the  class  of  cases 
cited  on  that  point. 

3.  The  record  of  the  suit,  No.  26,  January  Term  1839,  brought 
by  Jacob  Leber  against  John  and  Jacob  Kauffelt,  was  not  evidence. 
That  suit  was  brought  by  Jacob  Leber  in  his  capacity  of  son  and 
heir  at  law  of  Nicholas  Leber;  the  present  in  his  character  of 
administrator.    The  suits  were  not  between  the  same  parties,  nor 
was  the  title  the  same  in  both.    In  the  first  the  plaintiff  must  needs 
fail,  because  the  right  to  recover  on  the  bond  being  a  personal 
right,  did  not  pass  to  him  as  son  and  heir  at  law  of  Nicholas  Leber. 
But  a  judgment  in  a  suit  brought  on  a  different  title  which  is  bad, 
ought  not  to  have  any  legitimate  effect  in  a  subsequent  suit  brought 
upon  a  good  title. 

4.  The  answers  of  the  court  to  the  6th  and  7th  points  are  as- 
signed as  errors ;  but  they  appear  to  us  to  be  correct,  and  as 
favourable  to  the  defendant  as  he  was  entitled  to.     For,  if  the 
guaranty  was  proved  by  Hoover  to  have  been  expressly  made  at 
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the  time  of  the  assignment  of  the  bond  by  Nicholas  Leber  to 
Hoover,  and  omitted  by  mistake  of  the  scrivener,  Hoover  having 
no  interest  in  the  result  of  the  present  contest,  was  a  competent 
witness  to  prove  it. 

Judgment  affirmed. 


Scott's  Estate. 

An  executor  is  entitled  to  a  credit  in  his  administration  account  for  fees  paid 
to  counsel  for  their  professional  services  in  establishing  the  validity  of  the.  will 
and  the  bequests  therein  contained,  when  the  legatees  entitled  to  the  estate  are 
the  parties  in  interest. 

APPEAL  from  the  decree  of  the  Orphans'  Court  of  Lancaster 
county  in  the  matter  of  the  administration  account  of  Peter  Kray- 
bill,  executor  of  John  Scott,  deceased. 

On  the  3d  February  1820,  John  Scott  made  a  will,  by  which, 
after  directing  the  payment  of  his  debts  and  certain  legacies,  and 
providing  grave-stones  for  himself  and  mother,  it  was  ordered  that 
all  "  the  remainder  of  his  real  and  personal  estate  be  applied  to 
the  education  of  poor  children  of  all  denominations  to  read  the 
bible  the  best  of  all  books."  Peter  Kraybill  and  another  were 
appointed  executors,  with  power  "  to  sell  the  real  and  personal 
property  and  apply  the  same  to  the  use  above  mentioned."  John 
Scott  died  in  1842,  leaving  an  estate  amounting  to  $8324.08,  all 
of  which  was  personal,  except  a  house  and  lot  in  May  town  which 
sold  for  $404.  He  died  without  leaving  any  known  heirs  or 
kindred,  and  information  thereof  was  lodged  with  the  Auditor- 
General  by  two  individuals,  who,  in  case  they  procured  the 
escheat  and  succeeded  in  invalidating  the  will,  would  have  been 
entitled  under  the  Act  of  Assembly  to  one-third  of  the  personal 
estate,  and  one-fifth  of  the  real  estate,  as  a  reward  for  so  doing, 
which  reward  would  amount  to  the  sum  of  $2720.82. 

On  the  12th  October  and  10th  November  1842,  Thomas  John- 
ston and  W.  S.  Campbell,  the  two  individuals  referred  to,  entered 
caveats  against  the  probate  of  the  will,  and  on  the  22d  March 
1842,  the  Register's  Court  directed  an  issue,  in  which  Peter  Kray- 
bill, one  executor,  was  made  plaintiff,  and  the  said  Johnston  and 
Campbell  defendants,  for  the  purpose  of  determining  whether  the 
instrument  produced  was  the  last  will  of  said  Scott.  On  the  day 
on  which  this  issue  was  directed,  in  which  Kraybill  was  made  a 
party,  he  employed  counsel  to  support  the  will,  and  to  establish 
the  charitable  intentions  of  the  testator.  According  to  the  report 
of  the  auditors,  it  appeared  that  "  the  counsel  offered  to  try  it 
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through  all  the  courts,  both  on  the  question  of  establishing  the 
will,  and  of  enforcing  the  legacy,  for  $500.  The  executor  would 
not  and  indeed  could  not  agree  to  this  proposition,  because  if  he 
lost,  he  would  have  to  pay  it  himself,  as  there  would  be  no  funds 
applicable  to  the  purpose."  He  then  entered  into  an  agreement, 
by  which  the  counsel  was  to  have  one-fourth  part  (twenty-five 
per  cent.)  of  all  the  estate,  if  the  will  should  be  established,  so  as 
to  carry  the  estate  according  to  the  will,  and  to  have  nothing  for 
all  his  services,  if  it  were  not  established.  It  was  shown  in  the 
evidence  that  the  services  of  the  counsel  could  not  have  been  ob- 
tained upon  more  favourable  terms,  if  his  fee  was  left  to  depend 
upon  the  result;  to  have  nothing  if  he  failed.  The  issue  was  tried, 
the  will  was  established,  and  the  supposed  uncertainty  respecting 
the  objects  of  the  testator's  bounty  was  cured  by  an  Act  of  As- 
sembly, by  which  the  estate  was  directed  to  be  paid  to  the  Trea- 
surers of  the  townships  of  East  Donegal  and  Conoy,  in  trust  for 
the  support  of  the  schools  of  said  townships.  The  executor  settled 
his  account,  paid  the  counsel  the  one-fourth  according  to  the  agree- 
ment in  writing,  and  paid  the  remainder  to  the  treasurers  of  the 
said  townships,  according  to  the  directions  of  the  Act  of  Assembly, 
they  receipting  for  the  same,  "  in  full  of  the  amount  due  from  said 
executor"  to  the  treasurers  of  said  townships  respectively,  pur- 
suant to  the  Act  of  Assembly  passed  4th  April  1843.  These  pay- 
ments to  the  treasurers  were  made  on  the  14th  October  1843,  and 
the  administration  account  was  read  and  confirmed  nisi  on  the 
18th  December  1843.  On  the  28th  December  1843,  petitions  were 
presented  by  sundry  citizens  of  the  townships  of  East  Donegal 
and  Conoy,  objecting  to  the  compensation  given  to  the  counsel, 
and  the  court,  considering  the  petitions  as  exceptions,  appointed 
auditors.  Those  auditors,  after  hearing,  reported  in  favour  of  the 
compensation,  and  that  the  accountant  ought  to  be  allowed  credit 
for  the  same. 

Exceptions  were  filed  to  the  report  of  the  auditor,  and  the  court 
below  delivered  the  following  opinion  : 

LEWIS  (President). — It  has  not  been  contended  that  the  counsel 
was  bound  to  render  his  professional  services  for  a  less  sum  than 
the  price  specified  in  the  written  contract.  Nor  is  it  alleged  that 
Kraybill  can  repudiate  the  contract  and  recover  back  the  money 
paid  under  it,  should  he  fail  in  receiving  an  allowance  for  those 
payments.  The  question  on  these  exceptions  to  the  auditor's  re- 
port is,  whether  the  accountant  shall  be  allowed  credit  for  pay- 
ments actually  made  in  establishing  the  will  and  the  charity 
referred  to.  Since  the  report  of  the  auditors  and  the  evidence 
attached,  it  appears  that  the  compensation,  under  all  the  circum- 
stances, is  not  unreasonable  in  amount,  inasmuch  as  it  was  entirely 
dependent  upon  success,  and  does  not  equal  the  reward  offered  by 
the  Legislature  to  the  parties  opposing  the  will.  The  compensation 
to  the  counsel  wras  $2050;  the  sum  to  be  given  to  the  other  party, 
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in  case  of  success,  is  $2720.82.  The  compensation  for  which  credit 
is  claimed  is  therefore  $670.82  less  than  the  sum  which  would 
have  been  received  by  the  party  opposing  the  objects  of  the  testa- 
tor's bounty. 

The  only  objection  then  is,  whether  the  credit  can  be  properly 
given  in  this  account.  The  cases  of  Deitrick's  Appeal,  (2  Watts 
332) ;  Koppenhaffer  v.  Isaacs,  (7  Watts  170) ;  and  Mumper's  Ap- 
peal, (3  Watts  4*  Serg.  443),  settle  the  principle  that  the  counsel 
fees  paid  by  an  executor  or  by  an  administrator  pendente  lite,  for 
the  trial  of  an  issue  of  devisavit  vel  non  cannot  be  allowed,  where 
the  effect  of  such  allowance  is  to  throw  any  part  of  those  expenses 
upon  "  distributees,"  "  creditors,"  and  others,  who  had  no  interest 
whatever  in  the  question,  or  whose  interests  were  opposed  to  the 
course  adopted  by  the  executor  in  supporting  the  will.  But  the 
same  cases  also  affirm  the  principle,  that  the  parties  to  such  a 
contest  must  pay  their  expenses  out  of  their  own  pockets.  2  Watts 
332.  "  That  those  who  have  a  direct  interest  in  the  question 
should  bear  all  the  charges  attending  it."  3  Watts  fy  Serg.  443. 
And  "  that  the  only  persons  interested  in  establishing  the  will  are 
the  devisees  and  legatees."  Ibid.  It  is  declared  to  be  "just  and 
equitable"  that  those  persons  thus  interested  should  pay  the 
charges  of  the  contest.  It  will  be  remembered,  that  in  this  case, 
there  is  a  power  to  sell  and  apply  the  funds  thus  raised  to  the 
uses  directed  by  the  will.  A  power  given  to  an  executor  to  sell 
real  estate  is  by  Act  of  Assembly  an  estate  in  the  land,  and  gives 
the  same  powers  and  authorities  over  such  estate,  for  all  purposes 
of  sale,  conveyance,  remedy  by  entry,  by  action,  or  otherwise,  as 
if  the  same  had  been  devised  to  such  executor.  This  executor  was 
the  proper  person  to  prosecute  or  defend  actions  concerning  the 
real  and  personal  estate,  and  is  entitled  to  an  allowance  for  fees 
paid  counsel  in  respect  to  the  execution  of  the  will  where  such 
allowance  works  no  injustice  to  others  not  interested  in  the  ques- 
tion. Burr  v.  M'Ewen,  (1  Baldw.  154).  It  is  manifest  that  the 
allowance  in  this  case  works  no  such  injustice.  The  creditors  are 
all  paid  ;  the  legatees  and  devisees,  not  interested  in  the  question, 
are  not  affected ;  the  charge  is  thus  made  payable  by  the  parties 
for  whose  especial  benefit  the  contest  was  conducted,  and  who 
have  hereby  secured  a  large  sum  of  money  which  otherwise  might 
have  been  lost  to  them.  By  allowing  the  credit  in  this  account, 
the  expense  of  the  contest  will  fall  upon  "  the  legatees  and  devisees 
interested  in  establishing  the  will;"  and  those  whose  "direct  in- 
terest" makes  it  "just  and  equitable"  that  they  should  pay  the 
expenses,  will  thus  be  compelled  to  bear  the  charges  of  a  contest 
conducted  for  their  benefit.  This  is  precisely  according  to  the 
spirit  and  language  of  the  decisions  which  have  been  cited. 

It  frequently  happens  that  an  executor  fills  the  double  capacity 
of  executor  and  trustee;  and  this  is  the  case  with  the  accountant, 
who  is  made  a  trustee  by  virtue  of  the  power  to  sell  the  real  estate 
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and  the  direction  to  apply  the  proceeds  to  the  education  of  poor 
children.  When  this  double  capacity  exists,  the  executor  is  allow- 
ed costs  wherever  a  trustee  would  be  allowed  such  disbursements. 
In  an  old  case,  the  extra  costs  incurred  by  a  trustee  in  defending  a 
suit  respecting  his  trust,  were  allowed  him  in  his  account,  against 
his  cestui  que  trust.  Amand  v.  Brodburn,  (2  Ch.  Ca.  138).  In  a 
more  recent  case,  where  a  testamentary  paper  was  held  void  for 
uncertainty,  it  was  suggested,  that  some  of  the  defendants,  being 
trustees,  were  entitled  to  costs  as  between  solicitor  and  client.  The 
court  gave  them  costs  as  between  party  and  party,  but  refused 
the  more  enlarged  order  for  costs,  as  between  solicitor  and  client, 
upon  the  ground  "that  the  paper  purporting  to  be  a  will  had  been 
declared  void  for  uncertainty,  that  they  were  therefore  trustees 
nullity,  and  that  there  was  no  fund  out  of  which  costs  could  come." 
Mohan  v.  Mohan,  (1  Swanst.  201);  Beame  on  Costs  158.  It  is 
plain  from  the  case  of  Mohan  v.  Mohan,  that  if  the  paper  pur- 
porting to  be  a  will  had  been  sustained,  and  a  fund  secured  out 
of  which  costs  could  come,  as  in  the  present  case,  the  charges, 
similar  to  those  in  this  case,  would  have  been  allowed.  And  this 
very  thing  was  done  in  the  case  of  Moggridge  v.  Mackwell,  (7  Ves. 
36),  where,  in  a  case  respecting  a  residue  disposed  of  to  charitable 
purposes,  costs  as  between  solicitor  and  client  were  given,  not 
only  to  the  executor,  but  to  the  next  of  kin,  and  the  Attorney 
General  to  be  paid  out  of  the  fund.  The  King  in  England  is 
parens  patrice,  and  has  the  general  superintendence  of  all  chari- 
ties, which  he  exercises  by  the  Lord  Chancellor;  and  therefore, 
wherever  it  is  necessary,  the  Attorney  General,  at  the  relation  of 
some  informant,  who  is  called  the  Relator,  files  an  information  in 
Chancery,  to  have  the  charity  properly  established.  A  bequest 
for  the  education  of  poor  children  is  such  a  charity  as  requires 
the  parental  protection  of  the  King  in  England ;  the  Government 
of  the  Commonwealth  here.  In  charity  cases,  the  court  often 
gives  the  relators  costs  "  beyond  their  taxed  costs,  as  otherwise 
people  would  not  come  forward  to  file  informations."  7  Ves.  424. 
In  a  suit  purely  for  establishing  the  charity,  the  court  gave  the 
relators  their  costs,  as  between  solicitor  and  client,  because  of  the 
benevolent  object  of  the  suit,  and  because  the  fund  was  ample  for 
the  purpose.  Attorney  General  v.  Carte,  (Appendix  to  Beame  on 
Costs).  In  Cume  v.  Pye,  (17  Ves.  462),  similar  costs  were  given 
to  the  heir,  the  Lord  Chancellor  observing  that  it  was  frequently 
done  in  charity  causes.  In  the  Attorney  General  v.  Tonna,  (4  Bro. 
C.  C.  177),  which  was  a  suit  instituted  to  carry  a  charity  into 
effect,  the  costs  of  the  cause,  as  between  attorney  and  client,  were 
ordered  to  be  paid  out  of  the  trust  funds. 

The  case  under  consideration  is  the  case  of  a  charity;  the  ser- 
vices of  able  counsel  in  establishing  it  were  not  to  be  obtained 
upon  better  terms,  unless  some  one  stood  ready  to  make  himself 
personally  liable  for  the  compensation,  and  no  one  was  found  ready 
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to  incur  such  risk.  The  contract  was  fairly  made ;  it  has  been 
performed  by  the  attorney,  and  the  money  has  been  paid  by  the 
executor  in  good  faith.  The  auditors  find  it  to  be  reasonable 
under  the  circumstances.  The  treasurers  have  settled  with  the 
executor  and  given  him  receipts  in  full.  It  is  the  opinion  of  the 
court  that  the  executor  had  a  right  to  incur  the  expenses  in  esta- 
blishing the  charitable  bequest  of  his  testator;  that  it  would  be 
unjust  to  make  him  bear  the  charges  of  the  contest,  when  there  is 
a  fund  amply  sufficient  for  the  purpose.  It  is  also  the  opinion  of 
the  court,  that  the  credit  may  be  properly  allowed  in  this  ac- 
count. 

It  is  ordered  that  the  report  of  the  auditors  be  confirmed. 

Ford,  for  appellants,  cited  2  Watts  333;  7  Watts  170;  3  Watts 
<$•  Serg.  441. 

Fordney,  for  appellees. 

PER  CURIAM.  —  It  is  not  disputed  that  the  fee  paid  to  counsel 
was  a  reasonable  and  proper  compensation ;  and  the  question  is 
whether  the  executor  or  the  charity  shall  bear  the  charge  of  it. 
An  executor  is  bound  to  prove  the  will,  and  certainly  not  at  his 
own  expense.  When  he  meets  with  obstruction,  it  is  his  duty  to 
remove  it  if  he  can;  and  he  is  unfaithful  when  he  omits  to  at- 
tempt it.  A  contest  between  ligitants  for  their  individual  interests, 
and  not  for  the  benefit  of  the  estate,  as  was  held  in  Koppenhceffer 
v.  Isaacs,  stands  on  different  ground  ;  but  is  this  such  a  case  ? 
The  executor  litigated  not  for  his  own  interest,  but  for  the  interest 
of  the  party  who  got  the  whole  estate  by  the  litigation,  and  now 
refuses  to  reimburse  him  his  expenses.  Devisees  might  just  as 
reasonably  object  to  allow  him  the  costs  of  an  ejectment  for  reco- 
vering their  land.  The  case  is  too  plain  for  argument. 

Decree  affirmed. 
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"  To  my  nephew  T,  I  give  and  bequeath  all  my  estate,  real  and  personal,  he 
paying  the  legacies  hereinafter  mentioned  :"  Held,  to  create  a  charge  upon  the 
land  devised  ;  and  upon  a  sale  of  it  by  the  sheriff  as  the  property  of  the  devisee, 
the  legacies  are  payable  out  of  the  proceeds. 

Land  may  be  sold  subject  to  a  mortgage,  although  it  be  not  the  first  incum- 
brance,  if  it  be  so  understood  and  agreed  to  by  the  purchaser  at  the  time  of  sale. 

APPEAL  from  the  decree  of  the  Court  of  Common  Pleas  of 
Juniata  county,  appropriating  the  proceeds  of  the  sale  of  the  real 
estate  of  Jeremiah  Tower.  The  proceeds  of  the  sale  by  the  sheriff, 
$'2500,  were  brought  into  court  and  claimed,  first,  by  Jane  Tower, 
the  amount  of  legacy  bequeathed  to  her  by  the  will  of  Charles 
Tower,  deceased,  under  which  Jeremiah  Tower  derived  his  title : 
the  terms  of  the  will  were  as  follows  :  —  "  To  my  nephew,  Jere- 
miah Tower,  I  give  and  bequeath  all  my  estate,  real  and  personal, 
he  paying  the  legacies  hereinafter  mentioned  :"  then  followed  a 
legacy  of  $700  to  his  sister,  Jane  Tower,  the  amount  of  which, 
with  interest,  was  claimed. 

The  next  claim  was  by  the  trustees  of  the  Tuscarora  Academy, 
upon  a  mortgage  to  secure  the  payment  of  $1500,  executed  by  the 
said  Jeremiah  Tower  to  them.  On  the  subject  of  this  claim  it 
was  contended  by  the  subsequent  judgment  creditors  that  the 
land  was  sold  subject  to  the  mortgage,  and  much  testimony  was 
taken  and  read  on  this  subject,  the  substance  of  which  is  contained 
in  the  deposition  of  Jacob  A.  Christy,  as  follows:  — 

"  I  was  present  at  the  time  of  the  sale  of  the  real  estate  of  Jere- 
miah Tower  by  the  sheriff.  Some  time  after  the  biddings  com- 
menced, sheriff  Wilson,  who  was  standing  not  far  from  where  I 
was,  bid  $3000.  I  mentioned  to  him  that  there  was  a  mortgage 
on  the  property ;  he  made  some  inquiry  with  regard  to  the  fact 
of  me  and  others  present,  and  when  he  ascertained  that  such  was 
the  fact,  he  withdrew  his  bid,  and  said  he  would  not  stand  to  it, 
for  the  reason  that  there  was  a  mortgage  on  it.  If  my  recollec- 
tion serves  me,  the  crier  then  proclaimed  that  it  was  selling  sub- 
ject to  a  $1500  mortgage:  previous  to  that  Captain  Aitken  had 
bid  $2500,  and  said  he  would  stand  to  his  bid,  and  got  it  at  that 
price,  there  being  no  other  bid  after  it  was  ascertained  there  was 
a  mortgage  on  it." 

Two  questions  arose  in  this  court ;  first,  whether  the  legacy 
was  a  lien  upon  the  land,  and  payable  out  of  the  proceeds  of  the 
sale;  and,  second,  whether  the  facts  and  circumstances  proved  to 
have  occurred  at  the  time  of  the  sale,  gave  to  the  purchaser  a  title 


104  SUPREME  COURT  \Hanisburg 

[Tower's  Appropriation.] 

clear  of  the  incumbrance  of  the  mortgage,  or  whether  he  took  it 
subject  to  it. 

The  court  below  (HEPBURN,  President)  ruled  that  the  legacy 
was  charged  upon  the  land,  and  payable  out  of  the  money  in 
court ;  and  that  the  purchaser  took  the  land  charged  with  the  in- 
cumbrance of  the  mortgage,  and  therefore  rejected  the  claim  of 
the  mortgagee. 

Benedict,  for  appellants,  argued  that  the  legacy  was  not  a  lien 
upon  the  land,  and  cited  8  Watts  198;  3  Watts  4*  Serg.  370;  4 
Watts  4-  Serg.  423;  5  Watts  272;  7  Watts  316;  2  Penn.  Rep. 
277;  16  Serg.  fy  Rawle  162;  2  Rawle  166. 

Parker,  contra,  cited  1  Penn.  Rep.  96,  112;  4  Rawle  440;  4 
Watts  396;  1  Watts  4-  Serg.  235;  8  Watts  48;  2  Penn.  Rep. 
340;  6  Watts  140;  6  Watts  $  Serg.  281 ;  7  Watts  416. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  To  distinguish  this  case  from  Mix  v.  Ackla,  (7 
Watts  316,)  it  is  necessary  to  state  the  principle  of  that  case  more 
clearly  than  was  done  in  delivering  the  opinion  of  the  Court.  But 
to  do  so,  it  is  necessary  to  premise  that  it  had  been  settled,  in  the 
Presbyterian  Congregation  v.  Wallace,  (3  Rawle  109,)  that  a  lien 
creditor  cannot  claim  both  under  the  sheriff's  sale  and  paramount 
to  it ;  nor  take  the  proceeds  or  the  land  at  his  election.  To  speak 
more  plainly,  he  shall  not  take  the  proceeds  of  a  judicial  sale  in 
part,  and  sell  the  land  over  again  for  the  residue ;  or  take  satis- 
faction of  the  whole  out  of  the  proceeds  or  the  land  at  his  option. 
It  results  that  the  land  is  sold  either  discharged  of  his  lien  or  sub- 
ject to  it.  If  discharged,  he  comes  into  court  for  his  money,  or 
loses  it :  if  subject,  his  recourse  is  to  the  land  in  the  hands  of  the 
sheriff's  vendee,  and  to  nothing  else.  Now,  a  paramount  execu- 
tion creditor  sells  clear  of  all  incumbrances ;  and  he  takes  the 
proceeds  entire,  if  so  much  be  necessary  to  satisfy  his  debt.  His 
sale  turns  the  whole  estate  into  money ;  and  of  the  benefit  of  all 
its  productive  capacity  he  is  not  to  be  deprived  by  the  sale  of  a 
junior  judgment  creditor  who  is  prevented,  by  the  intervention 
of  a  lien  which  his  execution  cannot  discharge,  from  likewise 
turning  the  whole  into  money  for  the  benefit  of  all  in  their  order. 
If,  then,  a  junior  creditor  is  compelled  to  leave  a  particular  incum- 
brance standing  on  the  land,  he  is  necessarily  compelled  to  leave 
standing  any  other  incumbrance  which  precedes  it;  and  on  a 
judgment  subsequent  to  a  fixed  lien,  the  sheriff  consequently  sells 
the  estate  subject  to  incumbrances  which  the  proceeds  might  not 
satisfy,  nor  the  sale  dissolve:  in  other  words,  a  judgment  creditor 
shall  not  turn  the  land  into  money,  where  he  cannot  do  it  as  bene- 
ficially for  a  paramount  incumbrancer  as  that  incumbrancer  could 
do  it  for  himself;  and  he  consequently  can  sell  no  more  than  his 
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own  contingent  or  resulting  interest.  Now,  in  Mix  v.  Ackla, 
there  was,  first,  a  judgment  against  the  ancestor  which  was  enti- 
tled, should  need  be,  to  the  unincumbered  value  of  the  whole 
estate ;  next  an  indefinite  incumbrance  on  the  land  in  the  hands 
of  the  ancestor's  devisee  for  the  maintenance  of  the  widow,  which 
could  not  be  taken  out  of  the  purchase  money ;  and  last,  a  judg- 
ment against  the  devisee,  on  which  the  land  was  sold,  and  conse- 
quently subject  to  the  judgment  against  the  ancestor,  which  would 
otherwise  have  been  postponed  to  a  subsequent  incumbrance,  and 
might  have  failed  of  effect  had  it  been  thrown  on  the  price  of  the 
land,  sold,  as  it  was,  subject  to  an  intermediate  incumbrance.  To 
prevent  the  possibility  of  such  an  occurrence,  we  held  that  a 
younger  judgment  creditor,  in  that  predicament,  sells  subject  to 
the  preceding  liens,  and  comes  in  with  the  other  subsequent  lien 
creditors,  according  to  order  of  priority. 

It  will  be  perceived  that  the  case  before  us  is  different  in  an 
essential  particular.  As  the  preceding  mortgage  was  not  the  first 
incumbrance,  and  was  consequently  not  guarded  by  the  statute 
of  1830,  the  subsequent  creditor  had  power  to  sell  clear  of  it ;  but 
did  not.  It  is  argued  that  he  was,  notwithstanding,  bound  to  sell 
according  to  the  terms  of  the  levy  which  was  not  subject  to  the 
mortgage ;  but  the  contrary  was  held  in  Stakpole  v.  Glassford, 
(16  Serg.  4*  Rawle  163,)  where  neither  the  levy,  the  return  of 
sale,  nor  the  deed  was  subject  .to  the  mortgage;  yet  it  was  ruled 
that  the  purchaser  was  bound  by  his  agreement  to  take  subject  to 
it,  proved  before  the  jury  as  a  matter  of  fact.  And  that  there  is 
neither  discrepance  nor  contradiction  between  the  levy  and  such 
proof  is  evident  from  the  consideration  that  the  whole  is,  in  effect, 
sold  as  well  as  levied,  a  part  of  the  price  sufficient  to  answer  the 
mortgage  debt  being  left  on  the  land.  In  the  case  at  bar,  the  land 
was  at  first  offered  as  unincumbered,  but  eventually  sold  expressly 
subject  to  the  mortgage  which  was  discovered  in  the  course  of  the 
biddings,  and  consequently  to  nothing  else.  Had  it  produced  less 
than  enough  to  satisfy  the  legacy,  the  legatee  might  have  had  the 
sale  set  aside ;  but  the  execution  creditor  cannot  complain  that 
she  has  acquiesced  in  it,  and  come  into  court  for  her  money  on 
his  own  terms.  In  fact,  the  same  result  has  been  produced  by 
selling  subject  to  the  mortgage  that  would  have  been  produced 
by  selling  free  from  it,  except  that  the  mortgage  money,  instead 
of  being  in  court,  is  in  the  land  ;  and  whatever  remains  after  pay- 
ment of  the  legacy  is  distributable  among  the  judgment  creditors, 
just  as  if  the  mortgage  money  had  been  paid  into  court  in  the 
first  instance,  and  taken  out  by  the  mortgagee. 

The  only  room  for  doubt  is,  whether  the  legacy  is  actually 
charged  on  the  land.  An  intent  to  charge  has  been  implied  by 
the  English  courts  from  a  devise  of  the  residue,  real  and  personal, 
after  payment  of  legacies ;  whence  a  supposed  design  that  the  de- 
visee should  have  nothing  till  the  legacies  were  first  taken  out  of 
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the  land.  We  went  a  step  further,  in  M'Lanahan  v.  M'Lana- 
han,  (I  P.  R.  9,)  where  we  inferred  a  design  to  charge  a  particu- 
lar legacy,  from  a  blending  of  the  real  and  personal  estates  in  a 
devise  not  of  the  residue,  particular  parts  of  the  estate  being 
excepted;  and  this,  too,  though  other  legacies  were  expressly 
charged.  That  case  has  become  a  rule  of  property,  and  it  is, 
therefore,  not  to  be  shaken.  Nor  ought  there  to  be  a  desire  to 
shake  it.  That  the  devisee  of  a  residue  is  to  have  nothing  till  the 
legacies  are  paid,  is  certainly  a  legal  inference ;  but  it  would  seern 
to  follow  as  naturally  from  any  devise  that  confounds  the  land 
with  the  personal  estate,  which  is  the  natural  fund.  Nor  is  such 
an  inference  destitute  of  support  from  authority ;  for  legacies  were 
declared  to  be  payable  out  of  the  land  in  Muddle  v.  Fry,  (6  Madd. 
270,)  where  there  was  no  residue,  and  the  will  contained  no  de- 
vise or  mention  of  the  land  at  all,  except  under  the  words  "  worldly 
estate."  There  is  certainly  no  substantive  difference,  in  respect 
to  the  actual  meaning,  between  a  devise,  like  the  present,  of  all 
the  testator's  real  and  personal  estate,  the  devisee  "  paying  the 
several  legacies  hereinafter  mentioned,"  and  a  devise  of  the  resi- 
due, the  legacies  being  first  paid.  In  practice  they  are  usually 
accidental  forms  of  saying  the  same  thing,  which  imply  a  differ- 
ence of  time  rather  than  of  meaning;  and  which  have  often  borne 
hard  on  daughters  and  younger  sons,  contrary  to  the  testator's 
actual  intention.  To  say,  in  a  case  like  the  present,  where  money 
is  given  in  lieu  of  land  merely  for  the  convenience  of  partition, 
that  there  is  no  more  than  a  personal  charge,  would  be  fraught 
with  injustice.  The  common  law  charges  owelty  of  partition  on 
the  land  for  which  it  is  substituted,  in  the  shape  of  a  rent;  and 
in  a  vast  majority  of  cases  the  testator  intends  to  make  the  land 
a  security  for  the  equivalent  given  for  it,  and  we  are  bound  to 
give  effect  to  his  intention  where  we  may  do  so  without  violating 
an  established  principle.  In  this  instance  we  are  at  liberty  to  say 
that  the  legacy  was  charged  on  the  land. 

Decree  affirmed. 
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If  the  administrators  of  an  estate  take  a  note,  with  security,  payable  in  six 
months,  for  the  assets  of  the  intestate  sold  at  vendue,  and  the  payers  fail  before 
it  becomes  due,  they  will  be  exonerated  from  liability  for  it :  but  if  the  payers 
are  able  to  pay  when  the  note  becomes  due,  and  the  administrators  make  no  effort 
to  collect  it,  and  it  becomes  lost  by  the  subsequent  insolvency  of  the  payers,  they 
will  be  chargeable  with  the  loss. 

APPEAL  from  the  decree  of  the  Orphans'  Court  of  Lancaster 
county  by  John  Lang  and  James  Perry,  administrators  of  Dr 
Samuel  A.  Johnston,  deceased.  The  Orphans'  Court  made  the 
following  decision  and  decree  :  — 

LEWIS  (President).  —  The  intestate  died  on  the  26th  November 
1839,  and  letters  of  administration  were  taken  out  by  the  account- 
ants on  the  llth  December  1839.  On  the  2d  of  January  1840, 
the  accountants  having  sold  to  Benjamin  Barr  a  portion  of  the 
assets  of  the  estate,  took  his  single  bill,  with  that  of  John  Barr  as 
surety,  for  the  sum  of  $201.48,  payable  six  months  after  date. 
The  debtor  and  his  surety  were  good  at  the  time,  and  if  the  de- 
mand had  been  pressed  with  proper  diligence,  it  might  have  been 
recovered ;  but  it  appears  that  the  principal  debtor  was  not  called 
upon  for  the  payment  until  six  months  after  the  money  was  due, 
and  that  the  surety  has  never  been  called  upon  for  payment.  That 
both  were  of  ability  to  pay  at  the  time  the  note  fell  due,  on  the 
2d  July  1840,  and  that  both  principal  and  surety  made  an  assign- 
ment in  April  1841,  and  subsequently  took  the  benefit  of  the  bank- 
rupt law.  In  the  first  place,  the  accountants  gave  a  credit  of  six 
months  by  the  contract ;  they  then,  by  their  negligence,  gave  an 
additional  credit  of  six  months  by  omitting  to  call  upon  the  prin- 
cipal debtor  for  payment.  They  have  never  demanded  payment 
of  the  surety,  who  testifies  that  he  would  have  paid  it  if  demand 
had  been  made  at  the  maturity  of  the  note.  No  legal  proceedings 
were  instituted  for  the  recovery.  No  reasons  have  been  given  for 
this  delay. 

Executors  and  administrators  are  sworn  well  and  truly  to  ad- 
minister according  to  law.  The  law  requires  them  to  file  an 
account  of  their  administration  in  one  year  from  administration 
granted  (14  section  Act  15th  March  1832),  and  the  condition  of 
the  administration  bond  is  to  the  same  effect.  From  all  these 
enactments  it  may  be  inferred  that  the  duty  of  their  office  required 
that  the  accountants  should  make  use  of  some  efforts  to  collect  the 
money  within  a  year  from  the  time  of  entering  upon  the  trust. 
But  no  efforts  whatever  were  used  within  that  time,  and  no  pro- 
per efforts  afterwards.  A  mere  application  for  payment  without 
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legal  proceedings  will  not  excuse.  It  is  the  opinion  of  the  court, 
that  with  proper  diligence  the  debt  might  have  been  collected,  and 
for  this  reason  accountants  ought  to  be  charged  with  the  amount 
lost  by  their  neglect. 

N.  Ellmaker,  for  appellants,  argued  that  trustees  should  only 
be  charged  with  gross  negligence,  and  cited  1  P.  Wms.  142;  11 
Serg.  4*  Rawle  71;  12  Serg.  fy  Rawle  334;  2  Rawle  122;  1  P. 
R.  207;  5  Whart.  476;  3  Watts  443;  6  Watts  188,  253;  8  Watts 
21 ;  4  Johns.  Chan.  628. 

Frazer,  contra,  argued  that  there  was  such  gross  negligence 
that  the  administrators  were  liable. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — An  executor  is  primd  facie  liable  for  the  appraised 
value  of  the  personal  estate,  and  it  is  his  duty,  within  one  year, 
at  most,  from  the  death  of  the  testator,  to  sell  or  dispose  of  the 
deceased's  effects,  and  convert  them  into  ready  money,  to  answer 
the  purposes  of  the  trust.  In  England  the  property  is  sold  for 
cash,  and,  of  course,  the  executor  is  immediately  chargeable  with 
the  price;  but  in  Pennsylvania,  for  reasons  arising  out  of  a  differ- 
ent state  of  circumstances,  another  rule  has  been  adopted.  The 
practice  is  to  sell  at  a  short  credit,  taking  notes,  with  security, 
over  a  certain  amount,  payable  in  three  and  six  months.  This  is 
discretionary  with  the  executor;  and  when  the  latter  mode  is 
adopted,  he  is  not  chargeable,  when  he  acts  with  good  faith  and 
ordinary  care,  immediately  on  the  sale,  but  he  becomes  liable  at 
the  expiration  of  the  time  of  credit;  and,  to  discharge  himself,  he 
must  show  that  the  money,  if  not  received,  was  lost  without  any 
default  or  negligence  on  his  part.  Thus,  if  he  is  able  to  prove 
the  solvency  of  the  purchaser  and  surety  at  the  time  of  sale,  and 
that,  in  the  intermediate  time,  he  became  insolvent,  or  that  he 
used  ordinary  diligence  to  obtain  payment,  and  failed,  he  is  enti- 
tled to  an  exoneration.  But  this  it  is  incumbent  on  the  executor 
to  prove,  as  he  is  prima  facie  liable,  and  the  burthen  of  proof  is 
thrown  on  him.  The  intestate  died  on  the  22d  November  1839, 
and  letters  of  administration  were  granted  the  llth  December 
1839.  On  the  2d  January  1840,  the  administrator  sold  to  Benja- 
min Barr  some  articles  belonging  to  the  estate,  and  took  his  note 
for  the  amount,  with  security,  payable  six  months  after  date.  It 
is  conceded  the  debtor  and  security  were  good  at  the  time  of  the 
sale,  so  that  the  case  depends  on  the  question,  whether  the  admi- 
nistrator has  shown  that  the  loss  has  arisen  from  circumstances 
over  which  he  had  no  control,  and  not  in  consequence  of  any  de- 
fault of  his. 

The  facts  are,  that  he  gives  a  credit  of  six  months,  and,  so  far 
as  appears,  takes  no  further  steps  to  collect  the  amount  due.  He 
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neither  commences  suit,  nor  does  he  even  demand  payment  until 
six  months  after  the  note  arrived  at  maturity,  and  after  the  time 
given  for  the  settlement  of  the  estate.  It  is  a  case,  not  of  ordi- 
nary care,  but  of  gross  negligence,  for  he  has  failed  to  show  that 
he  made  any  efforts  whatever,  in  proper  time,  to  recover  the  mo- 
ney. A  mere  application  for  payment,  without  more,  would  not 
have  availed  him.  To  entitle  him  to  a  credit,  he  must,  in  addi- 
tion, prove  that  he  took  legal  steps  to  recover  the  sum  due,  or 
that,  from  the  notorious  insolvency  of  the  debtors,  a  suit  would 
have  been  useless.  But,  so  far  from  this  being  true,  the  proba- 
bility is,  that  if  ordinary  diligence  had  been  used,  the  money 
would  have  been  recovered ;  as  the  proof  is  positive  that  the  prin- 
cipal and  surety  were  able  to  pay  when  the  note  fell  due. 

Decree  affirmed. 


Commonwealth  against  Reitzel. 

A  settlement  of  the  account  of  a  public  officer,  made  by  the  accounting  officers 
of  the  government,  in  pursuance  of  the  Act  of  the  30th  March  1811,  is  conclusive 
evidence  of  the  amount  due,  in  an  action  upon  the  official  bond,  as  well  against  the 
sureties  as  the  principal,  if  that  account  purports  to  embrace  only  the  moneys  re- 
ceived and  paid  by  the  officer  during  the  time  the  defendant  was  a  surety :  but  it 
is  competent  for  the  surety  to  prove  that  the  moneys  charged  in  that  settlement 
were  received  before  the  time  when  he  became  the  surety. 

In  an  action  against  the  surety  of  a  receiving  officer  of  the  government  upon 
his  official  bond,  the  defendant  is  entitled  to  have  the  moneys  received  and  paid 
by  the  officer,  during  the  year  he  was  the  surety,  appropriated  to  his  relief,  al- 
though it  may  appear  that  the  officer  was  a  defaulter  for  several  preceding  years. 

In  an  action  by  the  Commonwealth  against  the  surety  of  a  defaulting  officer, 
the  principal  becomes  a  competent  witness  by  being  released  by  the  defendant 
from  his  liability  for  the  costs  of  the  action. 

ERROR  to  the  District  Court  of  Lancaster  county. 

The  Commonwealth  of  Pennsylvania  against  Philip  Reitzel,  co- 
obligor  in  a  bond  with  Frederick  Hambright  and  others.  This 
was  an  action  of  debt  upon  the  official  bond  of  Frederick  Ham- 
bright  and  others.  Frederick  Hambright  had  been  appointed 
collector  of  tolls  upon  the  Columbia  railroad  at  Lancaster  in  1839, 
and  every  year  thereafter  until  1843.  Each  year  he  was  ap- 
pointed he  gave  a  new  bond  with  different  sureties ;  and  on  the 
19th  April  1843,  when  he  was  appointed,  Philip  Reitzel  and  others 
became  his  sureties.  On  the  25th  March  1844,  the  account  of  the 
receipt  and  payment  of  tolls  by  Hambright,  from  1839  up  to  the 
time  when  he  went  out  of  office,  was  made  by  the  Auditor  General, 
and  a  balance  struck  of  $10,095.80,  which  was  duly  certified : 

IX. K 
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and  the  Commonwealth  claimed  to  recover  this  balance.  The 
defence  was  that  the  defendant  was  only  liable  for  the  defalcation 
of  Hambright  during  the  one  year  in  which  he  was  his  surety ; 
and  he  offered  evidence  to  show  what  that  amount  was.  The 
plaintiff  objected,  on  the  ground  that  the  settlement  by  the  ac- 
countant officers  of  the  Commonwealth  was  final  and  conclusive, 
if  not  appealed  from  in  pursuance  of  the  Act  of  30th  March  1811. 
But  the  court  below  (HAYES,  President)  was  of  opinion  that  the 
defendant's  liability  could  only  be  for  the  defalcation  which  ac- 
crued during  the  time  he  was  the  surety,  and  therefore  admitted 
the  evidence,  and  sealed  a  bill  of  exception  at  the  instance  of  the 
plaintiff. 

The  defendant,  having  first  released  Frederick  Hambright,  the 
principal  in  the  bond,  from  all  liability  to  him  for  the  costs  of  this 
action,  offered  him  as  a  witness.  The  plaintiff  objected  to  his 
competency,  but  the  court  overruled  the  objection,  and  sealed  a 
bill  of  exception. 

It  also  appeared  on  the  trial,  that  during  the  year  when  the 
defendant  was  surety  several  payments  were  made  to  the  Com- 
monwealth out  of  moneys  collected  during  the  year;  the  plain- 
tiffs contended  that  such  payments  should  be  applied  to  the  dis- 
charge of  the  previous  indebtedness  of  the  officer ;  but  the  court 
was  of  a  different  opinion,  and  instructed  the  jury  to  apply  such 
payments  to  the  relief  of  the  defendant.  The  jury  rendered  a 
verdict  for  the  plaintiff  for  $2342. 

Boas  and  Frazer,  for  plaintiff  in  error,  contended  that  the  set- 
tlement made  by  the  Auditor  General  was  conclusive,  and  cited 
the  Act  of  30th  March  1811 ;  3  Yeates  543 ;  4  Yeates  361 ;  8  Watts 
37;  that  Hambright  was  not  a  competent  witness;  5  Watts  $ 
Serg.  509 ;  6  Watts  fy  Serg.  514 ;  and  as  to  the  appropriation  of 
payments,  3  Watts  fy  Serg.  324. 

Fordney  and  Stevens,  contra,  argued  that  the  settlement  of  the 
account  did  not  purport  to  be  a  settlement  of  the  liability  of  the 
officer  for  the  time  when  the  defendant  was  surety,  and  he  could 
only  be  charged  for  the  defalcation  of  one  year.  4  DalL  28*3 ;  1 
Peters  46.  The  Commonwealth  made  no  appropriation  of  the 
payments;  they  were  simply  credited  to  the  officer;  the  law  will 
therefore  appropriate  them  so  that  justice  may  be  done  to  the 
surety.  7  Cranch  572;  9  Cow.  42;  4  Dall.  282;  15  Wend.  19; 
8  Wend.  403 ;  1  Esp.  N.  P.  229. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  action  was  instituted  in  the  court  below  by 
the  Commonwealth  of  Pennsylvania  against  the  defendant,  Philip 
Reitzel,  upon  his  bond  as  one  of  the  sureties  of  Frederick  Ham- 
bright,  late  collector  of  tolls  at  Lancaster,  to  recover  two  several 
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sums  of  money  alleged  to  be  due  from  him,  according  to  a  settle- 
ment made  thereof  by  the  Auditor  General  on  the  25th  day  of 
March  1844;  the  first  sum  being  $ 5859.41,  received  and  due  for 
motive  power,  and  the  second  sum  $4236.39,  received  for  rail- 
road tolls,  forming  an  aggregate  sum  of  $10,095.80.  Hambright 
had  been  appointed  first  to  the  office  in  1839,  and  continued  in  it, 
by  a  reappointment  annually,  until  the  latter  end  of  1843.  He 
gave  a  new  bond  every  year,  with  sureties,  conditioned  for  the 
faithful  discharge  of  the  duties  of  the  office.  The  Auditor  Gene- 
ral, in  settling  and  stating  the  accounts  of  Hambright,  blended 
them  together  for  the  several  years  that  he  had  been  in  office ; 
first,  by  charging  him  in  chronological  order  with  the  various 
sums  received  from  time  to  time,  as  collector,  throughout  the 
several  years  he  was  in  office,  as  if  they  were  to  be  considered 
constituent  parts  of  the  same  account ;  and  again,  by  giving  credit 
on  the  other  side  of  the  account  for  the  various  sums  of  money 
paid  over  as  collector,  in  the  order  of  time  that  they  were  so  paid. 
Thus  making  one  general  account,  by  commencing  with  the  time 
that  Hambright  came  into  office  under  his  first  appointment,  and 
terminating  it  with  the  close  of  the  last  year  that  he  was  in  office ; 
so  that,  in  the  final  balance,  he  was  charged  with  the  difference 
between  the  amount  of  the  whole  of  the  moneys  received,  and  the 
amount  of  the  moneys  paid  over  by  him  during  the  whole  of  the 
time  that  he  was  collector.  The  defendant  was  surety  for  the 
last  year,  and  as  such  was  sued  on  his  bond  for  the  default  of 
Hambright  in  that  year  alone,  and  on  the  trial  of  the  cause  was 
permitted  by  the  court  to  give  evidence  showing  the  actual 
amount  of  the  moneys  received  by  Hambright  as  collector,  and 
the  amounts  of  the  same  moneys  paid  over  by  him  during  the 
year  for  which  the  defendant  was  bound  as  his  surety,  making 
the  difference  only  of  $2342  against  the  defendant,  instead  of 
$10,095.80.  The  evidence  given  for  this  purpose  was  all  objected 
to  on  the  part  of  the  Commonwealth,  and  exception  taken  to  the 
opinion  of  the  court  receiving  it.  The  counsel  for  the  Common- 
wealth claim  that  the  settlement  made  by  the  Auditor  General, 
and  given  in  evidence  in  support  of  her  claim,  was  conclusive  in 
regard  to  the  amount  for  which  the  defendant  was  liable,  and 
hence  the  court  erred  in  admitting  the  evidence  offered  for  the 
purpose  of  repudiating  it.  In  order  to  show  that  the  settlement 
of  the  Auditor  General,  given  in  evidence  and  in  support  of  the 
plaintiff's  claim,  was  binding  and  conclusive  upon  the  defendant, 
the  Act  of  the  30th  of  March  1811,  is  relied  on.  5  Smith.  L.  228. 
By  the  first  section  it  is  enacted  that  "  all  accounts  between  the 
Commonwealth  and  any  person  or  persons,  body  politic  or  corpo- 
rate, as  well  those  with  the  officers  of  the  revenue  as  other  per- 
sons entrusted  with  the  receipt  of,  or  who  have  or  hereafter  may 
become  possessed  of  public  money,  also  the  accounts  of  all  per- 
sons having  claims  on  the  Commonwealth,  except  as  hereafter  are 
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excepted,  shall  be  examined  and  adjusted  by  the  Auditor  General 
according  to  law  and  equity."  By  the  llth  section,  "  if  any  per- 
son or  persons,  body  politic  or  corporate,  be  dissatisfied  with  the 
settlement  of  his,  her  or  their  account  by  the  Auditor  General 
and  State  Treasurer,  he,  she  or  they  may  appeal  therefrom  to  the 
Court  of  Common  Pleas  of  the  county  in  which  the  seat  of  govern- 
ment shall  then  be,  and  such  appeal  shall  be  transmitted  by  the 
Auditor  General  to  the  clerk  of  said  court,  to  be  by  him  entered 
of  record,  subject. to  the  like  proceedings  under  the  directions  of 
the  State  Treasurer  as  in  common  suits :  Provided,  however,  that 
the  appeal  be  filed  in  the  office  of  the  Auditor  General  within 
sixty  days  after  notice  of  such  settlement  (which  is  required,  by 
the  9th  section  of  the  Act,  to  be  given  to  the  party  by  the  Audi- 
tor General  in  thirty  days  after  the  settlement),  and  be  accompa- 
nied with  a  specification  of  objections  to  said  settlement,"  &c. 
The  12th  section  declares  that  "  the  amount  or  balance  of  every 
account  settled  agreeably  to  the  Act,  due  to  the  Commonwealth, 
shall  be  deemed  and  adjudged  to  be  a  lien,  from  the  date  of  the 
settlement  of  such  account,  on  all  the  real  estate  of  the  person  or 
persons  indebted,  and  on  his  or  their  securities,  throughout  this 
Commonwealth." 

It  is  very  apparent  from  the  various  provisions  of  the  act,  that 
the  Legislature  intended  to  make  a  settlement  of  the  accounts 
mentioned  in  it  by  the  Auditor  General  and  State  Treasurer  in 
the  manner  therein  directed,  final  and  conclusive  unless  appealed 
from  within  the  time  allowed  by  the  Act  for  that  purpose,  and 
conclusive,  too,  as  I  conceive,  upon  the  sureties,  though  the  right 
of  appeal,  as  it  appears  to  me,  is  only  given  to  the  principal  debt- 
ors. But  then,  in  order  to  make  it  binding  and  conclusive  upon 
the  surety,  it  ought  to  appear  in  some  way  that  it  is  exclusively 
applicable  to  the  time  for  which  he  was  bound  as  surety,  and  not 
made  to  include  accounts  against  the  principal  debtor  which  ac- 
crued either  before  the  suretyship  of  the  defendant  commenced, 
or  after  it  ceased.  To  make  a  surety  responsible  for  moneys 
received  by  the  principal,  it  ought  to  be  that  they  were  received, 
at  least,  during  the  time  for  which  the  obligation  of  his  suretyship 
made  him  answerable  as  such.  For  it  is  not  the  settlement  of  the 
account  alone  that  renders  him  liable;  his  obligation  lies  at  the 
bottom  of  his  liability,  and  if  the  accounts  charged  against  the 
principal  are  not  embraced  by  the  obligation  of  the  surety,  it  is 
very  clear  that  the  latter  cannot  be  made  liable  by  any  thing  that 
the  Auditor  General  and  State  Treasurer  can  do,  who  are  ex- 
pressly required  to  adjust  and  settle  the  account  according  to  law 
and  equity.  The  evidence,  therefore,  objected  to  was  admissible, 
for  the  purpose  of  showing  that  the  money  demanded  of  the  de- 
fendant in  this  action,  and  charged  to  his  principal  in  his  general 
account  by  the  Auditor  General  and  State  Treasurer,  was  not 
received  by  the  principal  during  the  time  for  which  the  defendant 
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was  bound  as  his  surety,  but  that  much  the  greater  portion  of  it 
had  been  received  long  before. 

It  is  also  alleged  that  the  court  below  erred  in  admitting  Ham- 
bright  himself  to  testify  on  behalf  of  the  defendant ;  that  he  was 
interested  in  the  event  of  the  suit,  and  therefore  incompetent. 
The  defendant,  before  he  adduced  Hambright  as  a  witness  on  his 
behalf,  executed  and  delivered  to  him  a  release,  discharging  him 
from  all  liability  that  he  might  be  under  to  him,  for  and  on  account 
of  the  costs  to  which  he,  the  defendant,  might  be  subjected,  and 
have  to  pay  in  this  action.  This,  as  it  would  appear,  is  the  only 
interest  which  Hambright  had  or  could  have  in  this  suit ;  for  his 
liability  to  the  Commonwealth  for  the  payment  of  the  debt  that 
might  be  recovered  from  the  defendant  in  this  action,  was  at  least 
as  strong  and  as  certain  as  any  liability  he  was  under  to  the  de- 
fendant to  keep  him  indemnified,  or  to  reimburse  him  in  case  he 
should  be  compelled  to  pay  it,  could  be.  As  between  the  Com- 
monwealth and  the  defendant,  he  stood  indifferent  as  regarded  the 
debt  owing  by  him  to  the  Commonwealth.  He  was  bound  to  pay 
it,  at  all  events,  either  to  the  Commonwealth,  or  if  the  defendant 
was  made  to  pay  it  for  him,  then  to  the  latter.  But,  in  no  event 
of  this  suit,  whether  the  result  should  be  in  favour  of  or  against 
the  defendant,  could  the  liability  of  Hambright  be  diminished  or 
increased,  except  as  to  the  costs  of  it,  from  which  he  was  released. 
The  verdict  and  judgment  in  this  action  could  not  be  made  evi- 
dence, either  for  or  against  Hambright,  in  an  action  brought  by 
the  Commonwealth  against  him  to  recover  the  debt  claimed  here. 
It  is  clear,  therefore,  that  after  being  released  by  the  defendant 
from  all  claim  which  the  latter  might  or  should  have  against  him, 
at  any  time,  for  or  on  account  of  the  costs  of  this  suit,  he  could 
not  be  affected  in  any  way  whatever  by  the  result  of  it,  and  con- 
sequently was  competent  to  give  testimony. 

There  are  also  exceptions  to  the  answers  given  by  the  court  to 
certain  points  submitted  by  the  counsel  for  the  Commonwealth,  in 
which  it  is  alleged  that  the  court  erred.  By  the  first  point  the 
court  was  requested  to  instruct  the  jury,  that  as  the  defendant 
had  neglected  to  attend  to  the  settlement  of  Mr.  Hambright's  ac- 
count, or  had  not  appealed  therefrom,  after  it  was  settled,  in  the 
manner  prescribed  by  the  llth  section  of  the  Act  recited  above, 
the  settlement,  as  made,  became  binding  and  conclusive  on  all  the 
parties,  as  well  the  sureties  as  the  principal,  and  therefore  could 
not  be  contradicted  or  impeached  in  this  suit,  or  inquired  into 
collaterally.  To  which  the  court  answered,  that  the  fact  of  the 
defendant's  not  having  attended  to  the  settlement  of  Mr.  Ham- 
bright's account,  nor  having  appealed  therefrom,  could  not  pre- 
clude him  from  showing  that  the  very  moneys  received  by  the 
collector,  after  the  bond  of  the  19th  April  1843,  (meaning  the 
bond  in  suit,)  were  all  paid  over  to  the  State  Treasurer,  and 
availing  himself  of  that  circumstance,  so  far  as  it  has  been  proved, 
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to  establish  his  defence.  Although  the  answer  of  the  court  may 
not  have  been  altogether  correct  in  the  abstract,  yet  we  think  it 
was  so,  as  applicable  to  the  circumstances  of  this  case.  Had  an 
account  been  adjusted  and  settled  by  the  Auditor-General  and 
State  Treasurer  for  the  time  merely  covered  by  the  bond  of  the 
defendant  in  suit,  showing  a  particular  sum  of  money  due  by  the 
principal  to  the  Commonwealth,  and  the  settlement  had  remained 
unappealed  from,  after  notice  given  of  its  having  been  made,  until 
the  time  allowed  by  the  Act  for  appealing  had  expired,  the  settle- 
ment would  therdby  have  become  conclusive  on  both  principal 
and  sureties,  though  it  might  have  been  full  of  errors.  But  the 
account  given  in  evidence,  showing  the  sum  or  balance  claimed 
by  the  Commonwealth  to  be  due  from  Mr.  Hambright,  included 
some  four  years,  at  least,  not  embraced  by  the  bond  of  the  de- 
fendant, upon  which  he  is  sued  here.  It  cannot  be  said,  therefore, 
with  any  propriety,  that  such  a  settlement  could  have  been  meant 
or  intended  to  have  been  made,  for  the  purpose  of  showing  the 
amount  for  which  the  defendant  had  become  liable  to  pay  under 
his  bond,  by  reason  of  the  delinquency  of  the  principal  in  regard 
to  it.  It  may  show  the  true  state  of  the  indebtedness  of  the  prin- 
cipal at  the  close  of  the  whole  period  for  which  he  was  collector, 
and  therefore  becomes  binding  and  conclusive  upon  him,  if  not 
appealed  from  in  due  time;  but  it  would  be  the  most  flagrant  in- 
justice imaginable  to  hold  it  so  as  to  the  surety.  This  would  be 
shifting,  by  the  process  of  appropriation,  as  the  court  say  in  The 
Postmaster  General  v.  Norvell,  (Gilp.  126),  the  burthen  of  pay- 
ment, resting  on  the  shoulders  of  the  sureties  in  the  several  bonds 
given  for  the  preceding  years,  on  that  of  the  defendant,  who  is  a 
surety  in  the  bond  given  for  the  last  year,  which  the  court  say 
most  clearly  cannot  be.  The  court  also  say  that  each  set  of  sure- 
ties must  answer  for  its  own  defaults,  and  is  entitled  to  be  credited 
with  its  own  payments.  This  also  is  all  in  accordance  with  the 
principles  laid  down  in  the  United  States  v.  January,  (7  Cranch 
575) ;  where  the  court  say,  "  it  will  be  generally  admitted  that 
moneys  arising,  due,  and  collected  subsequently  to  the  execution 
of  the  second  bond,  cannot  be  applied  to  the  discharge  of  the  first 
bond,  without  manifest  injury  to  the  surety  of  the  second  bond, 
and  vice  versa;"  justice  between  the  different  sureties  can  only  be 
done  by  reference  to  the  collector's  books,  and  the  evidence  which 
they  contain  may  be  supported  by  parol  testimony,  if  any  in  the 
possession  of  the  parties  interested.  In  The  Postmaster  General 
v.  Norvell,  (Gilp.  126),  the  court  determined  that  the  government, 
for  whose  security  both  bonds  were  given,  could  not  apply  the 
moneys  collected  by  the  officer  after  and  under  the  second  bond, 
and  on  the  responsibility  of  the  sureties  in  a  second  bond,  to  the 
payment  or  credit  of  the  balance  due  on  moneys  collected,  and 
which  ought  to  have  been  paid,  by  and  under  the  first  bond. 
Again,  in  page  130,  the  court  say,  "  the  principle  of  law  is,  that 
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you  shall  not  take  the  moneys  due  and  collected  subsequently  to 
the  execution  of  the  second  bond,  and  apply  them  to  the  discharge 
of  the  first  bond." 

In  opposition  then  to  principles  so  equitable  and  just,  it  is  not 
to  be  supposed  that  the  account  of  Mr  Hambright,  as  stated  by 
the  Auditor  General,  which  was  a  general  account,  embracing  the 
whole  time  that  he  had  been  in  office,  from  1839  to  1844,  though 
appointed  and  reappointed  annually,  when  new  bonds  and  sure- 
ties were  given  for  each  year,  was  designed  to  show  the  actual 
liability  of  the  different  sets  of  sureties  under  their  respective 
bonds.  The  form  and  manner  of  making  out  and  stating  the  ac- 
count shows  nothing  of  the  kind,  and  could  not  possibly  have  been 
intended  to  show  it,  for  it  shows  most  clearly  the  contrary  on  its 
face.  Had  such  been  the  intention,  a  separate  and  distinct  ac- 
count would  have  been  made  out  and  stated  for  each  year,  com- 
mencing with  the  date  of  the  appointment  or  reappointment  for 
the  same,  and  showing  the  moneys  received  and  paid  away  during 
each  year.  Had  this  been  done,  I  have  not  a  doubt  but  the  sure- 
ties respectively  for  each  year  would  have  been  bound  and  con- 
cluded by  the  settlement,  if  not  appealed  from  within  due  time. 
But  the  account  being  made  out  in  the  form  of  a  general  account 
current,  commencing  with  the  year  1839  and  closing  with  the 
year  1843—4,  throws  the  accumulated  balance  for  this  whole  pe- 
riod upon  the  defendant,  who  was  surety  only  for  the  last  year. 
This  would  be  so  abhorrent  to  every  principle  of  justice,  and  even 
contrary  to  what  was  intended,  as  it  would  appear  from  the 
form  and  manner  of  stating  and  settling  the  account,  that  it  can 
and  ought  not  to  be  allowed  or  sanctioned. 

The  discussion  of  this  first  point,  submitted  to  the  court  below, 
and  the  principles  referred  to  and  brought  to  bear  upon  it,  solve 
the  questions  raised  in  the  second  and  third  points,  the  answers 
to  which  were  excepted  to.  It  is  therefore  unnecessary  to  notice 
them  specially. 

Judgment  affirmed. 
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Morrison's  Case. 

Upon  a  sale  by  the  sheriff  of  the  real  estate  of  one  who  died  intestate,  and  after 
the  payment  of  liens  entered  in  his  lifetime,  the  residue  must  be  paid  to  the  ad- 
ministrator, to  be  paid  and  distributed  according  to  law,  upon  his  giving  such 
security  as  the  court  may  decree. 

APPEAL  from  the  decree  of  the  Court  of  Common  Pleas  of 
Perry  county,  appropriating  the  proceeds  of  the  sale  of  the  real 
estate  of  James  Morrison,  deceased. 

James  Morrison  "died  intestate,  seised  of  the  real  estate  which 
was  the  subject  of  sheriff's  sale.  By  a  proceeding  in  the  Or- 
phans' Court  partition  was  made  of  the  estate  into  three  parts, 
which  were  severally  taken  at  the  valuation  by  three  of  the  sons, 
each  of  whom  entered  into  recognizances,  with  securities,  for  the 
payment,  of  the  shares  of  their  sisters,  Rebecca,  married  to  John 
L..  Lamareux,  Margaret,  Eliza,  Mary,  Jane  and  Horabella  Morri- 
son. At  the  death  of  James  Morrison  there  were  judgments 
against  him.  Upon  one  of  them  in  favour  of  Anderson's  executors, 
which  had  been  revived  with  notice  to  the  heirs  of  James  Morri- 
son in  possession  of  the  land,  a  fieri  facias  was  issued  and  levied 
on  the  estate,  and  it  was  afterwards  sold  on  a  venditioni  exponas, 
and  the  proceeds  of  that  sale  was  the  money  now  in  court. 

After  paying  all  the  judgments  which  were  liens  in  the  lifetime 
of  James  Morrison,  there  remained  about  $1200  to  be  appropri- 
ated. Ralph  Ewing  claimed  the  money  upon  a  judgment  obtained 
against  the  administrator  of  James  Morrison  for  $169.07.  The 
court  rejected  this  claim  on  the  ground  that  it  had  not  been  pro- 
secuted to  judgment  with  notice  to  the  widow  and  heirs.  P. 
Stambaugh  claimed  $26.03,  the  amount  of  a  judgment  obtained 
against  the  administrator  of  James  Morrison,  deceased.  The 
court  refused  to  decree  the  payment  of  this  judgment. 

The  administrator  de  bonis  non  of  James  Morrison  claimed  the 
whole  fund,  after  deducting  liens  in  the  lifetime  of  the  intestate, 
and  tendered  a  bond  with  sufficient  sureties,  which  was  approved 
by  the  court,  for  a  legal  appropriation  of  it,  and  exhibited  a  claim 
of  John  Stambaugh  for  $5.90,  and  of  John  Cams  for  $33.84  against 
the  estate. 

Lamareux  and  wife,  and  the  other  heirs  of  Jarnes  Morrison,  de- 
ceased, claimed  that  the  money  should  be  appropriated  by  the 
court,  and  after  the  payment  of  the  just  debts  of  James  Morri- 
son, deceased,  that  the  residue  should  be  paid  to  them  on  their 
recognizances.  But  the  court  decreed  that  the  money  should  be 
paid  to  the  administrator  de  bonis  non.  From  this  decree  all  the 
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recognizees  appealed,  and  assigned  for  error  that  the  court  decreed 
the  money  to  the  administrator  de  bonis  non. 

Watts,  for  appellants. 
Reed,  for  appellees. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  case  seems  to  fall  within  the  express  pro- 
vision of  the  33d  section  of  the  Act  of  24th  February  1834,  that 
in  all  cases  where  property,  real  or  personal,  of  a  decedent  is  sold 
upon  an  execution,  and  more  money  raised  than  is  sufficient  to 
pay  off  liens  of  record,  the  balance  shall  be  paid  over  to  the  execu- 
tor or  administrator  for  distribution,  he  giving  bond ;  and  pro- 
vided, also,  that  it  is  to  be  distributed  as  real  .estate.  In  the  case 
before  us  the  real  estate  of  the  decedent  has  been  sold  by  execu- 
tion on  a  judgment  against  him  revived  by  scire  facias,  with  no- 
tice to  the  heirs,  and  the  money  brought  into  court  by  the  sheriff. 
The  judgments  which  were  liens  have  been  paid  out  of  this  money, 
and  there  remain  other  demands  against  the  administrator  not 
payable  by  him  out  of  this  fund,  and  heirs,  also,  claimants.  The 
surplus,  therefore,  goes  into  the  hands  of  the  administrator,  to  be 
applied  according  to  law,  he  giving  bond  pursuant  to  the  Act  of 
Assembly.  This  was  the  decree  of  the  court  below,  and  is,  in  our 
opinion,  right. 

Decree  affirmed. 


The  Commonwealth  against  Lightner. 

In  an  action  upon  a  recognizance  taken  by  the  Orphans'  Court,  in  the  name 
of  the  Commonwealth,  to  secure  the  payment  of  money,  brought  for  the  use  of 
another,  proof  by  the  defendant  that  the  person  for  whose  use  the  suit  is  brought 
is  not  entitled  to  the  money,  furnishes  no  defence  to  the  recovery  by  the  legal 
party.  The  right  to  the  money  will  be  determined  when  it  is  recovered  from  the 
defendant. 

ERROR  to  the  District  Court  of  Lancaster  county. 

The  Commonwealth  for  the  use  of  Rachel  E.  Lightner,  admi- 
nistratrix of  Isaac  F.  Lighlner,  against  Joel  Lightner,  with  notice 
to  Nathan  F.  Lightner,  terre-tenant.  This  was  an  action  upon  a 
recognizance  entered  into  to  the  Commonwealth  by  Joel  Lightner, 
in  1800,  conditioned  for  the  payment  of  the  shares  of  the  several 
heirs  of  Adam  Lightner,  deceased,  out  of  land  taken  by  the  de- 
fendant in  a  proceeding  in  partition.  The  amount  now  claimed 
was  the  share  of  Isaac  F.  Lightner,  which  became  payable  after 
the  death  of  the  widow,  who  died  in  1842. 
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The  defendant  gave  in  evidence  a  voluntary  deed  of  assignment 
by  Isaac  F.  Lightner  to  trustees,  for  the  benefit  of  his  creditors, 
of  all  his  estate,  real  and  personal,  dated  the  16th  November  1819. 
Also,  an  assignment  by  him  under  the  insolvent  laws  of  Maryland, 
dated  22d  March  1826.  And  upon  which  evidence  the  defendant 
contended  that  the  administratrix  of  Isaac  F.  Lightner  had  no 
title  to  the  money  claimed,  nor  right  to  maintain  this  action.  The 
court  below  sustained  this  position,  and  directed  a  verdict  for  the 
defendant. 

Franklin,  for  plaintiff  in  error,  argued  that  it  was  only  neces- 
sary to  show  the  title  of  the  legal  party  to  recover,  and  the  de- 
fendant had  nothing  to  do  with  what  became  of  the  money ;  if 
there  be  any  dispute  about  that,  the  court  will  take  care  of  the 
rights  of  the  claimants.  6  Serg.  fy  Rawle  44 ;  13  Serg.  <$*  Rawle 
265 ;  7  Watts  159. 

Stevens,  contra.  The  suit  is  not  alone  in  the  name  of  the  legal 
party,  but  is  for  the  use  of  one  who  has  no  title  to  the  money  sued 
for.  She  ought  not  to  be  permitted  to  intermeddle  with  a  matter 
in  which  she  has  no  interest.  Cited  2  Watts  221;  1  P.  R.  322; 
9  Serg.  $  Rawle  434. 

PER  CURIAM. — It  would  be  strange  if  the  legal  title  to  sue  were 
not  enough  to  support  an  action  at  law  in  the  name  of  the  trustee, 
without  proof  that  the  suit  was  brought  at  the  instigation  of  the 
true  cestui  que  trust.  What  has  the  defendant  to  do  with  that  ? 
The  recovery  will  protect  him  from  a  repetition  of  the  demand, 
and  he  can  ask  no  more.  Such  is  the  principle  of  Armstrong  v. 
Lancaster,  (5  Watts  68),  and  it  is  discouraging  to  find  the  profes- 
sional mind  still  persisting  in  the  old  notion.  Here  there  was  no 
conflict  of  claims  to  the  cause  of  action ;  and  if  there  had  been, 
the  defendant  would  have  had  nothing  to  do  with  it.  It  would 
have  been  determinable  by  an  issue  between  the  parties,  as  soon 
as  the  money  was  brought  into  court.  The  Commonwealth  might 
recover  for  the  benefit  of  the  concerned.  If  the  defendant  were 
vexed  by  the  instigation  of  an  intruder,  he  might  rule  him  to  file 
his  warrant ;  and  that  would  be  protection  enough.  But  the  right 
to  sue  on  a  recognizance  like  this  is  not  regulated  by  statute  like 
the  right  to  sue  on  a  sheriff's  recognizance,  on  which  the  party 
must  declare  for  his  particular  grievance.  As  to  that,  he  is  in 
effect  the  legal  party.  This  is  the  ordinary  case  of  an  action  by 
a  trustee;  and  the  plaintiff  ought  not  to  have  been  precluded. 

Judgment  reversed,  and  a  venire  de  nouo  awarded. 
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Bruner  against  Sheik. 

.  One  who  furnishes  lumber,  at  the  instance  of  a  contractor,  for  a  building  on  the 
ground  of  a  stranger,  must  provide  for  his  security  by  the  terms  of  his  bargain  : 
hence  a  house  rebuilt  by  an  insurance  company,  in  discharge  of  their  liability 
upon  a  policy,  is  not  liable  to  a  lien  for  materials  furnished  to  the  contractor. 

ERROR  to  the  Common  Pleas  of  Lancaster  county. 

Scire  facias  sur  mechanic's  lien  at  the  suit  of  Abraham  Bruner 
against  Joseph  Sheik  and  David  Royer  owners,  Israel  Cooper 
contractor  as  the  employee  of  the  Lancaster  City  and  County  In- 
surance Company. 

The  facts  of  this  case  were  that  the  warehouse  of  Sheik  and 
Royer  was  burned,  and  rebuilt  by  Israel  Cooper  upon  a  contract 
with  the  Lancaster  City  and  County  Insurance  Company,  who 
had  it  done  in  discharge  of  their  liability  upon  the  policy  of  insu- 
rance. The  plaintiff,  who  furnished  lumber  and  materials  therefor 
to  the  amount  of  $203,  filed  a  lien,  and  issued  this  scire  facias  to 
enforce  its  payment. 

LEWIS  (President)  instructed  the  jury  that  the  plaintiff  was  not 
entitled  to  recover. 

Stevens,  for  plaintiff  in  error,  cited  2  P.  A.  Browne's  Rep.  275, 
284. 

Frazer,  contra,  cited  2  Miles  259 ;  16  Serg.  fy  Rawle  56 ;  8 
Watts  514 ;  4  Watts  &-  Serg.  257 :  5  Watts  &>  Serg.  537 ;  1  Ashm. 
377. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  Independent  of  the  question  which  the  late  fire 
that  has  laid  a  third  part  of  Pittsburgh  in  ashes,  has  made  so  im- 
portant in  its  consequences  for  present  decision  —  whether  this 
building  was  a  new  erection,  or  the  repair  of  an  old  one  —  there 
is  a  ground  on  which  the  judgment  is  clearly  sustainable.  By  the 
Act  of  28th  April  1840,  the  lien  of  a  mechanic  or  material  man 
"shall  not  be  construed  to  extend  to  any  other  or  greater  estate 
on  the  ground  on  which  any  building  may  be  erected,  than  that 
of  the  person  in  possession  at  the  time  of  commencing  the  said 
building,  and  at  whose  instance  the  same  is  erected ;  nor  shall  any 
other  or  greater  estate  than  that  above  described  be  sold  by  virtue 
of  any  execution  authorized  or  directed  in  the  said  Act."  At 
whose  instance,  and  for  whose  benefit  was  this  building  erected  ? 
Not  at  the  instance,  nor  for  the  benefit  of  the  persons  in  posses- 
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sion.  The  claim  was  filed  for  lumber  furnished  to  a  warehouse 
"  erected  by  Joseph  Cooper,  contractor,  architect  or  builder,  as 
the  employee  of  the  Lancaster  City  and  County  Fire  Insurance 
Company,  for  Joseph  Sheik  and  David  Royer,  the  owners  or  re- 
puted owners  of  the  said  building."  By  the  plaintiff's  own  show- 
ing, therefore,  it  is  seen  that  the  articles  were  furnished  at  the 
instance  of  the  company's  agent  for  its  use  in  performance  of  its 
covenant  to  rebuild  at  its  election  instead  of  paying  the  loss.  But 
it  would  be  a  deceptive  performance  of  the-contract  of  indemnity 
to  rebuild  to  the  prejudice  of  the  owner's  title.  The  framers  of 
the  statute  meant  to  sanction  no  such  consequence.  In  Siner  v. 
Moore,  it  was  determined  at  the  last  term  in  Philadelphia,  that 
the  possession  of  the  person  whose  title  is  to  be  incumbered,  must 
be  an  actual,  and  not  a  constructive  one ;.  but  here  the  company, 
at  whose  instance  the  lumber  was  furnished,  had  neither  posses- 
sion nor  colour  of  title.  It  had  no  more  than  an  incidental  right 
to  enter  in  order  to  rebuild,  without,  in  the  least  degree,  displacing 
the  possession  of  the  insured.  Nor  were  the  articles  furnished  for 
their  benefit,  but  for  the  benefit  of  the  company  which  was  bound 
by  its  election  to  rebuild.  The  transaction  was  an  affair  of  the 
company,  and  not  of  the  insured  who  had  nothing  to  do  with  it. 
Cooper,  the  actual  builder  at  whose  instance  the  lumber  was  fur- 
nished, was  the  agent  of  the  company,  and  not  of  the  insured  who 
were  strangers  to  the  matter,  and  not  to  be  affected  by  it.  So 
well  were  the  parties  aware  of  this,  that  only  the  company  was 
required  to  appear  and  plead ;  and  by  not  ruling  the  other  de- 
fendants to  appear  and  plead  also,  the  plaintiff  evinced  a  con- 
sciousness that  they  were  not  answerable.  For  want  of  it,  a  judg- 
ment in  his  favour  would,  at  all  events,  have  been  erroneous ;  but 
even  were  the  company  deemed  to  have  been  the  possessor  and 
builder,  nothing  but  an  interest  held  by  it  in  the  ground  could 
have  been  sold  even  on  a  regular  judgment,  and  it  had  no  interest 
whatever.  The  case  therefore  is  plainly  not  within  the  purview 
of  these  lien  laws ;  and  when  a  party  furnishes,  at  the  instance 
of  a  contractor,  materials  or  labour  to  a  building  on  a  stranger's 
ground,  it  concerns  him  to  provide  for  his  security  by  the  terms 
of  the  bargain. 

Judgment  affirmed. 
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May  against  Kornhaus. 

A  workman  who  contracts  with  the  Commonwealth  for  the  construction  of  a 
piece  of  work  upon  the  Pennsylvania  Canal  for  a  stipulated  price,  is  liable  upon 
an  implied  assumpsit  to  pay  the  owner  of  the  land  on  the  line  of  the  work  from 
whom  he  takes  the  materials  used  in  its  construction. 

One  who  contracts  to  do  work  for  the  Commonwealth  is  entitled  to  any  pecu- 
liar advantage  which  the  law  provides  for  the  Commonwealth,  as  if  by  its  own 
agents  it  were  doing  the  work ;  and,  therefore,  in  estimating  the  damages  done  to 
the  owner  of  land  from  which  materials  were  taken,  it  is  a  legitimate  inquiry, 
whether,  upon  the  whole,  an  injury  was  done  to  the  land  of  the  plaintiff. 

ERROR  to  the  Common  Pleas  of  Lancaster  county. 

The  administrators  of  Jacob  Kornhaus  against  Michael  W. 
May,  surviving  partner  of  May  &  Jones.  This  was  an  action  of 
assumpsit  in  which  the  plaintiff  declared  for  goods  sold  and  deli- 
vered. It  appeared  that  the  defendant,  with  his  partner,  were 
contractors  for  rebuilding  a  lock  on  the  Pennsylvania  Canal  for 
the  State,  at  and  for  a  stipulated  price.  They  obtained  materials, 
stone  and  sand  from  the  land  of  the  plaintiff's  intestate,  and  this 
suit  was  brought  to  recover  the  price.  Independent  of  some  proof 
that  was  given  of  a  special  contract  between  the  parties  writh  re- 
gard to  the  materials,  two  questions  arose  on  the  trial : 

1st.  Whether  an  action  would  lie  at  all  against  the  defendant, 
he  being  a  contractor  with  the  State,  who  by  law  had  a  right  to 
enter  upon  land  along  the  line  of  canal  and  take  materials,  and 
for  which  another  mode  of  assessing  the  damages  was  provided. 

2d.  Whether  the  amount  that  the  plaintiff  was  entitled  to  re- 
cover was  to  be  measured  exclusively  by  the  value  of  the  materials 
which  the  defendant  received,  or  whether  it  was  not  a  legitimate 
subject  of  inquiry  before  the  jury  what  amount  of  damage  was 
done  to  the  land  of  the  plaintiff  by  taking  the  materials  from  it ; 
and  this  latter  question  arose  out  of  an  offer  of  the  defendant  to 
prove  that  the  taking  of  the  materials  was  rather  a  benefit  to  the 
plaintiff's  land  than  otherwise. 

The  court  below  ruled  both  points  against  the  defendant,  and 
they  came  before  this  court  on  bills  of  exception. 

Stevens,  for  plaintiff  in  error. 
Frazer,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  —  This  is  an  action  of  assumpsit  on  the  common 
money  counts,  for  goods  sold  and  delivered.  The  materials,  which 
consisted  of  stone,  locust  timber,  and  sand,  were  used  by  the  de- 
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fendants  in  the  construction  of  a  lock  on  the  public  works.  The 
defendants,  who  were  contractors,  agreed  to  build  the  lock  for  a 
certain  stipulated  price;  and  it  has  been  ruled  in  a  case  not  yet 
reported,  that  they  are  personally  liable  to  the  owner  of  the  land 
for  the  materials  taken  for  its  construction  on  an  implied  assump- 
sit.  Moreover,  it  would  seem  (if  the  witnesses  are  to  be  believed) 
that  the  defendants  made  an  express  promise  to  pay  for  the  mate- 
rials so  used,  so  that  the  action  is  well  brought  against  the  defend- 
ants ;  and  the  only  matter  of  doubt  is  as  to  the  measure  of  damages. 
The  action  is  in  substance  to  recover  the  value  of  the  privilege  to 
quarry  stone,  cut  timber,  and  take  sand  from  land  of  the  plaintiff 
contiguous  to  the  public  works.  The  defendants,  it  must  be  ob- 
served, stood  in  the  place  of  the  Commonwealth,  and  the  question 
therefore  must  be  viewed  in  the  same  manner  as  if  the  claim  had 
been  preferred  against  them.  The  contractors  had  the  right  by 
force  of  the  contract  to  go  on  the  plaintiff's  land  to  procure  the 
materials  necessary  for  the  prosecution  of  the  work ;  and  in  esti- 
mating the  damages  they  are  entitled  to  every  advantage  and  any 
defence  which  would  have  availed  the  latter.  We  must  presume 
that  these  matters  were  taken  into  consideration  in  making  the 
agreement ;  and  if  they  were,  any  advantage  peculiar  to  the  public 
was  so  considered  that  the  price  of  construction  was  so  much  less 
on  that  account.  They  form  part  and  parcel  of  the  contract  itself. 
The  plaintiff,  having  given  evidence  of  the  quantity  and  value  of 
the  stone,  &c.,  used,  the  defendant  then  offered  to  prove  that  in 
taking  them  he  did  no  injury  to  the  plaintiff,  but  that  on  the  whole 
it  was  an  advantage  rather  than  a  disadvantage  to  his  estate; 
and  further,  that  in  taking  off  the  knob  of  stone,  he  did  not  render 
the  land  less  valuable.  The  evidence  was  offered  for  the  avowed 
purpose  of  lessening  the  value  of  the  materials  for  which  the  action 
is  brought,  and  in  this  point  of  view  it  ought  to  be  received.  In 
estimating  the  value  of  a  privilege,  a  license  to  quarry  stone  or 
take  sand  from  another's  land,  it  would  be  right  to  take  into  the 
calculation  whether  it  would  be  a  benefit  rather  than  an  injury  to 
the  owner.  It  is  obvious  that  if  a  man  is  about  to  sell  the  right 
to  quarry  stone  on  meadow  or  arable  land  in  itself  valuable,  he 
will  ask  and  be  entitled  to  receive  more  for  it  than  for  quarry 
leave  on  land  not  susceptible  of  tillage  or  capable  of  being  used 
for  any  agricultural  purposes.  As  against  the  Commonwealth  it 
cannot  be  doubted  that  the  owner  would  be  entitled  to  compensa- 
tion only  in  proportion  to  the  value  of  the  article  to  the  owner 
himself.  If  worth  nothing,  he  would  be  entitled  to  nothing,  what- 
ever might  be  the  benefit  which  would  arise  to  the  public  from 
the  use  of  the  material.  The  compensation  which  in  justice  should 
be  allowed  is  more  or  less  as  it  is  injurious  or  beneficial  to  the 
owner.  In  fixing  the  amount  of  damages  we  do  not  perceive  the 
justice  of  the  rule  allowing  the  plaintiff  the  difference  between 
the  expense  of  transporting  the  stone  from  his  quarry  and  the 
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charges  of  conveying  it  from  the  neighbouring  quarries.  The 
whole  policy  of  the  law  is  to  give  the  owner  of  land  a  fair  com- 
pensation and  no  more  for  any  injury  he  may  sustain  by  reason 
of  the  construction  of  the  public  works.  They  are  entitled  to  a 
fair  equivalent  only,  and  this  they  owe  as  much  to  the  generosity 
of  the  Commonwealth  as  to  any  legal  title  to  remuneration  as  to 
the  land  itself  from  strict  principles  of  law.  If  individuals  get  the 
price  which  it  is  worth  to  them,  it  is  all  they  in  justice  can  re- 
quire ;  and  this  principle,  as  has  been  before  said,  is  applicable  as 
well  to  works  constructed  by  contracts,  as  under  the  immediate 
superintendence  and  directions  of  agents  specially  appointed  for 
that  purpose.  It  cannot  be  permitted  that  individuals  should 
speculate  on  the  necessities  of  the  Commonwealth,  exacting  an 
exorbitant  price  for  articles  indispensable  to  the  erection  of  works 
constructed  alone  for  the  general  welfare.  We  think  the  court 
erred  in  ruling  out  evidence  offered  in  the  first  and  second  bills, 
and  in  the  charge  on  the  subject  of  damages.  In  other  respects 
we  perceive  no  error.  We  also  think  it  right  to  observe  that  the 
general  advantage  or  benefit  derived  to  the  owner  of  the  land 
forms  no  part  of  the  case,  as  that  applies  only  to  the  original  con- 
struction, and  not  to  that  which  properly  comes  under  the  head 
of  repairs.  The  presumption  is  that  it  has  been  allowed  in  pre- 
vious settlements;  and  to  allow  it  now  would  make  the  owner 
pay  twice  for  the  same  thing. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Brown  against  Boyd, 

A  testator  devised  "  unto  my  son  W,  all  the  houses  and  buildings  of  what  na- 
ture and  kind  soever,  that  are  situate  at  or  about  'Peach  Bottom,'  on  my  lands 
there,  and  the  land  whereon  they  stand,  and  as  much  land  adjoining  as  is  abso- 
lutely necessary  for  egress  and  regress,  and  also  the  land  occupied  by  the  saw- 
mill. And  the  residue  of  all  the  '  Peach  Bottom'  lands  I  give  and  bequeath  to 
my  sons  W  and  A,  their  heirs  and  assigns  for  ever,  as  tenants  in  common." 
Held,  to  vest  a  life  estate  in  the  houses  and  land  specifically  devised  in  W,  and 
the  remainder  in  fee  in  W  and  A  as  tenants  in  common :  and  upon  a  proceeding 
in  partition  between  W  and  A,  whereby  the  said  houses  and  land  were  allotted, 
to  W,  he  became  seised  of  the  absolute  estate  in  fee. 

ERROR  to  the  District  Court  of  Lancaster  county. 

Slater  Brown  against  John  O.  Boyd  and  others,  heirs  at  law  of 
Mary  Boyd,  deceased.  This  was  an  action  of  ejectment  for  15 
acres  of  land,  in  which  the  parties  agreed  to  the  following  facts 
to  be  considered  in  the  nature  of  a  special  verdict : 
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James  Porter  died  in  the  year  1797,  seised  in  fee  of  a  large  tract 
of  land  at  Peach  Bottom,  in  Little  Britain  township,  Lancaster 
county,  including  the  land  in  dispute :  having  on  the  3d  day  of 
January  1775,  made  his  last  will  and  testament,  in  which  is  the 
following  clause : 

"  I  give  and  bequeath  unto  my  son  William  all  the  houses  and 
buildings  of  what  nature  and  kind  soever,  that  are  situate  at  or 
about  Peach  Bottom,  on  my  lands  there,  whether  held  by  Mary- 
land or  Pennsylvania  titles,  and  the  land  whereon  they  stand:  and 
also  as  much  land  adjoining  as  is  absolutely  necessary  for  egress 
and  regress:  and  also  the  land  now  occupied  with  the  saw-mill, 
dam,  and  the  races :  and  also  all  the  advantages  of  the  ferry,  save 
what  use  my  son  Andrew  may  make  thereof  for  his  own  private 
conveniency.  And  the  residue  of  all  the  said  Peach  Bottom  lands 
I  give  and  bequeath  to  my  sons  William  and  Andrew,  their  heirs 
and  assigns  for  ever,  as  tenants  in  common,  to  be  equally  divided 
betwixt  them  according  to  quantity  and  quality,  share  and  share 
alike." 

To  December  Term  1798,  No.  4,  in  the  Circuit  Court  of  Lan- 
caster county,  William  Porter,  devisee  above  named,  prosecuted 
an  action  of  partition  against  Andrew  Porter,  the  other  devisee, 
demanding  partition  of  all  the  lands  at  Peach  Bottom  devised  to 
them  by  the  will  of  their  father ;  in  which  action  on  24th  April 
1800,  there  was  judgment  quod  partitio  fiat.  To  September  Term 
1800,  No.  1,  a  breve  de  partitions  facienda  duly  issued  thereon  : 
whereupon,  by  inquisition  taken  7th  June  1800,  before  Christian 
Carpenter,  Esq.,  sheriff,  the  inquest  allotted  and  assigned  192 
acres  and  allowance,  part  of  the  said  lands,  in  the  said  inquisition 
particularly  described  by  metes  and  bounds,  together  with  a  lot 
for  a  garden,  containing  part  of  an  acre,  in  the  said  inquisition 
described,  and  cut  off  from  the  eight-acre  tract  hereinafter  men- 
tioned, to  Andrew  Porter  in  severally,  to  hold  to  the  said  Andrew 
Porter  and  to  his  heirs  and  assigns  for  ever,  in  full  for  his  equal 
half  part  or  share  of  the  premises  in  the  said  writ  mentioned,  be- 
ing part  thereof:  and  the  said  inquest  allotted  and  assigned  168 
acres  and  allowance,  other  part  of  the  said  lands,  in  the  said  in- 
quisition particularly  described  by  metes  and  bounds,  together 
with  two  tracts  of  warranted  land  adjoining  Oliver  Caldwell's 
land  and  the  river  Susquehanna,  the  one  containing  8  acres,  more 
or  less,  and  the  other  containing  15  acres,  more  or  less,  (reserving 
out  of  said  eight-acre  tract  the  garden  lot  therein  before  allotted  to 
Andrew  Porter,  and  the  ground  on  which  Andrew  Porter  built  a 
house  on  the  river-side),  to  William  Porter  in  severally;  to  hold 
to  the  said  William  Porter  and  to  his  heirs  and  assigns  for  ever, 
in  full  for  his  equal  share  or  half  part  of  the  premises  in  the  said 
writ  mentioned,  being  the  residue  thereof:  which  inquisition  was 
duly  confirmed  by  said  court. 

William  Porter  and  Andrew  Porter  entered  upon  and  took  pos- 
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session  of  the  different  tracts  of  land  thus  allotted  and  assigned  to 
them  respectively  in  severally ;  and  by  deed  of  indenture  made 
23d  June  1800,  between  the  said  William  Porter  and  Nicholas 
Boyd,  the  said  William  Porter,  referring  to  the  said  clause  in  the 
will  of  James  Porter,  deceased,  and  the  above  writ  of  partition 
and  proceedings  thereon,  conveyed  to  the  said  Nicholas  Boyd  and 
his  heirs  the  tract  of  168  acres  and  the  two  tracts  above  described, 
containing  together  23  acres,  with  the  houses,  buildings  and  ap- 
purtenances :  being  the  whole  purpart  allotted  and  assigned  by 
the  inquest  to  the  said  William  Porter.  Nicholas  Boyd,  at  the 
time  of  this  conveyance  to  him,  was  the  son-in-law  of  William 
Porter,  having  previous  thereto  married  Mary,  his  only  daughter, 
and  had  been  put  in  possession  by  William  Porter,  his  father-in- 
law,  of  the  property  conveyed,  before  the  execution  of  the  deed  to 
him.  Nicholas  Boyd  remained  in  possession  till  his  death ;  his 
wife  continuing  to  live  with  him  on  the  property  till  her  death. 
After  his  death  (in  1840)  his  children,  the  defendants  in  this  suit, 
came  into  and  continue  in  the  possession  thereof.  By  deed  poll 
dated  22d  December  1800,  the  said  Andrew  Porter  conveyed  to 
Vincent  Stubbs  and  his  heirs  the  tract  of  192  acres  allotted  and 
assigned  to  him  by  the  inquest. 

William  Porter  died  in  the  year  1804,  leaving  Mary  Boyd,  wife 
of  Nicholas  Boyd  above  named,  his  only  child  and  heir.  Andrew 
Porter  died  in  the  year  1813,  leaving  two  children,  John  Porter, 
who  has  since  died,  leaving  issue,  and  Eleanor,  since  married  to 
Edward  Hickley,  who  is  still  living.  Mary  Boyd  died  30th  Jan- 
uary 1840,  leaving  her  husband  Nicholas  Boyd  surviving  her,  and 
five  children  by  him,  John  Oliver  Boyd,  Nicholas  A.  Boyd,  Ann, 
since  married  to  William  A.  Brown,  Alice  Boyd  and -Stephen  W. 
P.  Boyd,  who  are  defendants  in  this  suit.  Nicholas  Boyd  died 
22d  December  1840;  and  after  his  death,  on  7th  December  1844, 
by  deed  poll  of  that  date,  John  Ehler,  Esq.,  sheriff  of  Lancaster 
county,  having  levied  thereon  by  virtue  of  due  process  of  law, 
conveyed  to  Slater  Brown,  the  plaintiff,  and  his  heirs,  all  the 
right,  title  and  interest  of  the  said  Nicholas  Boyd,  of,  in  and  to 
the  tract  of  15  acres  above  described,  with  the  appurtenances. 

At  the  date  of  the  will  of  James  Porter  and  at  the  time  of  his 
death,  all  the  houses  and  buildings  on  his  lands  at  Peach  Bottom 
were  erected  on  the  two  tracts,  one  of  8  acres  and  the  other  of  15 
acres,  allotted  and  assigned  as  above  to  William  Porter.  The 
land  claimed  in  this  action  is  the  said  tract  of  15  acres  above  de- 
scribed. The  following  persons  claim  to  be  co-defendants  with 
those  already  named  in  the  record :  Eleanor  Hickley,  Patrick 
Ewing,  John  M.  Porter,  J.  H.  Porter,  Robert  E.  Porter,  Elizabeth 
M'Cardle,  Ellen  Harris,  Margaret  A.  Harland  and  Sarah  Hutton : 
being,  with  those  already  named,  heirs  of  James  Porter  the  testa- 
tor. The  judgment  to  be  entered  on  the  supposition  of  the  neces- 
sity of  the  whole  tract  of  15  acres  being  necessary  for  the  enjoy- 
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ment  of  the  buHdings;  their  actual  necessity  for  that  purpose 
being  reserved  as  a  question  for  future  adjustment. 

If  under  the  above  statement  of  facts  the  plaintiff  is  entitled  to 
recover,  then  judgment  for  the  plaintiff  with  costs;  otherwise  judg- 
ment for  the  defendants. 

That  part  of  the  will  of  James  Porter  which  related  to  the  sub- 
ject, was  as  follows :  —  "  Thirdly,  I  give  and  bequeath  unto  my 
son  William  all  the  houses  and  buildings  of  what  nature  and  kind 
soever  that  are  situate  at  or  about  Peach  Bottom  on  my  lands 
there,  whether  held  by  Maryland  or  Pennsylvania  titles,  and  the 
land  whereon  they  stand,  and  also  as  much  land  adjoining  as  is 
absolutely  necessary  for  egress  and  regress;  and  also  the  land 
now  occupied  with  the  saw-mill  dam  and  the  races ;  and  also  all 
the  advantages  of  the  ferry  save  what  use  my  son  Andrew  may 
make  thereof  for  his  own  private  conveniency.  And  the  residue 
of  all  the  said  Peach  Bottom  lands  I  give  and  bequeath  to  my  sons 
William  and  Andrew,  their  heirs  and  assigns  for  ever,  as  tenants 
in  common,  to  be  equally  divided  betwixt  them,  according  to  quan- 
tity and  quality,  share  and  share  alike." 

Then  after  certain  specific  devises  and  bequests,  and  directing 
his  lands  in  Cumberland  county  to  be  sold  by  his  executors,  he 
concluded  his  will  thus  : — "  I  give  and  bequeath  all  the  residue  of 
my  estate,  not  already  bequeathed  or  hereafter  bequeathed,  toge- 
ther with  the  cash  arising  from  the  sale  of  the  lands  in  Cumber- 
land, to  be  equally  divided  amongst  all  my  children,  whether  male 
or  female,  married  or  single.  Lastly,  I  give  and  bequeath  to  my 
daughter  Mary  Ewing  150  pounds  Pennsylvania  currency.  And 
finally,  I  appoint  my  sons  William  and  Stephen  Porter,  to  be  my 
executors  of  this  my  last  will  and  testament,  and  do  hereby  revoke 
and  disannul  all  other  wills  by  me  made." 

The  court  below  was  of  opinion  that  the  plaintiff  was  not  en- 
titled to  recover,  and  therefore  rendered  a  judgment  for  de- 
fendants. 

Franklin,  for  plaintiffs  in  error,  argued  that  the  will  created  a 
life  estate  in  the  land  in  controversy  in  William,  with  remainder 
in  fee  to  William  and  Andrew ;  and  in  support  of  this  position 
cited  2  Vent.  285;  3  Atk.  492;  2  Fern.  461;  2  Saun.  380;  13 
Ves.  Jun.  396;  1  East  456;  11  East  322.  The  plaintiff  was  en- 
titled to  recover  upon  the  Statute  of  Limitations. 

Burrows,  contra.  The  question  depends  upon  the  construction 
to  be  given  to  the  word  "residue;"  and  we  contend  it  is  but  de- 
scriptive of  the  balance  of  the  land,  and  not  the  quantity  of  estate. 
4  Watts  90;  4  Kent  537.  The  act  of  the  tenant  for  life  will  not 
affect  the  reversioner  so  as  to  bar  his  right  by  lapse  of  time. 
4  Watts  221 ;  3  Watts  fy  Serg.  520.  But  the  possession  of  Boyd, 
•who  was  entitled  to  the  one-eighth,  and  therefore  a  tenant  in  com- 
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mon,  would  protect  the  other  heirs  from  the  bar  of  the  Act  of 
Limitations.  10  Watts  296  ;  2  Watts  $  Serg.  294 ;  5  Burr.  2604 ; 
1  Salk.  285;  Roper  on  Husband  and  Wife  3;  Co.  Lit.  42 a;  1 
Term  Rep.  86. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  point  presented  for  our  consideration  arises 
out  of  the  will  of  James  Porter,  made  on  the  3d  day  of  January 
1775.  Among  other  things,  he  thereby  "  gave  and  devised  to  his 
son  William  all  the  houses  and  buildings,  of  what  nature  and  kind 
soever,  that  were  situate  at  or  about  Peach  Bottom,  on  his  lands 
there,  whether  held  by  Maryland  or  Pennsylvania  titles,  and  the 
land  whereon  they  stood ;  and  also  as  much  land  adjoining  as  was 
absolutely  necessary  for  egress  and  regress ;  and  also  the  land  then 
occupied  with  the  saw-mill,  dam  and  races;  and  also  all  the  ad- 
vantages of  the  ferry,  save  what  use  his  son  Andrew  might  make 
thereof  for  his  own  private  conveniency.  And  the  residue  of  all 
the  said  Peach  Bottom  lands  he  gave  and  devised  to  his  sons  Wil- 
liam and  Andrew,  their  heirs  and  assigns  for  ever,  as  tenants  in 
common,  to  be  equally  divided  betwixt  them  according  to  quan- 
tity and  quality,  share  and  share  alike."  The  testator  had  other 
lands  mentioned  in  his  will,  some  of  which  he  thereby  disposed  of 
specifically,  and  others  he  directed  to  be  sold,  and  the  proceeds 
thereof  to  be  divided  equally  among  his  children.  He  also  gave 
a  number  of  money  legacies ;  and  after  directing  his  executors  to 
sell  and  convey  his  lands  situate  in  Cumberland  county,  in  Penn- 
sylvania, for  cash  to  the  best  advantage,  he  gives  and  bequeathes, 
in  the  close  of  his  will,  all  the  residue  of  his  estate  not  already  be- 
queathed or  thereafter  bequeathed,  together  with  the  cash  arising 
from  the  sale  of  the  lands  in  Cumberland,  to  be  equally  divided 
amongst  all  his  children,  whether  male  or  female,  married  or  single. 
After  this  residuary  clause  he  gave  to  his  daughter,  Mary  Ewing, 
£150,  Pennsylvania  currency,  which  is  the  only  gift  thereby  made 
afterwards.  The  Peach  Bottom  lands  devised  to  William  and  An- 
drew lay  in  Lancaster  county,  Pennsylvania,  where  William  sued 
out  a  writ  of  partition  from  the  Circuit  Court  thereof  against 
Andrew,  to  December  Term  1798,  claiming  partition  to  be  made 
between  them  of  all  the  Peach  Bottom  lands  devised  to  them  in 
their  father's  will.  A  judgment  of  partition  was  obtained,  and 
partition  accordingly  made  thereof  by  the  sheriff,  with  the  aid  of 
an  inquest  organized  for  that  purpose,  allotting  and  setting  out 
by  metes  and  bounds  in  severally  to  Andrew  and  his  heirs  and 
assigns,  192  acres  and  allowance,  part  of  the  lands  described  in 
the  writ  of  partition,  together  with  a  lot  for  a  garden,  contain- 
ing part  of  an  acre,  and  cut  off  from  the  eight-acre  tract  thereby 
allotted  to  William  as  part  of  his  portion,  in  full  of  Andrew's 
equal  half  or  moiety  of  the  premises  described  in  the  writ,  and 
allotting  and  setting  out  also,  in  like  manner,  by  metes  and  bounds 
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in  severally,  to  William  and  his  heirs  and  assigns,  168  acres  and 
allowance,  other  part  of  the  lands  in  the  writ  described,  together 
with  two  tracts,  one  of  eight  acres,  more  or  less,  reserving  there- 
out that  part  thereof  allotted  to  Andrew  for  a  garden,  and  the 
other  containing  fifteen  acres,  more  or  less  (being  the  same  with 
the  houses  and  buildings  thereon,  devised  first  above  to  William 
by  the  will  of  his  father),  to  hold  the  same  as  his  half  or  moiety 
of  the  premises  described  in  the  writ.  William  and  Andrew  took 
the  exclusive  possession  of  their  respective  shares  thus  parted  and 
allotted  to  them ;  and  William  afterwards,  on  the  23d  of  June 
1800,  by  his  deed  reciting  the  devises  aforesaid  to  him,  and  to  him 
and  Andrew,  by  the  will  of  his  father,  and  the  partition  thereof 
made  as  above  slated  between  them,  for  ihe  consideralion  iherein 
menlioned  sold  and  conveyed  lo  Nicholas  Boyd  in  fee  Ihe  said 
168  acres,  and  Ihe  said  Iwo  Iracls  of  eighl  acres  and  of  fifteen 
acres,  conlaining  logelher  Iwenty-lhree  acres,  wilh  ihe  houses, 
buildings  and  appurlenances  Ihereunlo  belonging.  Nicholas  Boyd, 
al  ihe  lime  of  ihis  conveyance,  was  married  lo  ihe  daughter  of 
William,  an  only  child,  and  had  been  put  in  possession  of  ihe  pro- 
perly by  William  some  lime  before  ihe  execulion  of  ihe  convey- 
ance ihereof  lo  him.  He  held  ihe  same  and  remained  in  ihe  pos- 
session unlil  his  dealh,  in  1840,  when  his  children,  ihe  defendanls 
below,  succeeded  to  the  possession.  On  the  22d  December  1800, 
Andrew  sold  and  conveyed  in  fee  all  his  porlion  of  ihe  Peach  Bol- 
lom  lands,  allolled  lo  him  by  ihe  parlilion,  lo  Vincenl  Stubbs. 
William  Porter  died  in  1804,  leaving  Mary,  ihe  wife  of  Nicholas 
Boyd,  his  only  child  and  heir  al  law,  who  died  on  ihe  30lh  of 
January  1840,  leaving  Nicholas  Boyd,  her  husband,  and  five  chil- 
dren by  him,  surviving.  Nicholas  Boyd  died  ihe  22d  of  Decem- 
ber 1840,  after  which  ihe  fifteen  acres,  wilh  Ihe  appurlenances 
Ihereunlo  belonging,  were  laken  in  execulion  and  sold  as  his  pro- 
perly, for  ihe  payment  of  his  debts,  as  appears  by  the  deed  of 
John  Eshler,  Esq.,  ihen  sheriff  of  Lancaster  county,  dated  the  7th 
day  of  December  1844,  lo  Slaler  Brown,  ihe  plainliff  in  ihis  case, 
who,  by  virlue  thereof,  claims  to  recover  the  same. 

The  principal  objeclion  made  by  ihe  defendanls  lo  ihe  plain- 
liff's  recovery  is,  lhal  ihe  fifteen  acres  claimed  by  him  composed 
and  embraced  merely  lhal  parl  of  ihe  lestalor's  lands  siluale  at 
or  about  Peach  Botlom,  with  all  the  houses  and  buildings  thereon, 
which  were  devised  to  his  son  William  by  the  first  clause  of  the 
will  recited  above,  and  vesled  in  him,  at  most,  only  a  life  estale, 
seeing  no  words  of  inheritance  are  superadded  iherelo,  or  olher 
words  used  expressive  of  a  grealer  inleresl  lhan  a  life  eslale;  and 
thai  ihe  remainder  or  reversion  of  ihe  leslalor's  eslale  therein, 
if  disposed  of  al  all  by  ihe  will,  was  given  by  ihe  lasl  residuary 
clause  therein,  as  above  reciled,  lo  be  equally  divided  amongsl 
all  his  children.  Indeed,  il  was  al  firsl  said  lhal  il  was  nol  dis- 
posed of  at  all  by  the  will ;  but  lhal  was  not  much  pressed.  But 
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we  are  of  opinion  that  the  reversion  in  fee  of  the  land  in  question 
passed  by  the  clause  which  followed  the  devise  of  it  to  William 
immediately,  whereby  the  testator  declares,  "  And  the  residue  of 
all  the  Peach  Bottom  lands  I  give  and  bequeath  to  my  sons  Wil- 
liam and  Andrew,  their  heirs  and  assigns  forever,  as  tenants  in 
common,  to  be  equally  divided  betwixt  them  according  to  quan- 
tity and  quality,  share  and  share  alike."  Now  it  is  clear  that  the 
fifteen  acres  in  dispute  formed  a  part  of  what  the  testator  called 
his  Peach  Bottom  lands,  and  as  he  had  only  given  a  life  estate  in 
the  fifteen  acres  to  William,  there  remained  a  residue  thereof,  that 
is,  the  reversion  in  fee,  to  be  disposed  of;  and  when  he  declares, 
by  the  immediately  succeeding  clause,  "  the  residue  of  all  the 
said  Peach  Bottom  lands  I  give  and  bequeath  to  my  sons  William 
and  Andrew,  their  heirs  and  assigns  forever,"  &c.,  it  not  only 
appears  to  me  that  the  reversion  in  fee  in  the  fifteen  acres  is 
thereby  passed  to  William  and  Andrew  as  tenants  in  common, 
but  that  it  was  intended  by  the  testator  that  it  should  be  so.  It 
has  been  argued  that  by  the  term  "  residue"  the  testator  only  in- 
tended to  designate  and  give  that  portion  of  his  Peach  Bottom 
lands  which  had  not  been  disposed  of  previously  in  any  way  by 
his  will ;  but  giving  the  residue  of  all  the  Peach  Bottom  lands  to 
his  two  sons  in  fee  would  seem  to  embrace  all  interest  in  the  whole 
of  them  which  he  had  remaining  to  dispose  of;  and  so  include  the 
reversion  in  the  fifteen  acres,  as  well  as  his  entire  interest  in  all 
the  other  Peach  Bottom  lands  belonging  to  him.  If  authority  be 
wanting  to  support  this  construction,  we  have  it  in  Wheeler  v. 
Wolroon,  (AHeyn's  Rep.  28),  where  the  testator,  seised  of  the 
manor  of  D,  in  Somersetshire,  devised  the  manor  to  A  for  six 
years,  and  part  of  his  other  lands  in  fee;  and  then  devised  as  fol- 
lows: "And  the  rest  of  all  my  lands  in -Somersetshire,  or  else- 
where, I  give  to  my  brother  and  to  the  heirs  of  his  body."  It 
was  objected  that  the  word  "  rest"  extended  only  to  such  lands 
as  were  not  devised  before.  But  it  was  adjudged  by  the  court 
that  the  reversion  of  the  manor  passed  by  the  devise  "  of  the  rest 
of  all  my  lands,"  &c.  Now  it  will  scarcely  be  imagined  that  if 
the  term  "  residue,"  instead  of  "  rest,"  had  been  used  by  the  tes- 
tator in  the  case  just  cited,  the  decision  of  the  court  would  have 
been  different  from  what  it  was.  In  truth,  the  two  cases  are  so 
strikingly  alike,  that  it  is  seldom  we  meet  with  two  so  much  so. 

The  same  principle  has  been  adopted  and  followed  in  other 
cases,  vide  Willowes  v.  Lidcot,  (2  Vent.  285,  286) ;  S.  C.,  (Garth. 
50) ;  3  Mod.  229 ;  Litton  v.  Faulkland,  (2  Vem.  621).  So  in  Cooke 
v.  Gerrard,  (1  Lev.  212),  it  was  admitted  distinctly  that  the  rever- 
sion passed  by  the  devise  of  "  all  other  his  lands  not  before  de- 
vised or  otherwise  settled."  And  in  Harper  v.  Bean,  (8  Watts 
471),  where  the  testator  devised  to  his  wife  the  farm,  fulling-mill 
and  carding-machines  on  which  he  lived;  then  all  his  personal 
property ;  next,  two  lots  of  ground  ;  and  immediately,  by  a  sweep- 
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mg  clause,  he  gave  to  her  "  all  his  cash,  notes  and  book  accounts, 
with  whatsoever  is  not  named  that  he  has  any  right  or  claim  to* 
either  in  law  or  equity,"  and  closed  by  appointing  an  executor; 
he  had  no  real  estate  beside  that  described  in  his  will :  this  Court 
held  that  the  fee  simple  estate  passed  in  the  lands  given  to  the 
wife  by  the  last  recited  clause.  (See  the  cases  there  cited.)  The 
whole  tenor  of  the  will,  in  the  present  case,  would  seem  to  favour 
this  construction  of  it,  as  it  appears  therefrom  that  it  was  the  in- 
tention of  the  testator  to  give  and  divide  the  whole  of  his  Peach 
Bottom  lands  between  his  two  sons,  William  and  Andrew,  to  the 
exclusion  of  all  his  other  children.  It  can  scarcely  be  believed 
that  he  could  have  intended  to  include  the  land  and  buildings  in 
dispute  in  the  last  residuary  clause  of  his  will,  which  divides  all 
equally  that  is  thereby  given  among  his  children  generally;  a 
thing  which  could  not  have  been  effected  well,  as  to  the  property 
in  question,  without  converting  it  first  into  money  by  a  sale 
thereof,  as  he  directed  in  regard  to  his  Cumberland  lands.  But, 
having  ordered  no  sale  thereof,  the  presumption  would  seem  to 
be,  that  he  did  not  intend  to  include  it  in  his  last  residuary  de- 
vise. It  is  also  apparent,  from  the  partition  made  between  Wil- 
liam and  Andrew,  that  they  considered  themselves  tenants  in 
common  of  the  fee  in  the  whole  of  the  Peach  Bottom  lands,  in 
reversion  at  least,  if  not  in  possession,  and  as  such  had  partition 
made  of  the  whole  between  them.  Each  accordingly  took  exclu- 
sive possession  of  his  moiety  as  divided  and  set  apart  by  metes 
and  bounds.  William,  in  1800,  sold  and  conveyed  all  he  got  by 
the  partition,  including  the  land  in  dispute  here,  to  his  son-in-law, 
Nicholas  Boyd,  who  held  the  same  in  possession  as  the  absolute 
owner  thereof  in  fee  until  his  death,  in  December  1840,  a  period 
of  upwards  of  forty  years.  It  would  seem  to  be  strange  if,  after 
such  a  holding  of  the  land  as  the  owner  thereof,  it  would  or  could 
not  be  made  liable  for  the  payment  of  his  debts.  For  anything 
that  appears  to  the  contrary  in  the  case,  the  Statute  of  Limitations 
would  have  given  him  an  indefeasible  title  in  fee  to  the- property, 
and  have  rendered  it  liable  for  the  payment  of  any  debts  owing 
by  him  at  the  time  of  his  death.  It  was  contended  by  the  coun- 
sel for  the  defendants,  that  they,  being  the  heirs  at  law  of  Mrs 
Boyd,  the  wife  of  Nicholas  Boyd,  and  the  heir  at  law  of  William 
Porter,  had  a  title  paramount  to  that  which  Nicholas  Boyd  de- 
rived by  his  deed  of  conveyance  from  William  Porter.  But  it 
cannot  be,  according  to  the  construction  given  by  us  to  the  will 
of  James  Porter,  the  testator,  the  original  owner  of  the  property, 
that  the  defendants  can  have  any  claim  or  title  paramount  to  that 
which  Nicholas  Boyd  derived  from  William  Porter ;  for  they  have 
no  claim  except  what  must  have  descended  from  their  mother, 
who  certainly  had  none  unless  it  descended  from  her  father,  Wil- 
liam Porter;  but  he  conveyed  all  the  right  which  he  had  or  was 
vested  with,  as  to  the  fee,  either  in  reversion  or  in  possession,  in 
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1800,  to  Nicholas  Boyd,  and  consequently  nothing  remained  in 
him  to  descend  to  Mrs  Boyd  or  anybody  else.  We  therefore 
consider  the  plaintiff  entitled  to  recover  the  possession  of  the  pro- 
perty in  dispute.  The  judgment  rendered  by  the  court  in  favour 
of  the  defendant  is  reversed,  and  judgment  given  by  this  Court 
for  the  plaintiff. 

Judgment  reversed. 


Kaufman  against  Crawford. 


A  testator  devised  his  real  estate  to  his  executors  to  be  sold,  and  directed  that 
the  proceeds  should  be  divided  between  his  two  daughters.  The  guardians  of 
the  legatees  became  the  purchasers  in  trust  for  their  wards,  and  upon  their  mar- 
riage made  a  conveyance  to  their  husbands  of  the  tract  of  land.  The  husbands 
subsequently  divided  the  land,  and  mutually  executed  deeds  to  each  other. 
Held,  that  the  husbands  took  nothing  by  the  deeds  from  the  guardians  to  them  but 
the  naked  legal  title,  and  upon  their  death  the  fee  remained  in  the  wives. 

ERROR  to  the  Common  Pleas  of  Juniata  county. 

David  Crawford  and  others,  heirs  at  law  of  Daniel  Crawford, 
deceased,  against  Daniel  Kaufman.  This  was  an  action  of  eject- 
ment for  89  acres  of  land.  Both  parties  claimed  under  Henry 
Bitner,  who  by  his  will  devised  a  tract  of  land  containing  195 
acres  to  his  executors,  to  be  sold,  and  the  proceeds  to  be  divided 
between  his  children.  At  that  sale,  in  1808,  John  Rice  and  John 
Shively,  guardians  of  Barbara  and  Elizabeth,  two  daughters  of 
the  testator,  became  the  purchasers,  and  took  a  deed  therefor  to 
themselves  in  trust  for  their  said  wards.  One  of  these  wards  sub- 
sequently married  Henry  Mattocks,  and  the  other  Daniel  Craw- 
ford. In  1811  the  guardians  endorsed  and  executed  the  following 
deed  to  Mattocks  and  Crawford  upon  the  deed  which  they  had 
obtained  from  the  executors  :  — 

"  Know  all  men  by  these  presents,  that  we,  the  within  named 
John  Shively  and  John  Rice,  as  guardians  within  named,  having 
no  other  interest  in  the  within  deed  of  conveyance,  or  the  property 
therein  granted,  than  as  guardians  for  the  within  named  Barbara 
Bitner,  now  intermarried  with  Henry  Mattocks,  and  Elizabeth 
Bitner,  now  intermarried  with  Daniel  Crawford,  and  having  set- 
tled our  accounts  as  guardians  for  the  said  Barbara  and  Elizabeth 
with  the  said  Henry  Mattocks  and  Daniel  Cra\vford,  and  being 
fully  paid  and  satisfied,  and  paid  by  the  said  Henry  Mattocks  and 
Daniel  Crawford  for  all  expenses,  bills,  charges  and  demands 
whatsoever  of  us  the  said  John  Shively  and  John  Rice  against  the 
said  Barbara  Mattocks  and  Elizabeth  Crawford,  or  against  the 
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said  within  granted,  bargained  and  sold  tract  of  land,  heredita- 
ments and  premises,  do  grant,  bargain  and  transfer,  and  have 
hereby  granted,  bargained  and  transferred  the  said  within  de- 
scribed and  granted  tract  of  land  unto  them,  the  said  Henry  Mat- 
tocks and  Daniel  Crawford,  and  to  their  heirs  and  assigns  for 
ever.  In  witness,  &c." 

In  1813  Mattocks  and  Crawford  divided  the  land,  and  they  and 
their  wives  executed  deeds  of  partition  to  each  other.  Subse- 
quently Crawford  died,  leaving  issue,  and  his  widow  married 
Abraham  Fry,  and  they,  by  deed  dated  6th  August  1824,  sold 
and  conveyed  the  land  in  dispute  to  Isabella  Wilson,  who,  on  the 
15th  November  1839,  devised  the  same  to  her  daughter,  Mrs 
Cummings,  whose  tenant  was  Daniel  Kaufman,  the  defendant. 

The  plaintiffs  were  the  children  and  heirs  at  law  of  Daniel  Craw- 
ford, and  claimed  to  recover  upon  the  ground  that  the  conveyance 
of  the  land  to  their  ancestor  by  the  guardians  of  his  wife,  under 
the  circumstances  of  the  case,  and  subsequent  partition  thereof 
between  him  and  Mattocks,  vested  the  fee  simple  in  him,  and  upon 
his  death  the  same  descended  to  them,  as  his  heirs  at  law. 

The  defendants  requested  the  instruction  of  the  court  upon  the 
following  points :  — 

1.  The  sale  by  Monohon,  the  administrator  with  the  will  an- 
nexed, of  the  lands  in  controversy,  by  deed  dated  4th  March  1808, 
to  John  Shively  and  John  Rice,  guardians  of  Barbara  Bitner  and 
Elizabeth  Bitner,  in  trust  for  the  use  of  the  said  Barbara  and  Eli- 
zabeth, vested  in  them  the  equitable  and  beneficial  estate ;  parti- 
cularly so,  if  the  said  lands  were  paid  for  by  the  guardians  out 
of  the  proportion  of  the  sales  of  Henry  Bitner's  real  estate  to 
which  the  said  Barbara  and  Elizabeth  were  entitled ;  and  the 
deed  from  Shively  and  Rice  as  guardians,  reciting  the  fact  of  the 
trust,  to  Daniel  Crawford  and  Henry  Mattocks,  would  constitute 
the  said  husbands  of  Barbara  and  Elizabeth  trustees  for  their  re- 
spective uses.  And  the  deed  of  partition  from  Mattocks  and  wife 
to  Daniel  Crawford  would  not  devest  the  wife  of  D.  Crawford  of 
her  interest  in  said  land;  and  if  Daniel  Crawford  was  in  this  way 
trustee  for  his  wife,  after  his  death  the  plaintiffs,  as  heirs  of  Daniel 
Crawford,  would  have  no  right  to  recover  the  lands. 

Answer.  The  sale  by  Monohon,  administrator  with  the  will 
annexed,  of  the  land  in  controversy,  by  deed  dated  4th  March 
1808,  to  John  Shively  and  John  Rice,  guardians  of  Barbara  and 
Elizabeth  Bitner,  in  trust  for  the  use  of  Barbara  and  Elizabeth, 
vested  in  them  the  equitable  and  beneficial  estate;  particularly 
so  if  the  said  lands  were  paid  for  by  the  guardians  out  of  the  pro- 
portion of  the  sales  of  Henry  Bitner's  real  estate,  to  which  Bar- 
bara and  Elizabeth  were  entitled,  and  which  they,  on  arriving  at 
age,  could  have  enforced  against  their  guardians,  if  they  chose  to 
do  so.  The  sale  by  Monohon  to  the  guardians  was  binding  both 
upon  the  administrator  and  guardian;  but,  being  made  during 
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the  minority  of  their  wards,  they  were  not  then  bound ;  and,  until 
they  arrived  at  an  age  when  they  could  legally  assent  to  a  recon- 
version of  the  property  from  money  to  land,  it  must,  as  to  them, 
be  considered  in  the  same  character  it  was  bequeathed  to  them 
by  their  father.  See  cases  referred  to  in  Craig  v.  Leslie,  (3 
Wheaton  563).  We  cannot  say  to  you,  in  the  language  of  the 
point  just  read,  that  the  deed  from  Shively  and  Rice  to  Daniel 
Crawford  and  Henry  Mattocks  constituted  them  trustees  for  the 
respective  uses  of  their  wives,  and  that  the  deed  of  partition  from 
Mattocks  and  wife  to  Crawford  would  not  devest  her  interest  in 
the  land  under  the  facts  and  circumstances  in  evidence.  Nor  can 
we  instruct  you  as  desired  by  the  defendants  in  the  latter  part 
of  this  point. 

*2d  Point.  If  the  title  was  not  in  Daniel  Crawford  at  his  death, 
but  in  his  wife,  the  plaintiff  can  in  no  event  recover;  whether 
Elizabeth  Crawford  executed  the  deed  to  Mrs  Wilson  legally  or 
not. 

Answer.  This  is  true.  If  the  title  was  not  in  Crawford  at  his 
death,  the  plaintiffs  cannot  recover. 

3d  Point.  If  the  title  to  the  land  were  beneficially  vested  in 
Elizabeth  Crawford  by  the  deed  to  her  husband,  Crawford  had 
no  power  to  elect  to  take  the  land  in  place  of  money,  other  than 
as  trustee  for  his  wife. 

Answer.  This  would  be  so  if  that  deed  vested  the  interest  in 
Elizabeth.  But  that  deed  had  not  this  effect,  as  wre  have  already 
instructed  you.  We  decline,  therefore,  answering  this  point  as 
requested. 

Parker  and  Reed,  for  plaintiff  in  error,  argued  that  the  convey- 
ance to  the  guardians  vested  the  estate  absolutely  in  their  wards, 
and  the  subsequent  conveyance  by  the  guardians  to  the  husbands 
vested  in  them  nothing  but  the  legal  estate,  for  that  was  all  they 
had  to  convey.  The  estate,  therefore,  being  thus  vested  in  the 
ward  upon  her  marriage,  she  could  only  part  with  it  in  the  form 
prescribed  by  which  married  wromen  may  convey  their  estates. 
This  is  a  mere  question  of  conveyance.  In  whom  is  the  estate 
under  the  deeds  and  facts  in  evidence?  Clearly  it  was  in  the 
wife.  3  Watts  fy  Serg.  520;  1  Johns.  Chan.  565;  4  Johns.  136; 

1  Johns.  Chan.  450;  1  M' Cord's  Chan.  119;  6  Serg.  $  Rawle 
267;  1  Serg.  $  Rawle  460;  7  Watts  217;  3  Watts  &•  Serg.  231; 

2  P.  R.  346. 

Benedict,  for  defendant  in  error.  By  the  will  of  Bitner  his  two 
daughters  were  entitled  to  a  pecuniary  legacy,  and  the  guardians 
had  no  power  to  convert  that  legacy  into  land.  Upon  the  mar- 
riage of  the  legatee,  her  husband  might  elect  to  take  the  money 
as  bequeathed  to  his  wife,  or,  in  lieu  thereof,  the  land  as  pur- 
chased by  the  guardian.  Having  elected  to  take  the  land,  the 
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conveyance  of  it  to  him  was  as  absolute  as  the  payment  of  the 
money  would  have  been.  8  Watts  252 ;  1  Whart.  252 ;  3  Whart. 
65 ;  13  Serg.  $  Rawle  330 ;  3  Watts  $  Serg.  223 ;  3  Wheat.  563 ; 
2  Watts  4-  Serg.  27. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  It  is  clear  that  a  trustee  not  specially  authorized 
cannot  go  beyond  the  line  of  duty  prescribed  by  law,  and  make 
changes  of  property  from  money  into  land,  or  from  land  into  money. 
If  he  invest  money  in  land,  the  cestui  que  trust  may,  at  his  option, 
accept  of  the  land,  or  refuse  it  and  demand  the  money.  BonsalVs 
Appeal,  (1  Watts  274).  The  guardians  are  such  trustees,  and  the 
wards  here  had  the  right,  on  coming  of  age,  to  exercise  this  option. 
For  it  is  not  a  case  where  the  guardian  took  the  land  at  a  valuation, 
or  even  bought  it  in  at  a  public  sale  made  in  consequence  of  the 
refusal  of  the  heirs  to  accept,  as  in  Bowman's  Appeal,  (3  Watts  369). 
It  was  a  volunteer  purchase  by  the  guardians  at  a  public  sale 
made  by  the  administrator  de  bonis  non  in  pursuance  of  the  di- 
rection of  the  will,  and  was  properly  considered  by  the  guardians 
as  a  purchase  subject  to  the  assent  or  dissent  of  the  wards  on 
their  coming  of  age.  The  ward  in  question,  then,  might  have 
exercised  this  right.  When  she  married,  her  husband  had  the 
right  to  demand  the  money,  and  to  make  it  his  own  by  reducing 
it  to  possession,  or  by  some  equivalent  act.  It  is  contended  that, 
being  entitled  to  the  money  as  his  own  exclusive  property,  if  he 
relinquished  that  to  the  guardians,  he  stood  in  the  place  of  his 
wife,  and  had  the  right  to  take  the  land  as  his  own ;  and  that  he 
thus  became  a  purchaser  by  a  new  acquisition.  But  that  is  not 
the  case  before  us.  The  guardians  purchased  and  paid  for  the 
land,  and  took  the  deed  not  to  themselves,  but  in  trust  for  the 
wards ;  so  that  the  estate  became  vested  in  the  wards  by  the  deed 
from  the  administrator.  There  was  no  beneficial  interest  left  in 
the  guardians  afterwards  to  convey,  and  their  deed  to  the  hus- 
bands transferred  nothing,  or,  at  most,  the  dry  legal  estate.  After 
the  estate  had  become  vested  in  the  wards,  it  could  not  be  de- 
vested  out  of  them  by  the  will  or  act  of  the  guardians  or  the  hus- 
bands ;  nor  otherwise  than  by  the  conveyance  of  the  wives,  exe- 
cuted according  to  the  forms  prescribed  by  law.  The  husband's 
relinquishment  of  the  money  could  not  of  itself  give  the  guardian 
power  to  convey  an  estate  which  belonged  to  his  wife :  it  still 
remained  in  her,  notwithstanding,  precisely  as  it  did  before  such 
conveyance,  and  unaffected  by  it. 

This  is  not  a  question  of  election,  properly  speaking,  but  on  the 
operation  of  conveyances,  and  must  be  governed  by  their  legal 
effect.  The  case  that  comes  nearest  to  it  is  that  of  Hannah  v. 
Swarner,  (3  Watts  <$•  Serg.  233),  with  the  difference  that  there 
was  no  intervention  of  guardian  in  that  case.  The  conduct  of  the 
guardians  appears  to  have  been  fair,  and  they  intended,  perhaps, 
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the  security  of  the  wards.  Still  I  should  say,  as  a  general  prin- 
ciple, that  this  kind  of  transaction  by  guardian,  of  converting  the 
property  of  the  ward,  is  one  that  ought  not  to  be  encouraged,  as 
it  has  a  tendency  to  produce  subsequent  confusion  and  litigation 
as  to  the  title. 

We  think  the  court  below  erred  in  holding  that  the  husbands 
became  purchasers  of  the  land  in  their  own  right:  we  are  of  opi- 
nion that  the  estate  continued  vested  in  the  wives  by  virtue  of  the 
conveyance  from  the  administrator ;  and  she  and  her  subsequent 
husband  could  lawfully  convey  it,  if  not  otherwise  devested. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Spangler's  Estate. 

Where  the  corpus  of  a  legacy  is  interest  accruing  on  a  residue  after  payment 
of  debts,  and  not  the  residue  itself,  unless  a  contrary  intent  is  collectable  from 
the  tenor  of  the  will,  the  legatee  is  entitled  to  all  that  is  made  from  the  death  of 
the  testator. 

APPEAL  from  the  decree  of  the  Orphans'  Court  of  York  county. 

The  questions  which  presented  themselves  in  this  case  arose  out 
of  the  construction  of  the  will  and  settlement  of  the  estate  of  Jacob 
Spangler,  deceased.  The  material  parts  of  the  will  are  as  fol- 
lows :  — 

Item,  it  is  my  will,  and  I  order  and  direct  that  my  plantation 
and  tract  of  land,  situate  part  in  Spring  Garden  township,  and 
part  in  the  borough  of  York,  in  the  county  of  York  and  state  of 
Pennsylvania,  whereon  Daniel  Gotwalt  now  lives,  adjoining  lands 
of  Henry  Smyser,  Dr  Luke  Rouse,  Joseph  Small,  the  heirs  of 
George  Kuntz,  deceased,  lands  of  Thomas  Baumgardner,  my  other 
lands,  lands  of  Christian  Hildebrand,  Benjamin  Weiser  and  others, 
&c.,  containing  about  142  acres,  more  or  less,  shall  be  laid  out  in 
small  lots  so  as  to  suit  purchasers,  and  sold  at  public  sale  for  the 
highest  and  best  price  that  can  be  gotten  for  the  same,  at  a  time 
when  most  suitable  and  convenient  after  my  decease.  This  whole 
tract  of  land,  with  the  appurtenances,  I  order  shall  be  sold  to  pur- 
chasers for  cash,  clear  of  incumbrances,  and  free  from  any  dower 
fund ;  and  I  do  hereby  empower  my  executors  hereafter  named, 
or  the  survivor  or  survivors  of  them,  to  make  good  deed  or  deeds 
for  the  same,  as  good  as  if  I  were  personally  present.  Item,  I  fur- 
ther give  and  bequeath  unto  my  son,  Jacob  Rudolph  Spangler, 
my  gold  watch,  as  a  specific  legacy.  Item,  I  also  give  and  be- 
queath to  my  only  son,  Jacob  Rudolph  Spangler,  and  to  his  heirs 
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and  assigns  for  ever,  my  plantation  and  tract  of  land  situate  in 
Spring  Garden  township,  in  the  county  of  York  aforesaid,  whereon 
John  Waggoner  now  lives,  adjoining  my  other  lands,  lands  of 
Thomas  Baumgardner,  lands  of  widow  Irwin,  lands  of  Michael 
Shellenberger,  lands  of  Charles  Nes,  the  Peachbottom  road,  &c., 
containing  about  180  acres,  be  the  same  more  or  less,  which  I 
value  at  $9000.  Should  he,  however,  when  he  shall  arrive  at  full 
age,  judge  that  sum  more  than  the  value  of  said  farm,  then,  in 
that  case,  I  order  that  the  Orphans'  Court  of  said  county  appoint 
five  disinterested  men  to  value  the  same  on  their  oath  or  affirma- 
tion, whose  report  shall  be  final,  and  my  son  Jacob  shall  account 
in  the  distribution  of  my  estate  for  the  same  as  follows,  viz :  two- 
thirds  thereof  at  the  first  distribution  equally  amongst  all  my  chil- 
dren by  my  executors,  and  the  remaining  one-third  I  order  and 
direct  he  shall  pay  the  interest  annually  to  his  mother  during  her 
life  or  widowhood,  and  at  her  death  to  pay  or  account  for  the 
principal  of  the  said  third  or  dower  fund  with  my  executors  in 
the  final  distribution  of  my  estate  amongst  my  heirs  or  legatees. 

Item,  I  further  will  and  direct  that  in  case  my  son  Jacob  should 
die  before  he  arrives  at  lawful  age,  then  arid  in  such  case  the  said 
plantation  and  tract  of  land  shall  be  sold  at  public  sale  by  my 
executors,  or  the  survivor  or  survivors  of  them,  and  the  proceeds 
of  such  sale  be  equally  divided  amongst  my  surviving  heirs,  share 
and  share  alike,  as  I  shall  hereafter  direct,  my  wife's  dower  fund 
to  remain  a  lien  on  the  said  premises  during  her  life,  and  the  inte- 
rest to  be  paid  her  annually,  as  directed  in  case  my  son  Jacob 
accepting  said  farm ;  but  should  my  son  Jacob,  when  he  arrives 
at  full  age,  not  be  willing  to  accept  the  said  farm,  then  I  order 
and  direct  my  executors  to  sell  the  same  at  public  sale  as  within 
mentioned,  my  wife  to  have  the  interest  of  one-third  of  the  pro- 
ceeds of  such  sale  during  life  or  widowhood.  I  further  order  and 
direct  that  all  the  rest,  residue  and  remaining  part  of  my  real  and 
personal  estate  not  hereinbefore  willed  and  disposed  of,  situate 
either  in  the  borough  of  York  or  in  the  county  of  York,  including 
all  that  situate  in  Harrisburg,  in  the  county  of  Dauphin,  or  else- 
where in  Pennsylvania,  including  my  chestnut  land  in  York  county, 
shall  be  sold  (in  small  lots)  by  my  executors,  or  the  survivors  of 
them,  at  public  sale,  who  shall  make  good  deeds  or  titles  for  the 
same  to  the  purchasers  thereof. 

Item,  I  further  order  and  direct  that  my  executors  shall  sell  all 
my  stocks,  bank  and  road  stocks,  and  the  proceeds  thereof  shall 
be  collected,  including  all  moneys  due  me  on  book  accounts,  bonds, 
notes,  judgments,  mortgages  and  other  evidences  of  debt,  and  one 
total  sum  made  thereof,  after  deducting  the  necessary  expenses 
incident  to  settling  my  estate ;  the  balance  then  remaining  upon 
my  executors'  account  shall  by  them  be  divided  as  follows,  viz: 
my  wife  Catherine  shall  have  the  interest  of  the  dower  fund,  or 
third  part  of  the  whole ;  the  real  estate,  when  sold,  shall  be  sub- 
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ject  to  my  wife's  dower  fund,  which  shall  be  a  lien  on  the  same, 
except  the  land  which  is  to  be  sold  in  lots  to  be  free  of  the  dower 
fund,  as  mentioned  in  the  within  parts  of  my  will,  which  said  inte- 
rest shall  be  paid  my  said  wife  annually  during  her  natural  life 
or  widowhood,  which  said  dower  fund  shall  be  vested  out  on  good 
real  estate,  and  the  other  two-thirds  of  all  my  real  and  personal 
estate  shall  be  equally  divided  amongst  all  of  my  children,  share 
and  share  alike,  my  son  Jacob  to  account  for  the  two-thirds  of  the 
valuation  of  his  land,  as  hereinbefore  mentioned,  provided  he  ac- 
cepts it. 

Item,  my  will  is,  and  I  do  further  order  and  direct  that  after 
the  death  or  intermarriage  of  my  said  wife  Catharine,  the  house 
and  lot  of  ground  that  she  may  hold  by  virtue  of  this  my  will  at 
that  time  shall,  as  soon  as  convenient,  be  sold  at  public  sale,  to- 
gether with  all  the  furniture  and  personal  estate  then  left,  as  herein 
willed  to  her,  by  my  executors,  or  the  survivors  or  survivor  of 
them,  and  all  dower  funds  shall  be  collected,  and  the  whole  amount 
of  moneys  arising  out  of  the  same,  after  final  settlement  made  with 
the  Orphans'  Court,  the  balance  shall  then  be  equally  distributed 
and  divided  amongst  all  my  children,  share  and  share  alike ;  but 
if  any  of  them  should  be  dead  at  that  time,  having  left  issue,  their 
children  shall  inherit  their  parent's  share;  but  if  any  of  them 
should  have  died  without  issue,  then  their  shares  shall  be  equally 
divided  amongst  the  surviving  brother  and  sisters,  my  son  Jacob 
to  account  for  the  dower  fund  charged  upon  his  farm,  provided 
he  accepts  it. 

Item,  I  further  give  and  bequeath  to  Catharine  M'Clean,  my 
wife's  niece,  the  sum  of  $200,  as  a  specific  legacy,  and  to  be  in 
full  for  any  services  rendered  to  me  or  my  family  since  she  became 
of  lawful  age ;  and  I  further  order  and  direct  that  the  one  equal 
half  part  of  the  share  of  all  my  estate  so  as  aforesaid  willed  to  my 
daughter  Margaret  shall  be  put  at  interest  by  my  executors  in 
real  security,  such  security  to  be  double  in  value  to  the  money 
loaned  thereon,  during  the  life  of  my  said  daughter,  the  interest 
of  which  shall  be  annually  paid  to  her  so  long  as  she  remains  sin- 
gle, and  if  she  marries,  the  said  interest  shall  be  employed  in  her 
support  and  maintenancey  and  is  to  be  paid  to  her,  to  be  by  her 
disbursed  for  that  purpose,  and  over  which  her  husband  is  to  have 
no  control ;  and  after  her  death  the  principal  of  said  half  share 
shall  be  equally  divided  amongst  her  children;  and  if  she  dies 
without  children,  then  the  same  shall  be  divided  equally  amongst 
my  other  children;  the  other  half  or  residue  of  my  said  daughter 
Margaret's  share  shall  be  paid  her  agreeably  to  the  first  distribu- 
tion mentioned  in  this  my  will.  The  one  equal  half  part  of  the 
share  of  all  my  estate  so  as  aforesaid  willed  to  my  daughter  Jane 
shall  be  put  at  interest  on  real  security,  as  aforesaid,  during  the 
lifetime  of  my  said  daughter  Jane,  the  interest  of  which  shall  be 
annually  paid  to  her  so  long  as  she  remains  single ;  and  if  she 
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marries,  the  interest  of  her  said  half  share  shall  be  employed  in 
her  support  and  maintenance,  and  is  to  be  paid  to  her,  to  be  by 
her  disbursed  for  that  purpose,  and  over  which  her  husband  is  to 
have  no  control ;  and  after  her  death  the  principal  of  said  half 
share  shall  be  equally  divided  amongst  her  children ;  and  if  she 
dies  without  children,  then  the  same  shall  be  equally  divided 
amongst  my  other  children;  and  the  other  half  of  my  said  daugh- 
ter's share  shall  be  paid  her  agreeably  to  the  first  distribution 
mentioned  in  this  my  will.  The  one  equal  half  part  of  the  share 
of  all  my  estate  so  as  aforesaid  given  to  rny  daughter  Susan  shall 
be  put  at  interest  on  real  security  as  aforesaid  during  the  lifetime 
of  my  said  daughter  Susan,  the  interest  of  which  shall  be  annually 
paid  to  her  so  long  as  she  remains  single;  and  if  she  marries,  the 
interest  of  her  said  half  share  shall  be  employed  in  her  support 
and  maintenance,  and  is  to  be  paid  to  her  to  be  disbursed  for  that 
purpose,  and  over  which  her  husband  shall  have  no  control;  and 
after  her  death  the  principal  of  said  half  share  shall  be  equally 
divided  amongst  her  children ;  and  if  she  dies  without  children, 
then  the  said  half  share  shall  be  equally  divided  amongst  my  other 
children;  and  the  other  half  of  my  said  daughter  Susan's  share 
shall  be  paid  her  agreeably  to  the  first  distribution  in  my  will. 
If  any  one  of  my  daughters  are  under  age  at  the  time  of  my  death, 
my  wife  Catharine  shall  receive  the  interest  coming  to  such  daugh- 
ter until  she  arrives  at  age,  and  employ  such  interest  in  the  sup- 
port and  education  of  such  daughter.  And  I  do  further  direct, 
that  in  case  the  purchase  of  a  house  and  piece  of  ground  for  any 
of  my  three  last  named  daughters,  after  their  marriage,  should  be 
deemed  by  my  executors  as  required  by  their  circumstances,  my 
executors,  or  the  survivor  of  them,  are  authorized,  at  the  request 
of  such  daughter,  to  make  such  purchase  out  of  the  principal  of 
the  half  share  willed  to  such  daughter  during  life,  the  deed  there- 
for to  be  taken  in  the  names  of  the  executors  making  the  purchase 
in  trust  for  such  daughter  and  her  heirs,  and  to  be  expressed  so 
in  the  deed  that  is  for  her  separate  use.  Provided  my  wife  is 
living,  such  purchase  must  previously  receive  her  approbation ; 
and  provided  further,  that  in  case  there  should  be  any  difference 
of  opinion  amongst  my  executors  touching  the  execution  of  this 
will,  my  wife  shall  be  consulted,  and  her  decision  in  relation  to 
the  said  difference  shall  prevail ;  and  provided,  also,  that  my  said 
daughters,  Margaret,  Jane  and  Susan,  after  arriving  at  full  age, 
shall  respectively  have  power  to  dispose  of  the  principal  of  their 
respective  half  shares  of  my  whole  estate  by  this  will  given  during 
life,  which  said  disposition  by  will  shall  only  take  effect  on  the 
daughters  making  it  dying  without  issue,  and  the  principle  of  law 
which  prevents  a  married  woman  from  making  a  will  shall  not 
apply  in  such  case. 

The  court  below  referred  the  settlement  of  the  account  to  an 
auditor,  who  thus  stated  and  disposed  of  the  several  questions : 


May  1845.]  OF  PENNSYLVANIA.  139 

[Spangler's  Estate.] 

That  in  making  such  distribution  several  questions  arose,  de- 
pending upon  the  construction  of  the  testator's  will,  affecting  the 
distribution  which  it  was  necessary  to  decide ;  and  in  making  the 
examinations  the  parties  were  heard  by  their  counsel,  and  their 
views  were  submitted  to  the  auditor.  One  principal  question  was, 
whether  the  testator's  widow  (she  having  accepted  the  provisions 
of  the  will  in  lieu  of  dower)  is  entitled  to  the  interest,  rents  and 
profits  arising  on  the  third  allotted  for  her  use,  during  the  first 
year  after  the  testator's  death  ;  or  whether  the  same  interest,  rents 
and  profits  are  to  be  added  to  the  third  of  the  principal,  and  she 
to  have  the  interest  on  the  aggregate  at  the  end  of  the  second 
year.  The  opinion  of  the  auditor  is,  that  the  said  widow  is  en- 
titled to  receive  the  one-third  of  the  interest,  dividends,  rents  and 
profits  actually  derived  from  the  one-third  of  the  whole  estate, 
real  and  personal,  at  the  end  of  the  first  year  from  the  testator's 
death. 

The  testator,  although  possessed  of  a  large  estate,  provides  no 
fund  in  express  terms  for  the  support  of  his  widow  during  the  first 
year  after  his  decease.  She  has  a  house  and  furniture  provided, 
but  nothing  further,  nothing  expressly  for  maintenance;  and  to 
suppose  that  the  testator  intended  she  should  be  destitute  of  sup- 
port until  the  end  of  the  second  year  would  be  an  unnatural  con- 
clusion, and  at  variance  with  his  known  kindness  and  concern  for 
his  family ;  and  even  if  not  distinctly  expressed,  the  intention  of 
the  testator  would  be  presumed  to  be  in  accordance  with  the  con- 
struction of  the  auditor  in  such  a  case.  It  is  now  well  settled  by 
the  decisions  of  the  Courts  of  Chancery  in  England,  as  well  as  of 
our  own  courts,  that  where  an  annuity  or  annual  provision  is 
given  by  will,  and  no  intention  expressed  to  the  contrary,  the 
legatees  shall  have  the  interest  from  the  death  of  the  testator.  See 
2  Roper  on  Legacies,  (2e?  London  Edition  172);  5  Binn.  475; 
Hilyard's  Estate,  (5  Watts  fy  Serg.  30).  In  the  cases  in  Binney  and 
Watts  and  Sergeant,  the  annuity  is  described  as  the  interest  or 
profits  arising  from  time  to  time  during  the  year  from  the  corpus 
or  principal  fund,  and  payable  annually;  and  in  the  will  of  Mr 
Spangler,  referring  to  the  interest  of  the  third  given  to  his  wife, 
he  says,  "  which  said  interest  shall  be  paid  my  said  wife  annually 
during  life  or  widowhood."  These  are  the  terms  used  in  the  case 
in  5  Binn.,  upon  which  the  case  was  decided  as  showing  not 
merely  a  presumed  but  an  expressed  intention  that  the  legatee 
should  have  the  interest  accruing  the  first  year.  But  it  is  also  a 
rule  in  Chancery  that  when  a  legacy  in  gross  is  given  payable  at 
a  future  day  in  favour  .of  a  child  having  no  maintenance  provided, 
it  shall  carry  interest  to  the  child  from  the  testator's  death ;  and 
the  rule  is  said  to  be  the  same  in  case  of  a  widow,  unprovided 
with  support.  See  2d  Roper  180-186.  Upon  the  reason  of  the 
thing,  as  well  as  the  authorities,  your  auditor  therefore  concludes 
that  the  actual  interest,  dividends,  rents  and  profits  received  or 
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accruing  in  the  first  year  after  the  testator's  death,  are  due  to  the 
widow  as  at  the  end  of  that  time ;  and  it  appears  further,  that  the 
situation  of  the  funds  of  Mr  Spangler's  estate  was  similar  to  that 
in  Hilyard's  Estate  above  cited,  and  Hewitt's  there  cited,  and  which 
appear  to  be  conclusive  authorities.  That  the  rents  and  profits 
of  real  estate  ordered  to  be  sold  are  to  follow  the  same  rule  as  the 
interest  on  personal  funds  appears  as  well  from  the  reason  of  the 
case  as  the  express  authorities.  The  rule  is  fully  stated  in  %d  P. 
Wms.  26-7,  and  is,  that  where  legacies  are  charged  or  to  be  raised 
out  of  real  estate,  which  bears  profits,  the  legatee  shall  have  the 
previously  accruing  interest  equal  to  the  profits,  just  as  in  the  case 
of  mortgages  and  stocks  bearing  interest.  Another  reason  may  be 
added  ;  the  testator  directs  his  real  estate  to  be  sold.  This  direc- 
tion converts  the  whole  into  personalty,  as  at  his  death,  and  from 
that  time  all  rights  of  legatees  are  considered  as  vested  for  their 
benefit,  just  as  in  the  case  of  personal  estate  uncollected  or  uncon- 
verted. 

Another  question  arises  connected  with  this  distribution  as  re- 
gards a  devise  by  the  testator  to  his  son  Jacob  of  the  Wagner 
farm.  Your  auditor  is  of  opinion  that  the  devise  is  an  immediate 
devise  in  fee  with  defeasances  or  rather  executory  devises  over  on 
certain  events ;  which  are  the  refusal  or  death  of  the  devisee  at 
certain  times.  The  law  on  this  subject  is  stated  in  the  case  of 
Shepperd  v.  Ingram,  (Ambler  450).  It  is  that  "  where  real  estate 
is  devised  with  a  clause  of  defeasance  on  a  future  event,  the  de- 
visee is  entitled  to  the  rents  and  profits  until  the  contingency 
happens."  It  is  also  a  general  rule  that  where  real  estate  is  de- 
vised, unless  otherwise  directed,  the  devisee  takes  it  at  the  testa- 
tor's death  with  all  subsequent  profits.  The  opinion  of  the  auditor 
therefore  is  as  to  the  Wagner  farm,  that  Jacob  R.  Spangler  was 
entitled  to  all  the  profits  from  the  testator's  death,  and  that  they 
did  not  belong  to  the  general  fund,  and  the  executor  as  executor 
was  not  chargeable  with  them,  but  is  to  account  for  them  to  the 
devisee,  (he  having  as  is  alleged  agreed  to  the  first  terms  stated  in 
the  will).  In  regard  to  the  widow's  claim  from  the  Wagner  farm, 
that  is  considered  a  matter  between  her  and  Jacob,  and  does  not 
enter  into  the  auditor's  decision,  although  her  rights  in  that  re- 
spect will,  it  is  believed,  be  governed  by  the  foregoing  principles 
as  to  the  first  year's  profits. 

Another  question  arises  in  the  distribution  in  regard  to  the 
shares  of  the  two  minor  daughters,  Jane  and  Susan,  out  of  the 
first  year's  interest,  rents  and  profits.  By  the  will  the  widow  has 
the  charge  of  their  support  and  education,  and  is  to  receive  the 
interest  on  their  funds.  This  in  effect  constitutes  her  the  testa- 
mentary guardian  of  these  minors,  and  she  is  of  course  entitled  to 
their  shares  of  the  interest,  rents  and  profits  for  the  first  year  un- 
der the  principles  and  authorities  before  stated. 

According  to  the  foregoing  views,  the  auditor  reports  a  distri- 
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bution  account  of  the  estate  charged  on  the  separate  account  of 
Charles  Weiser,  one  of  the  executors,  confirmed  by  the  court. 
To  which  report  the  following  exceptions  were  filed : 

1.  The  auditor  erred  in  giving  to  Jacob  R.  Spangler  the  net 
produce  of  the  Wagner  farm. 

2.  Also  in  not  including  the  net  produce  of  the  Wagner  farm 
in  the  distribution  among  all  the  legatees. 

3.  Also  in  giving  the  widow  absolutely  one-third  of  the  net  pro- 
duce of  the  real  estate,  including  the  Wagner  farm,  and  the  one- 
third  of  the  increase  of  the  personal  property  realized  during  the 
first  year  after  the  testator's  death ;  and  in  not  including  said  one- 
third  of  produce  and  increase  in  the  fund,  one-third  of  which  ac- 
cording to  the  will  is  to  be  vested  for  the  widow. 

4.  Also  in  giving  to  Mrs  Roberts,  Jane  and  Susan,  absolutely, 
the  whole  of  their  share  of  the  increase  of  the  real  and  personal 
estate  realized  during  the  first  year  after  the  testator's  death. 

5.  Also  in  deciding  that  the  sum  of  $6654,  in  Charles  Weiser's 
account,  and  $496.54  in  the  account  of  H.  Alrick's,  should  be 
funded  for  Jane  and  Susan  Spangler  respectively,  being  their 
whole  shares. 

The  court  below  overruled  the  exceptions  and  confirmed  the 
report  of  the  auditor.  The  same  questions  were  argued  in  this 
court  by 

Campbell  and  Fisher,  for  appellants. 
Mayer  and  Evans,  for  appellees. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  The  widow  would  not  be  entitled  to  interest 
from  the  death  on  the  ground  that  no  provision  was  made  for  her 
immediate  support,  for  she  was  amply  provided  for ;  and  it  is  be- 
sides entirely  settled  by  the  later  decisions  that  a  wife  does  not 
stand,  as  to  that,  on  the  footing  of  a  child.  She  may,  in  one  sense, 
be  said  to  be  a  purchaser  of  a  legacy  in  lieu  of  dower,  inasmuch 
as  it  is  not  entirely  gratuitous ;  but  that  regards  not  a  question 
like  the  present.  It  is  a  circumstance  of  decisive  importance  in  a 
question  of  abatement  between  her  and  collaterals  or  perhaps 
children;  as  was  held  in  Reedv.  Reed,  (9  Watts%G3),  and  in  many 
cases  there  quoted.  But  where  the  corpus  of  a  legacy  is  interest 
accruing  on  a  residue  after  payment  of  debts,  and  not  the  residue 
itself,  it  is  well  settled  that  unless  a  contrary  intent  is  collectible 
from  the  tenor  of  the  will,  the  legatee  is  entitled  to  all  that  is  made 
from  the  death  of  the  testator  for  the  palpable  reason  that  less 
would  otherwise  be  got  than  was  given.  On  the  other  hand,  where 
nothing  is  accruing,  nothing  is  given  in  the  mean  time;  and  the 
bequest  begins  to  operate  actively  only  when  the  fund  begins  to 
be  productive ;  and  this,  in  either  case,  without  relation  to  the 
rule  for  the  commencement  of  interest  on  a  pecuniary  bequest  of 
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principal  and  not  interest.  Here  the  corpus  of  the  bequest  is  in- 
terest itself;  but  how  much  of  the  widow's  third  made  interest 
from  the  death,  or  any  later  period,  does  not  appear.  Part  of  it, 
consisting  of  her  proportion  of  the  stocks,  bonds,  notes,  judgments, 
mortgages  and  simple  contract  debts,  must  have  been  immediately 
productive,  and  so  far  she  was  certainly  entitled ;  but  for  all  be- 
sides, she  is  entitled  from  the  time  when  interest  was,  or  ought  to 
have  been  made.  The  auditor  proceeded  on  the  right  principle, 
but  there  is  reason  to  think  he  has  given  it  too  wide  a  sweep.  The 
matter  is  therefore  referred  back  to  him  to  allow  the  widow  what- 
ever interest,  specifically  so  called,  accrued  from  the  time  of  the 
death  or  any  subsequent  period ;  and  the  residue  of  the  report 
stands  affirmed  in  the  mean  time. 

Referred  accordingly 


Okeson  against  Shirlock. 

"  W.  S.  appears  and  enters  into  recognizance  in  double  the  debt  and  costs  as 
special  bail  in  the  above  suit,  for  an  appeal  according  to  the  Act  of  Assembly  of 
1842."  Held  to  be  a  sufficient  minute  made  by  a  Justice  of  the  Peace  upon  an 
appeal,  to  support  a  scire  facias  reciting  a  recognizance  in  the  form  prescribed  by 
the  Act  of  Assembly. 

ERROR  to  the  Common  Pleas  of  Juniata  county. 

William  Okeson  against  William  Shirlock.  Scire  facias  sur 
recognizance  of  bail ;  to  which  the  defendant  pleaded  nul  tiel  re- 
cord. 

The  plaintiff  gave  in  evidence  the  transcript  of  a  judgment  of  a 
Justice  of  the  Peace  for  $71.09,  at  the  suit  of  William  Okeson 
against  James  Shirlock,  from  which  the  defendant  appealed,  and 
this  entry  of  a  recognizance  was  made  by  the  Justice : 

"  8th  March  1843,  William  Shirlock  appears  and  enters  into 
recognizance  in  double  the  debt  and  costs  as  special  bail  in  the 
above  suit,  for  an  appeal  according  to  the  Act  of  Assembly  of 
1842." 

The  writ  in  this  case  recited  a  recognizance  in  the  form  pre- 
scribed by  the  Act  of  Assembly. 

The  court  below  was  of  opinion  that  the  recognizance  as  con- 
tained upon  the  Justice's  record  was  wholly  insufficient  to  support 
the  writ,  and  therefore  rendered  a  judgment  for  the  defendant 
upon  the  plea  of  nul  tiel  record. 

Reed  and  Parker,  for  plaintiff  in  error,  argued  that  the  minute 
made  by  the  Justice  was  sufficient  to  enable  him  to  draw  the  re- 
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cognizance  out  at  length,  and  it  signified  everything  which  the 
law  required ;  and  referred  to  the  Act  of  12th  July  1842,  Pam. 
Laws  347,  sec.  33 ;  6  Wheat.  359 ;  5  Watts  333. 

Watts,  contra,  argued  that  the  law  required  that  a  recognizance 
should  be  taken  in  a  sum  certain,  and  it  was  not  competent  to 
make  the  recognizance  good  by  anything  dehors  the  record.  6 
Watts  <$f  Serg.  50. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  suit  was  commenced  by  a  scire  facias  sued 
out  by  the  plaintiff  in  error,  upon  a  recognizance  alleged  to  have 
been  entered  into  by  the  defendant,  before  Samuel  Sterrett,  Esq., 
a  Justice  of  the  Peace,  as  bail  of  James  M'Kinley,  to  prosecute  an 
appeal  taken  by  M'Kinley  from  a  judgment  given  by  the  Justice 
against  him  for  $71.09,  with  costs  of  suit,  in  favour  of  the  plaintiff 
in  error.  According  to  the  recital  contained  in  the  scire  facias, 
the  recognizance  was  taken  on  the  8th  day  of  March  1843,  in  the 
sum  of  $142.68,  conditioned  that  if  James  M'Kinley  should  ap- 
pear at  the  next  Court  of  Common  Pleas  of  Juniata  county,  and 
then  and  there  prosecute  his  suit  with  effect,  according  to  the  Act 
of  Assembly  of  1842,  then  the  recognizance  to  be  void,  otherwise 
to  be  and  remain  in  full  force  and  virtue.  The  transcript  returned 
by  the  Justice,  showing  the  judgment  rendered  by  him  for  the 
plaintiff  against  M'Kinley  to  be  $72.09,  with  costs  of  suit,  and  the 
appeal  taken  therefrom,  contained  also  the  following  entry  of  the 
recognizance  taken  to  prosecute  it: — "8th  March  1843,  William 
Shirlock  appears  and  enters  into  recognizance  in  double  the  debt 
and  costs,  as  special  bail  in  the  above  suit,  for  an  appeal,  accord- 
ing to  the  Act  of  Assembly  of  1842."  The  defendant  in  error 
appeared  by  attorney  to  the  scire  facias,  and  put  in  the  plea  of 
nul  tiel  record,  upon  which  the  plaintiff  took  issue ;  and  the  court 
rendered  judgment  thereon  in  favour  of  the  defendant.  In  this 
the  plaintiff  alleges  that  the  court  erred. 

The  only  question  presented  by  the  case  is,  whether  the  minute 
made  by  the  Justice  of  the  recognizance  taken  and  certified  by 
him  on  the  transcript  returning  the  appeal  to  the  court,  be  not 
sufficient  to  warrant  the  recital  of  the  recognizance  set  forth  by 
the  Prothonotary  in  the  scire  facias.  There  is  no  objection  to  the 
form  of  the  recognizance,  as  recited  in  the  scire  facias,  provided 
the  return  of  the  Justice  be  sufficient  to  warrant  it ;  nor  indeed 
can  there  be,  for  it  is  substantially  such  as  the  Act  of  Assembly 
in  that  behalf  directs.  In  Frost  v.  Roatch,  (6  Whart.  359),  the 
following  entry,  "  I  become  special  bail  in  $90,"  signed  by  J.  W. 
upon  an  alderman's  docket,  was  held  a  sufficient  recognizance  for 
a  stay  of  execution  under  the  9th  section  of  the  Act  of  1820,  there 
being  no  entry  of  an  appeal ;  but  had  it  followed  immediately  the 
entry  of  an  appeal,  it  is  perhaps  fair  to  infer  that  the  court  would 
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have  held  it  sufficient  for  the  prosecution  of  the  appeal.     In  Ing- 
ham  v.  Tracy,  (5  Watts  383),  a  recognizance  taken  before  a  Jus- 
tice of  the  Peace  upon  an  appeal  in  these  words : — "  G.  T.  bound 
in  the  sum  of  $145  that  the  defendant  do  prosecute  his  appeal  to 
effect,"  was  held  sufficient  to  support  a  scire  facias  reciting  a  recog- 
nizance in  the  form  prescribed  by  the  Act  of  Assembly ;  because  it 
was  sufficient,  as  the  court  said,  to  enable  the  Prothonotary,  if 
requisite,  to  make  out  a  perfect  recognizance  in  form,  so  as  to 
support  the  recital  in  the  writ.    And  why  was  it  held  sufficient  to 
enable  the  Prothonotary  to  do  so?   Because  it  indicated  the  name 
of  the  person  bound  as  bail,  the  sum  of  money  in  which  he  was 
bound,  and  the  purpose  for  which  he  was  bound.   Now  that  is  all 
set  forth  pretty  distinctly  in  the  case  before  us,  and  certainly  at 
more  length  and  in  better  form  than  in  Ingham  v.  Tracy.    In  one 
particular  only  can  it  even  be  pretended  to  be  less  specifically 
certain,  which  is  in  this,  that  the  sum  is  specifically  mentioned  in 
Ingham  v.  Tracy ;  whereas,  in  the  case  before  us,  it  is  stated  to 
be  in  double  the  debt  and  costs ;  but  then  the  amount  of  the  debt 
is  specifically  stated  in  the  transcript  .returned  by  the  Justice  at 
$71.09,  the  double  of  which  would  be  $142.18,  and  the  amount 
of  the  recognizance,  recited  by  the  Prothonotary,  being  $142.68, 
the  difference  between  the  two  sums  may  be  fairly  regarded  as 
being  double  the  amount  of  the  costs,  which  had  accrued  at  the 
time  the  Justice  rendered  his  judgment.     The  reference  by  the 
Justice  to  the  amount  of  the  debt  and  costs,  which  appeared  on 
his  docket  in  the  entry  of  the  action,  making  double  the  amount 
thereof  the  sum  of  money  in  which  he  bound  the  bail,  was  certain 
enough  as  to  the  sum  in  which  the  recognizance  was  taken,  be- 
cause it  was  capable  of  being  rendered  certain  by  an  inspection 
of  the  whole  transcript,  returned  by  the  Justice  to  the  court  for 
the  purpose  of  entering  the  appeal,  that  the  court  might  proceed 
thereon.    Id  certum  est,  quod  certum  reddi  potest.  Under  this  view 
of  the  case,  the  recognizance,  recited  in  the  scire  facias,  corre- 
sponds, both  in  substance  and  in  form,  with  the  recognizance  pre- 
scribed by  the  Act  of  Assembly,  and  is  such  as  the  Prothonotary 
would  have  been  authorized  to  make  out,  had  it  been  neces- 
sary, from  the  memorandum  or  minutes  thereof  on  the  transcript 
originally  filed  and  entered  with  him.  Such  is  sufficient  according 
to  the  decision  of  this  court  in  Ingham  v.  Tracy,  cited  above.  The 
court  below,  therefore,  erred  in  giving  judgment  for  the  defendant. 
But  even  if  the  Prothonotary,  in  making  out  the  scire  facias,  had 
fallen  into  a  mistake  in  stating  exactly  the  amount  of  the  recogni- 
zance to  be  double  the  amount  of  the  debt  and  costs  for  which  the 
Justice  rendered  a  judgment,  and  therefore  have  misrecited  it ; 
and  that  had  appeared  to  the  court  on  the  trial,  it  would  have 
been  right,  if  not  the  duty  of  the  court  to  direct  the  Prothono- 
tary to  correct  and  amend  his  error,  it  being  merely  clerical. 
In  thus  delivering  the  opinion  of  the  court,  it  must  be  observed, 
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that  for  the  evidence  of  such  recognizance  having  been  taken  as 
is  recited  in  the  scire  facias,  I  have  confined  myself  entirely  to  that 
which  appears  on  the  transcript  originally  obtained  from  the  Jus- 
tice and  filed  with  the  Prothonotary  by  the  appellant.  The  paper 
not  filed,  which  was  produced  at  the  trial  and  offered  in  evidence 
in  connection  with  the  proof  of  the  Justice,  that  it  was  the  recog- 
nizance taken  at  the  time  of  the  appeal,  I  have  left  entirely  out  of 
view,  as  not  being  admissible  according  to  the  decision  in  Bell  v. 
Murphy,  (6  Watts  $  Serg.  50). 

Judgment  reversed,  and  judgment  for  plaintiff. 


Eby's  Case. 

If  a  judgment  be  opened,  and  the  defendant  let  into  a  defence  upon  the  merits 
and  pleads  to  issue,  and  the  plaintiff  afterwards  issues  a  scire  facias  quare  execu- 
tio  non,  to  which  the  defendant  appeared  and  confessed  judgment  of  revival,  and 
pleaded  the  proceedings  on  the  original  judgment,  whereupon  a  judgment  was 
'entered  for  want  of  a  sufficient  plea,  a  writ  of  inquiry  of  damages  issued  and  was 
returned  finding  the  amount  due,  which  was  collected  by  execution :  Held,  that 
the  original  suit  was  no  longer  pending. 

THIS  was  an  application  at  the  instance  of  John  Eby  to  make 
absolute  a  rule  to  show  cause  why  a  peremptory  mandamus 
should  not  issue  directed  to  DANIEL  DURKEE,  Esquire,  President 
Judge  of  the  Nineteenth  Judicial  District,  commanding  him  to 
proceed  with  the  trial  of  suit  No.  45,  January  Term  1830,  John 
Eby  against  John  Bucher.  The  facts  of  the  case  are  all  stated  in 
the  opinion  of  the  court. 

Hambly,  for  the  rule. 

Mayer,  contra,  whom  the  court  declined  to  hear. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — An  action  of  debt  by  assumpsit  was  brought  in 
the  Common  Pleas  of  York  county  by  John  Eby  against  John 
Bucher,  No.  45,  to  January  Term  1830,  and  narr.  filed  4th  De- 
cember 1829,  claiming  the  sum  of  $10,801.50,  for  money  paid  and 
for  rent  due  for  his  share  of  a  grist  mill,  and  the  summons  was 
returned  served.  At  January  Term  1830,  judgment  was  entered. 
On  the  8th  August  1832,  a  rule  obtained  by  the  defendant  was 
made  absolute  that  the  judgment  should  be  opened  and  the  de- 
fendant allowed  to  make  defence ;  the  judgment  to  remain  as 
security  for  such  sum  as  the  plaintiff  may  recover.  A  scire  facias 
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was  issued  by  the  plaintiff  to  January  Term  1835,  No.  3,  reciting 
that  the  plaintiff  had  recovered  against  the  defendant  a  debt  of 
$10,801.50,  and  $9.44  costs,  at  the  Term  of  January  1830;  that 
execution  remained  to  be  made  and  commanding  notice  to  the 
defendant  to  appear  to  show  why  the  plaintiff  should  not  have 
execution  for  the  debt  and  damages  aforesaid.  This  writ  was  re- 
turned made  known.  On  the  24th  November  1834,  the  defendant 
pleaded  payment  with  leave,  to  which  on  the  22d  March  1836, 
the  plaintiff  replied  non  solvit ;  issue  and  rule  for  trial.  July  1, 
1836,  death  of  defendant  suggested,  and  Philip  Fetion,  his  admi- 
nistrator, substituted.  "  November  2d,  1836,  defendant  with- 
draws the  plea  of  payment,  and  confesses  that  the  judgment 
be  revived  so  as  to  continue  the  lien  of  the  original  judgment 
mentioned  in  the  scire  facias,  and  pleads  that  the  original  judg- 
ment mentioned  in  the  scire  facias  was  opened  by  the  court,  and 
the  defendant  let  into  a  defence,  which  matter  is  still  depend- 
ing and  undetermined,  as  by  the  record  of  the  said  court  remain- 
ing appears."  June  5th,  1837,  plaintiff  enters  a  rule  to  refer,  &c. 
On  the  23d  June  1837,  attorneys  appointed  arbitrators,  who  re- 
ported in  favour  of  the  plaintiff  for  the  sum  of  $10,387.23^,  with 
costs.  The  defendant  appealed.  On  the  13th  April  1838,  judg- 
ment was  entered  for  want  of  a  plea,  which  the  court  afterwards 
refused  to  strike  off.  A  motion  was  afterwards  made  by  defendant 
to  show  cause  why  the  judgment  should  not  be  opened,  &c.,  which 
the  court  refused.  A  writ  of  inquiry  issued  finding  damages 
$2678.78,  with  costs,  and  a  fieri  facias  to  April  Term  1841,  and 
a  levy  and  condemnation  was  had  of  defendant's  real  estate.  Court 
directed  administrator  to  apply  to  the  Orphans'  Court  for  sale  of 
real  estate,  and  plaintiff  subsequently  received  $3332.51,  debt, 
interest  and  costs,  27th  March  1843. 

On  the  19th  February  1839,  on  the  record  of  the  original  suit, 
the  death  of  John  Bucher  was  suggested,  and  his  administrator 
substituted  and  defendant  pleaded  non  assumpsit  and  payment 
with  leave.  Plaintiff  replied  he  did  assume,  and  had  not  paid. 
In  August  1843,  the  plaintiff  asked  that  a  jury  might  be  called 
and  sworn  to  try  these  issues,  which  the  court  refused.  On  a  re- 
turn to  the  mandamus  from  this  court,  the  President  of  the  court 
below  returns  as  the  cause  of  this  refusal  that  the  suit  is  no  longer 
pending  in  that  court ;  and  we  are  of  opinion  that  the  return  cor- 
responds with  the  facts.  After  issuing  a  scire  facias  quod  recuperet, 
and  recovering  judgment  on  it  for  a  specific  sum,  and  issuing  exe- 
cution and  receiving  thereon  the  full  amount  of  the  debt,  interest 
and  costs  really  due  on  that  judgment,  the  case  is  concluded ;  the 
plaintiff  can  no  longer  go  back  upon  the  original  suit.  Transit  in 
rem  judicatam  by  his  own  acts  and  proceedings  to  try  the  merits 
on  the  scire  facias,  and  obtaining  judgment  thereon.  We  think, 
therefore,  the  return  sufficient,  and  refuse  further  proceedings. 

Motion  discharged. 
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Erb  against  Erb. 

Upon  a  sale  of  the  real  estate  of  an  intestate  by  an  order  of  the  Orphans'  Court 
for  the  payment  of  debts,  the  title  remains  in  the  heir  until  the  contract  of  sale  be 
executed  by  the  payment  of  the  purchase  money  and  execution  of  the  deed  :  hence, 
upon  the  death  of  the  heir  subsequently  to  the  confirmation  of  the  sale  by  the 
court,  and  prior  to  the  execution  and  delivery  of  the  deed,  his  interest  will  de- 
scend as  land  and  not  as  money. 

ERROR  to  the  Common  Pleas  of  Lancaster  county. 

Magdalena  Erb,  administratrix  of  Christian  Erb,  deceased, 
against  the  administrators  of  Christian  Erb,  deceased.  The  parties 
stated  the  following  case,  and  agreed  to  consider  it  as  a  special 
verdict : 

Christian  Erb  of  Warwick  township  died  4th  October  1842,  in- 
testate, leaving  a  widow  Magdalena  and  five  children,  Harriet, 
Henry,  Nancy,  Peter  and  Catharine.  The  administrators  of  the 
estate  of  Christian  Erb,  deceased,  are  Isaac  Erb  and  Jacob  Erb, 
who,  on  the  10th  May  1844,  filed  their  account,  which  exhibited 
a  balance  in  their  favour  of  $1150.38^.  On  the  19th  August  1844, 
the  administrators  obtained  an  order  from  the  Orphans'  Court  to 
sell  for  debts  the  real  estate  of  Christian  Erb,  deceased,  consisting 
of  about  103  acres  of  land  in  Warwick  township,  adjoining  lands 
of  Jacob  Erb,  Abraham  Minnick,  Peter  Eaby  and  others.  Also 
about  3  acres  of  woodland  in  same  township  adjoining  lands  of 
Adam  Hollinger,  Jacob  Shitz  and  others.  In  pursuance  of  said 
order  of  the  Orphans'  Court,  the  administrators,  on  the  12th  Octo- 
ber 1844,  exposed  the  premises  (the  whole  of  the  real  estate)  to 
public  sale,  and  sold  the  same  to  Jacob  Erb  of  Cumberland  county 
for  $7957.03.  Terms,  one-third  of  the  balance  that  may  remain 
after  paying  debts  and  expenses,  according  to  an  administration 
account  to  be  hereafter  filed  and  confirmed,  to  be  charged  on  the 
premises.  The  interest  of  said  third  to  be  paid  to  Magdalena  the 
widow  of  said  Christian  Erb,  deceased,  annually,  from  1st  April 
1845,  during  her  life ;  and  after  her  death,  said  third  to  be  paid 
to  the  heirs  and  legal  representatives  of  Christian  Erb,  deceased. 
The  rest  of  the  purchase  money  to  be  paid  1st  April  1845.  This 
sale  was  confirmed  by  the  court  on  the  18th  November  1844. 
Catharine,  the  youngest  child  of  said  Christian  Erb,  deceased,  died 
when  about  three  years  old,  in  February  1845,  her  mother,  two 
brothers,  and  two  sisters  surviving.  Isaac  Stauffer,  who  was  duly 
appointed  on  the  19th  December  1842  the  guardian  of  said  Catha- 
rine, received  no  part  of  the  proceeds  of  the  sale  of  the  real  estate. 
The  administrators  of  Christian  Erb  claim  that  Catharine's  share 
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in  the  proceeds  of  the  sale  of  said  real  estate  goes  to  her  mother 
for  life  only ;  that  it  is  to  be  considered  as  real  estate.  And  Mag- 
dalena  Erb,  the  mother  of  said  Catharine,  claims  the  said  share 
as  her's  absolutely ;  that  it  is  personal  estate. 

The  matter  is  therefore  referred  to  the  court  for  their  opinion, 
whether  the  share  of  Catharine  Erb  in  the  proceeds  of  sale  of  the 
real  estate  of  her  father,  Christian  Erb,  deceased,  is  to  be  consi- 
dered by  the  administrators  as  real  or  personal  estate.  If  real 
estate,  judgment  to  be  rendered  for  plaintiff  for  $1 ;  and  if  per- 
sonal, judgment  for  plaintiff  for  $100.  Either  party  to  have  the 
right  to  take  a  writ  of  error  to  the  Supreme  Court  without  affida- 
vit or  recognizance. 

The  court  below  was  of  opinion  that  the  proceedings  to  sell  by 
order  of  the  Orphans' Court,  and  the  sale  and  confirmation  converted 
the  real  estate  of  the  heir  into  personal,  and  therefore  rendered  a 
judgment  for  the  plaintiff  for  $100. 

N.  Ellmaker,  for  plaintiff  in  error,  argued  that  the  legal  and 
equitable  estate  remained  in  the  heir  until  it  was  actually  con- 
veyed to  the  purchaser :  it  would  have  been  in  the  power  of  the 
Orphans'  Court  to  have  opened  the  decree  of  confirmation  at  any 
time  before  money  paid  or  deed  made.  The  purchaser  certainly 
had  not  the  legal  title,  for  none  was  conveyed;  he  had  not  any 
equitable  title,  for  he  had  paid  no  purchase  money.  Cited  Act  of 
19th  April  1794;  2  Yeates  261 ;  11  Serg.  #  Rawle  230;  Act  of 
1833,  sec.  3;  5  Watts  113;  8  Serg.  fy  Rawle  312;  3  Watts  399; 
6  Watts  32 ;  3  Watts  fy  Serg.  314. 

Stevens,  contra,  contended  that  the  decree  of  sale,  the  sale  ac- 
tually made  and  confirmed  by  the  court,  vested  the  title  in  the 
purchaser,  and  made  the  administrator  and  his  security  responsi- 
ble for  the  purchase  money ;  the  postponement  by  the  administra- 
tor of  the  time  of  making  the  deed  could  not  affect  the  title,  for  he 
was  a  mere  instrument  to  carry  into  effect  the  decree  of  the  court. 
The  right  was  a  vested  right  to  the  land  in  the  purchaser  which 
would  have  been  the  subject  of  levy  and  sale,  and  a  purchaser  of 
his  title  might  have  demanded  the  possession  of  the  land  upon 
complying  with  the  terms  of  sale.  Cited  11  Serg.  fy  Rawle  230; 
5  Watts  115 ;  14  Serg.  $  Rawle  185. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  According  to  the  case,  as  stated  by  the  counsel 
of  the  parties,  it  became  necessary  to  apply  to  the  Orphans'  Court 
of  the  county  for  an  order,  authorizing  the  administrators  of  Chris- 
tian Erb,  who  died  intestate,  to  sell  his  real  estate  to  raise  money 
thereby  for  the  purpose  of  paying  his  debts,  which  order  was 
made  on  the  19th  August  1844.  The  administrators,  pursuant 
thereto,  sold  the  estate  at  auction  on  the  12th  October  1844,  to 
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Jacob  Erb,  for  $7957.03;  one-third  thereof,  after  paying  the  debts 
of  the  intestate  and  the  expenses  of  the  sale,  was  to  remain  in  the 
hands  of  the  purchaser,  a  charge  upon  the  estate  until  the  death 
of  the  widow  of  the  intestate,  and  the  interest  thereof  in  the  mean 
time  to  be  paid  to  her  annually  from  the  1st  of  April  then  next 
following;  and  after  her  death,  the  principal  to  be  paid  to  the 
heirs  and  legal  representatives  of  the  intestate ;  and  the  residue 
of  the  purchase  money  to  be  paid  on  the  1st  of  April  1845.  The 
sale  was  confirmed  by  the  Orphans'  Court  on  the  18th  day  of 
November  1844.  The  intestate  died  leaving  five  children,  named 
Harriet,  Henry,  Nancy,  Peter  and  Catharine,  the  last  of  which 
died  about  three  years  old  in  February  1845,  leaving  the  others 
and  her  mother  surviving.  The  only  question  raised  by  the  facts 
of  the  case  is,  whether  the  estate,  at  the  time  of  Catharine's  death, 
was  real  or  personal  estate.  The  court  below  considered  it  per- 
sonal, and  gave  judgment  accordingly.  In  this  it  is  alleged  that 
the  court  erred.  It  is  certain  that,  at  the  death  of  Catharine,  no- 
thing more  than  a  contract  had  been  made  for  the  sale  of  the 
estate,  and  approved  by  the  Orphans'  Court.  It  had  been,  in  no 
respect,  carried  into  execution;  everything  necessary  for  this 
purpose  remained  in  fieri ;  the  time  for  the  payment  of  the  first 
of  the  purchase  money  and  the  making  of  the  deed  of  conveyance 
had  not  come  around ;  nor  does  it  appear  that  any  part  thereof 
whatever  was  paid.  The  legal  title  to  the  estate,  therefore,  still 
remained  in  the  heirs,  the  same  as  before  the  order  for  the  sale  of 
it  was  made ;  and  as  no  part  of  the  purchase  money  was  paid,  I 
do  not  see  any  good  or  sufficient  ground  upon  which  the  character 
of  the  estate  could  be  considered  as  changed,  either  in  law  or 
equity,  from  real  into  personal.  No  portion  of  the  purchase  money 
having  been  paid  by  the  purchaser,  it  could  not  be  said  with  the 
least  shadow  of  truth  or  propriety,  that  the  estate,  which  consisted 
of  land  at  the  time  of  the  sale,  was  thereby  converted  into  money 
or  anything  like  personalty.  Notwithstanding  the  sale  had  been 
confirmed  by  the  Orphans'  Court,  still  it  was  liable  to  be  defeated 
from  more  causes,  perhaps,  than  one.  Had  the  purchaser  proved 
wholly  unable  to  pay  the  purchase  money,  it  will  not  be  pretend- 
ed, I  apprehend,  that  all  that  was  done  towards  effecting  a  sale 
of  the  estate  Qould  have  had  the  least  influence  whatever  in  con- 
verting it  into  personalty.  It  is  material  to  observe  that  the  con- 
tract for  the  sale  was  made  under  the  authority  and  operation  of 
law ;  and,  therefore,  without  being  consummated  and  carried  into 
full  execution,  ought  not  to  be  considered  as  changing  the  primi- 
tive character  of  the  estate.  Nothing  will  be  considered  as  if  done, 
in  such  case,  until  it  is  actually  accomplished;  for,  if  it  were  to 
be  so  considered,  it  might,  in  some  instances  at  least,  operate  to 
the  prejudice  of  those  interested  in  the  estate.  The  law,  there- 
fore, when  it  directs  the  sale  of  an  estate,  will  take  all  possible 
care  that  the  rights  of  those  concerned  in  it  shall  not  be  prejudiced 
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thereby  more  than  can  be  avoided.  It  bears  no  resemblance  to 
the  case  where  by  deed  or  devise  it  has  been  agreed  or  ordered 
that  land  shall  be  converted  into  money,  or  money  invested  in 
land.  There  the  governing  principle  is,  that  what  ought  to  have 
been  done,  or  is  even  ordered  to  be  done,  shall  be  considered  as 
if  done ;  because  it  was  the  will  of  the  owner  of  the  estate  that  it 
should  be  so.  We  therefore  think  that  the  court  below  erred  in 
rendering  judgment,  as  if  the  estate  had  been  converted  into  per- 
sonalty. The  judgment  is  reversed,  and  judgment  given  in  favour 
of  the  plaintiff  below,  Magdalena  Erb,  for  $1,  according  to  the 
agreement  of  the  parties  in  the  case  stated. 

Judgment  reversed. 
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Chew's  Appeal. 

The  Orphans'  Court  may  amend  an  order  for  the  amount  of  bail  on  appeal 
while  the  record  remains  with  them  and  the  certiorari  has  not  been  returned. 

THIS  was  a  rule  to  show  cause  why  the  appeal  of  B.  Chew 
from  the  decree  of  the  Orphans'  Court  of  Philadelphia  county, 
dismissing  him  as  executor  of  B.  Chew,  deceased,  should  not  be 
quashed.  On  the  23d  November  1844,  the  Orphans'  Court  de- 
creed as  follows:  —  "And  now,  November  23d,  1844,  the  court 
having  fully  considered  the  case,  do  decide  that  in  their  opinion 
said  Benjamin  Chew,  one  of  the  executors  of  B.  Chew,  deceased, 
is  mismanaging  the  estate,  and  therefore  order  that  he  give  bail 
in  the  sum  of  $50,000,  on  or  before  Saturday  morning  next,  the 
30th  inst.,  as  required ;  and  in  default  of  such  security,  that  the 
letters  testamentary  issued  to  him  on  said  estate  be  vacated." 
On  the  7th  December  the  Orphans'  Court  dismissed  B.  Chew,  he 
not  having  given  the  required  security  in  $50,000.  Same  day 
the  court  fixed  the  amount  of  bail  at  $100,  on  the  appeal  of  B. 
Chew,  and  Chew  made  the  necessary  oath.  On  the  9th  Decem- 
ber a  certiorari  issued  from  Supreme  Court,  returnable  the  last 
Saturday  of  December.  On  the  14th  December  the  record  was 
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returned.  On  the  18th  December  the  Orphans'  Court  made  a 
further  order,  as  follows :  —  "  It  appearing  to  the  court,  on  advise- 
ment, that  surety  in  the  sum  of  $100  heretofore  entered  in  this 
case  on  the  appeal  from  the  decision  of  this  court  to  the  Supreme 
Court,  is  not  '  sufficient  security,'  as  is  required  by  law  on  such 
appeal ;  it  is  ordered  that  Benjamin  Chew,  the  appellant,  enter 
into  recognizance,  with  sufficient  sureties,  to  prosecute  his  said 
appeal  according  to  law,  in  the  sum  of  $50,000,  on  or  before  Sa- 
turday, the  21st  inst.,  on  default  of  which  the  court  will  proceed 
to  carry  its  decree  of  the  7th  inst.  into  effect  by  the  process  and 
proceeding  authorized  by  law  in  such  cases."  This  last  required 
security  was  not  entered  by  Mr  Chew.  On  the  31st  December 
the  assignment  of  errors  was  filed.  On  the  4th  February  1845, 
the  certiorari  was  certified  by  the  judges  of  the  Orphans'  Court, 
Same  day  the  record  was  refiled. 

Fallon  and  Dallas,  for  the  rule,  referred  to  Koch's  Estate,  (4 
Rawle  268) ;  Walker's  Appeal,  (2  Doll.  190) ;  Cooke  v.  Reinhart 
(1  Rawle  321) ;  Commonwealth  v.  McAllister,  (1  Watts  308). 

Price  and  Meredith,  contra,  cited  9  Wheat.  526 ;  Hess's  Appeal, 
(1  Watts  255) ;  20  Vin.  90 ;  2  Bac.  Abr.  179 ;  Act  Uth  April  1835, 
sec.  4;  M'Coy  v.  Porter,  (17  Serg.  $  Rawle  60);  5  Mass.  377; 
Penhallow  v.  Doane's  Administrators,  (3  Doll.  87,  1 19) ;  Yeaton 
v.  U.  States,  (5  Cranch  283) ;  1  Ashm.  170. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  If  the  court  below  had  authority  to  make  the 
order  of  the  18th  December  1844,  as  it  has  not  been  complied 
with,  the  appeal  has  not  been  perfected,  and  it  is  the  duty  of  this 
court  to  dismiss  it.  It  seems  the  court  below  at  first  ordered  the 
bail  on  appeal  to  be  given  in  the  sum  of  $100.  They  afterwards 
considered  that  the  justice  of  the  case  required  the  bail  on  the 
appeal  to  be  as  large  as  that  which  they  had  previously  required 
to  be  given  by  the  executor,  and  they  ordered  it.  This  order  is 
in  the  nature  of  an  amendment  of  the  former  one.  And,  it  seems 
to  us,  the  only  question  is,  whether  the  court  had  power  to  make 
the  amendment.  It  is  not  a  question,  as  has  been  supposed,  whe- 
ther they  could  proceed  further  in  the  cause  after  an  appeal ;  for 
this  was  not  properly  a  further  proceeding  in  the  cause,  but  an 
amendment  of  a  prior  proceeding  in  the  nature  of  an  interlocutory 
order,  fixing  the  amount  of  bail.  Nothing  is  now  more  common 
than  the  allowance  of  amendments  in  the  court  below,  after  error 
brought,  to  effect  the  purposes  of  justice  and  prevent  advantage 
being  taken  by  technical  objections  or  by  surprise.  In  Short  v. 
Coffin,  (5  Burr.  273),  after  error  brought,  and  in  nullo  est  erra- 
tum pleaded,  the  judgment  was  amended.  In  Burrows  v.  Hey- 
sham,  (1  Dall.  133),  judgment  on  a  scire  facias  against  special  bail 
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was  removed  into  the  Supreme  Court  by  writ  of  error.  On  issuing 
a  certiorari  to  bring  up  the  record,  the  scire  facias  was  amended 
in  C.  P.  These  cases,  with  others,  are  cited  by  Mr  Justice 
YEATES  in  Berryhill  v.  Wells,  (5  Binn.  60),  who  also  states  that 
it  was  declared  by  the  Chief  Justice,  in  Douglas  v.  Bearne's  Ex- 
ecutors, that  after  error  brought,  the  court  where  the  record  re- 
mained might  order  an  amendment  on  proper  grounds.  So,  in 
Spakeman  v.  Byers,  (6  Serg.  fy  Rawle  385),  the  court  sent  the 
record  back  to  be  amended  after  the  case  was  called  up  for  argu- 
ment in  this  court  on  the  writ  of  error,  and  being  again  returned 
amended,  the  judgment  was  affirmed.  There  is  no  difference  in 
principle  between  a  writ  of  error  and  an  appeal :  and  the  record 
here  for  the  purposes  of  amendment,  at  least,  seems  to  have  re- 
mained with  the  court  below  till  the  4th  February  1845,  when  it 
is  marked  refiled  in  the  docket  of  this  court,  and  when  the  certio- 
rari was  returned  by  the  judges  of  the  Orphans'  Court,  who  were 
the  proper  persons  to  do  so. 

We,  therefore,  think  the  court  below  had  power  to  make  the 
order  of  the  18th  December ;  and  that,  as  the  appellant  has  not 
given  the  bail  required,  the  appeal  has  not  been  duly  entered,  and 
must  be  dismissed. 

Appeal  dismissed. 


Easton  Bank  against  Coryell. 

The  jury,  after  the  charge  of  the  court,  retired  to  deliberate,  and  returned  into 
court  to  give  their  verdict.  After  they  had  entered  the  jury-box,  and  nine  of  them 
had  been  called,  the  plaintiff  requested  to  take  a  nonsuit.  Held,  that  he  was  en- 
titled to  do  so. 

ERROR  to  the  Common  Pleas  of  Bucks  county. 

This  was  an  action  of  assumpsit  on  a  promissory  note,  brought 
by  the  Easton  Bank  against  Coryell  and  Murray.  After  the 
charge  of  the  court,  the  jury  retired  to  deliberate  upon  their  ver- 
dict, and  after  the  lapse  of  some  time  came  into  court.  After  they 
had  entered  the  jury-box  and  nine  of  them  had  been  called,  and 
before  the  clerk  had  finished  calling  them,  the  plaintiff  asked  to 
suffer  a  nonsuit.  The  court  decided  that  it  was  too  late,  and  re- 
fused to  allow  it,  and  the  plaintiff  excepted.  This  refusal  was  one 
of  the  assignments  of  error. 

Ross,  for  the  plaintiff  in  error,  cited  M'Lughan  v.  Bovard,  (4 
Watts  308) ;  M'Credy  v.  Fey,  (7  Watts  496). 

Chapman,  contra. 
VOL.  ix.  —  20 
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PER  CURIAM. — There  is  no  apparent  error  in  the  charge;  but 
the  plaintiff  was  erroneously  compelled  to  submit  to  a  verdict. 
It  was  ruled  in  M'Lughan  v.  Bovard,  for  reasons  not  necessarily 
to  be  repeated,  that  a  plaintiff  is  entitled  to  become  nonsuit  at 
any  time  before  the  jury  have  declared  their  readiness  to  give 
their  verdict  in  answer  to  the  prothbnotary's  formal  inquiry ;  but 
in  this  instance  they  were  not  ready,  for  they  had  not  all  been 
called  and  counted,  in  compliance  with  the  ceremony  that  pre- 
cedes the  question  of  readiness.  It  is  better  to  hold  fast  to  the 
established  criterion,  whatever  it  may  be,  than  introduce  uncer- 
tainty by  departing  from  it. 

Judgment  reversed. 


Payran  against  M'Williams.* 

A  prothonotary  is  not  entitled  to  a  separate  attachment  fee  for  every  witness 
whose  name  is  inserted  in  the  writ 

After  a  plea  in  bar,  it  is  in  the  discretion  of  the  court  to  allow  a  defendant  to 
withdraw  his  plea  and  demur. 

ERROR  to  the  Common  Pleas  of  Philadelphia  county. 

Mary  M'Williams,  administratrix,  &c.,  sued  Stephen  Payran, 
Jun.,  before  a  justice  of  the  peace,  who  gave  judgment  for  the  de- 
fendant, from  which  the  plaintiff  appealed.  To  September  Term 
1836,  No.  19,  the  plaintiff  filed  a  declaration  in  debt  for  a  penalty 
for  taking  an  illegal  fee,  viz :  the  sum  of  fifty  cents  for  an  attach- 
ment against  witnesses,  and  subsequently  the  plaintiff  filed  an 
amended  declaration,  to  which  the  defendant  pleaded,  and  issue  was 
joined.  To  the  same  Term,  No.  126,  the  plaintiff  filed  the  follow- 
ing statement:  — 

"  The  plaintiff  claims  $50  penalty  from  defendant  for  taking, 
as  Prothonotary  of  Supreme  Court  for  eastern  district,  other  and 
greater  fees  than  the  law  allows,  for  a  writ  of  attachment  against 
Isaac  Billings,  on  the  trial  of  cause  of  M'Williams'  Administratrix 
v.  Hopkins'  Administrator. 

"  Also,  another  penalty  of  $50  for  taking  other  and  greater  fees 
than  the  law  allows  for  taking  proof  of  service  of  subpoenas ;  by 
each  of  which  acts  of  defendant  the  plaintiff  was  aggrieved,  &c. 
The  said  acts  were  done  within  six  months  next  preceding  the 
commencement  of  this  suit." 

The  defendant  pleaded  not  guilty.  It  was  agreed  that  both 
cases  should  be  tried  at  the  same  time,  whenever  either  of  them 
should  come  on  for  trial.  After  issue  joined  the  defendant  filed  a 
demurrer  to  the  amended  declaration  in  the  case  No.  19. 

*  This  case  was  argued  in  1838. 
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Before  the  jury  were  sworn  to  try  the  said  issues,  the  defend- 
ant informed  the  court  that  a  demurrer  had  been  filed  by  him  to 
the  amended  declaration  in  the  case  No.  19,  and  denied  the  right 
of  the  plaintiff  to  proceed  to  the  trial  of  the  case  upon  such  amended 
declaration.  But  the  court  decided  that  the  demurrer  could  not 
prevail,  as  it  was  too  late  to  file  the  same  after  issue  joined,  and 
without  previous  application  made  to  withdraw  the  existing  plea 
in  the  case. 

The  defendant,  after  the  jury  were  sworn,  and  during  the  trial 
of  the  cause,  contended  that  the  cause  No.  126  was  not  at  issue, 
and  therefore  could  not  then  be  tried,  because  the  plea  was  "  not 
guilty,"  which,  in  a  suit  in  form  of  debt  for  a  penalty,  was  a  nullity. 
But  the  court  decided  that  this  error  or  defect  in  the  pleading 
could  not  be  taken  advantage  of  by  the  defendant,  the  party  who 
tendered  the  informal  plea,  at  that  stage  of  the  cause,  viz :  after 
the  jury  was  sworn  and  evidence  given. 

After  the  rejection  of  the  demurrer,  and  as  the  plaintiff  com- 
menced his  evidence  in  the  first  case,  and  during  the  giving  of  the 
testimony  in  the  second  case,  the  defendant  objected  to  the  ad- 
mission of  any  evidence  in  either  of  the  cases,  upon  the  ground  of 
there  being  no  legal  declaration  filed  in  either ;  the  amended  de- 
claration in  No.  19  being  in  its  form  and  parts  a  statement  which, 
together  with  the  statement  in  No.  126,  were  mere  nullities,  as 
said  cases  were  suits  for  a  penalty.  But  the  court  decided  that 
the  objection  was  not  sufficient  to  exclude  the  evidence  in  this 
case,  where  the  defendant  had  taken  issue  on  the  pleadings  of  the 
plaintiff,  instead  of  demurring  to  their  sufficiency. 

The  court  charged,  as  to  case  No.  19,  in  which  the  plaintiff 
claimed  a  penalty  from  the  defendant  for  taking  an  illegal  fee,  viz  : 
the  sum  of  fifty  cents,  for  an  attachment  against  witnesses,  and 
which  attachment,  it  appeared  in  evidence,  contained  the  names 
of  two  witnesses,  that  if  the  attachment  contained  more  than  one 
name,  the  defendant  was  authorized  to  demand  and  receive  no 
more  for  it  than  the  fee  for  one  attachment. 

The  defendant  excepted  to  the  opinions  and  charge  of  the  court. 

Errors  assigned :  — 

1.  In  admitting  the  plaintiff's  evidence  when  no  declaration  or 
legal  specification  of  plaintiff's  cause  of  action  had  been  filed. 

2.  In  admitting  the  plaintiff's  evidence  when  no  legal  issue  was 
joined, 

PER  CURIAM. —  Had  the  defendant  objected  in  time  to  the  filing 
of  a  statement,  the  plaintiff  would  have  been  driven  to  a  declara- 
tion. But  having  pleaded  in  bar,  it  was  in  the  discretion  of  the 
court  to  refuse  him  its  leave  to  withdraw  his  plea  and  demur,  and 
consequently  not  a  subject  of  inquiry  on  a  writ  of  error.  Neither 
do  we  agree  that  the  aclmissibility  of  the  evidence  depended  upon 
the  specific  character  of  the  pleadings ;  or  that  the  court  erred  in 
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charging  that  a  prothonotary  is  not  entitled  to  a  separate  attach- 
ment fee  for  every  witness  whose  name  is  inserted  in  the  writ. 
The  statements  filed,  however,  are  miserably  defective  in  sub- 
stance and  form,  for  which  judgment  ought  to  have  been  arrested  ; 
and  had  that  been  assigned  for  error  here,  it  must  have  prevailed. 

Judgment  affirmed. 


Okie's  Appeal.* 

An  auditor  appointed  to  adjust  and  settle  the  accounts  of  a  voluntary  assignee, 
under  the  Act  of  14th  April  1836,  is  confined  to  the  account  between  the  as- 
signee and  the  cestui  que  trust.  Third  persons  claiming  adversely  cannot  inter- 
fere in  the  settlement,  but  must  resort  to  adversary  proceedings. 

The  accountant  may,  however,  if  he  chooses,  pay  over  to  adversary  claimants, 
or  claim  to  hold  as  a  stakeholder  for  his  indemnity ;  and  if  he  does  so,  the  pro- 
priety of  it  will  be  for  the  auditor  to  determine  in  the  first  instance. 

APPEAL  of  J.  B.  Okie,  trustee,  Paul  Farnham,  and  others, 
releasing  creditors,  and  Thomas  Sheepshanks,  from  the  decree  of 
the  Court  of  Common  Pleas  of  Philadelphia  county  confirming  the 
auditor's  reports  in  the  matter  of  the  accounts  of  David  Knox  and 
William  Wilson,  assignees,  and  William  Wilson,  surviving  as- 
signee, under  an  assignment  executed  by  John  Knox  and  James 
Boggs. 

In  1831  John  Knox  and  James  Boggs  formed  the  firm  of  Knox 
&  Boggs,  on  the  retirement  of  David  Knox,  a  former  partner.  In 
January  1836,  George  G.  Wells  and  James  A.  Knox  became  part- 
ners of  the  firm,  which  then  took  the  firm  name  of  Knox,  Boggs 
&  Co.  On  21st  April  1836,  George  G.  Wells  retired,  the  firm 
remaining  as  Knox,  Boggs  &  Co. ;  the  new  firms  in  each  instance 
being  merely  continuances  of  the  old  ones,  taking  their  assets  and 
assuming  their  liabilities.  On  May  10th  1837,  John  Knox  and 
James  Boggs,  with  their  respective  wives,  executed  a  deed  of  as- 
signment to  David  Knox  and  William  Wilson,  (see  Hennessy  v. 
The  Western  Bank,  6  Watts  4*  Serg.  301,)  purporting  to  con- 
vey the  estates,  joint  and  separate,  of  John  Knox,  James  Boggs 
and  James  A.  Knox,  in  trust  for  certain  preferred  creditors,  then 
for  such  creditors  as  should  execute  and  deliver,  in  favour  of  John 
Knox,  James  Boggs  and  James  A.  Knox,  and  of  each  and  every 
of  them,  a  full,  absolute  and  effectual  release  of  all  debts,  dues, 
claims  and  demands  upon  them,  and  upon  each  and  all  of  them. 

On  March  6th,  1839,  David  Knox  and  William  Wilson  filed 
their  first  account,  charging  themselves  with  $269,721.30,  re- 

*  This  case  was  argued  at  March  Term  1845. 
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ceived  as  well  from  the  separate  estates  of  John  Knox  and  James 
Boggs,  as  also  from  the  estates  formerly  of  Knox  &,  Boggs,  and 
Knox,  Boggs  &  Co.,  and  claiming  credit  for  nearly  an  equal 
amount,  as  previously  paid  by  them  to  preferred  creditors.  This 
account  was  referred  to  an  auditor,  whose  report,  allowing  the 
credits  asked,  was  afterwards,  Sept.  20th  1839,  confirmed  by  the 
Court  of  Common  Pleas. 

On  the  12th  June  1840,  they  filed  a  second  account,  charging 
themselves  with  $48,613.36,  received  from  the  same  sources,  and 
claiming  credit  for  about  $36,000,  as  paid  to  preferred  creditors. 

On  the  3d  October  1840,  William  Wilson,  as  surviving  assignee, 
filed  a  third  account,  which  showed  a  balance  in  his  hands,  in- 
cluding the  balance  on  the  second  account,  of  $32,702.02 ;  both 
these  accounts  were  referred  to  an  auditor,  by  whom  the  credit 
for  moneys  paid  to  preferred  creditors  was  allowed ;  and  of  the 
balance  $9,772.82  was  awarded  to  preferred  creditors,  and  the 
remaining  $22,354.45  distributed  among  releasing  creditors.  This 
report  was  confirmed  by  the  Court  of  Common  Pleas,  on  May  1st 
1841. 

On  the  6th  February  1841,  Mr  Wilson  filed  a  fourth  account, 
showing  a  balance  of  $12,402.44,  which  was  referred  to  an  audi- 
tor, and  by  him  ordered  to  be  distributed  among  releasing  credit- 
ors. This  report  was  confirmed  by  the  Court  of  Common  Pleas 
on  July  17th  1841.* 

No  exceptions  were  filed  to  any  of  the  above  accounts,  or  the 
reports  thereon,  previous  to  their  being  confirmed  as  aforesaid. 

A  fifth  account  was  filed  by  Mr  Wilson  on  Dec.  8th  1841,  which 
was  referred  to  an  auditor,  and  pending  the  audit,  a  sixth  account 
was  filed  on  Nov.  15th  1842;  and  afterwards,  on  Nov.  12th  1844, 
a  seventh  and  final  account ;  both  which  last  were  referred  to  the 
same  auditor  before  whom  was  pending  the  fifth  account. 

The  balance  on  these  accounts  was  claimed  by  the  releasing 
creditors,  &c.,  claiming  under  the  assignment  on  the  one  hand, 
and  by  J.  B.  Okie,  trustee,  &c.,  on  the  other.  The  auditor  awarded 
to  Mr  Okie  the  balance  with  which  he  charged  the  accountant,  in- 
cluding some  unpaid  dividends,  which  had  been  awarded  at  audits 
of  former  accounts  to  preferred  creditors.  Exceptions  were  filed 
by  the  releasing  and  preferred  creditors,  and  by  Mr  Okie,  who 
also  excepted  to  the  former  reports.  All  the  exceptions  were  dis- 
missed, and  the  last  report  confirmed  by  the  court. 

Before  the  auditor  it  appeared  that,  in  September  1837,  John 
Knox  and  James  Boggs  respectively  presented  petitions  to  the 
Court  of  Common  Pleas  of  Philadelphia  for  the  benefit  of  the  in- 
solvent laws,  and  in  October  1837,  were  discharged  as  insolvents, 
having  first  executed  assignments  as  required  by  law.  Philip 

*  Said  accounts  were  continuations  of  one  another ;  in  each  the  accountants 
commenced  by  charging  themselves  with  the  balance  on  the  account  immediately 
preceding. 

IX. O 
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Kelly  and  Hosea  J.  Levis,  who  were  largely  preferred  creditors 
under  the  deed  of  assignment  of  May  1837,  were  appointed  trus- 
tees, but  never  acted  as  such ;  nor  did  they  appear  or  claim  as 
insolvent  trustees  upon  the  settlement  of  the  prior  accounts.  In 
May  1842,  they  were  removed,  and  J.  B.  Okie  appointed  in  their 
stead.  After  Mr  Okie's  appointment  he  filed  a  bill  in  equity  in 
the  Supreme  Court  of  Nisi  Prius  against  Mr  Wilson,  to  March 
Term  1843,  No.  1,  praying  that  Mr  Wilson  might  be  decreed  to 
account  to  him  for  the  estate  previously  converted  to  cash  and 
distributed,  and  to  pay  over  the  remaining  assets  and  money,  and 
all  books  and  vouchers  belonging  to  the  estate.  This  bill  was  dis- 
missed for  want  of  jurisdiction.  And  on  the  27th  June  1843,  the 
first  business  meeting  at  the  audit  since  the  fall  of  1842,  which 
in  the  mean  time  had  been  suspended  to  allow  new  books  of  ac- 
count to  be  made  out,  Mr  Okie  appeared  to  assert  his  claims  as 
trustee  aforesaid. 

On  the  7th  April  1842,  James  A.  Knox  was  decreed  a  bankrupt 
by  the  United  States  District  Court  in  Louisiana ;  and  on  the  5th 
April  1842,  Mr  Okie  was  appointed  his  assignee,  and  as  such  re- 
newed his  claim  before  the  auditor.  The  releasing  creditors  gave 
in  evidence,  under  objection,  a  letter  of  attorney,  James  A.  Knox 
to  John  Knox,  dated  Nashville,  June  2,  1837,  authorizing  him  to 
join  his  copartners  in  an  assignment  of  the  estate  of  Knox,  Boggs 
&  Co.  for  the  benefit  of  the  creditors  of  the  firm ;  this  letter  of 
attorney  had  not  been  recorded.  Also  letters  alluding  to  the  let- 
ter of  attorney  of  James  A.  Knox,  who  was  absent  in  some  of  the 
western  states  when  the  assignment  was  made,  and  had  never 
since  returned. 

On  the  part  of  Mr  Okie  it  was  proved  that  the  pew  of  James  A. 
Knox  in  the  Tenth  Presbyterian  Church,  mentioned  in  the  sche- 
dule of  property  conveyed  by  the  assignment  of  May  1837,  was 
transferable  and  valuable  property,  and  that  among  the  debts 
paid  by  the  assignees,  and  allowed  in  their  first  account,  were  va- 
rious sums  paid  to  the  individual  creditors  of  James  A.  Knox ; 
among  others,  $135  paid  for  a  watch  bought  by  him  from  Samuel 
Hildeburn  on  llth  April  1837.  Mr  Okie  also  gave  in  evidence  a 
record  of  a  suit  in  Missouri,  to  which  the  assignees  became  par- 
ties, 10th  April  1838,  and  which  resulted  in  a  decree  deciding  the 
assignment  to  be  invalid.  It  further  appeared  that  with  like  ob- 
ject, to  avoid  the  assignment,  Wm.  M'Kee  issued  an  attachment 
sur  execution  from  the  District  Court  of  the  city  of  Philadelphia, 
on  the  10th  December  1838,  on  a  judgment  obtained  against  the 
assignors,  in  which  the  assignees  were  summoned  as  garnishees; 
and  that  divers  other  similar  attachments  were  issued  about  March 
1841,  all  of  which  were  still  pending. 

The  first  error  assigned  on  the  part  of  J.  B.  Okie  consisted  in 
that  the  court  did  not  award  to  him  the  several  sums  (or  any  part 
thereof)  admitted  and  found  to  have  been  received  by  the  assignee, 


December  1844.]       OF  PENNSYLVANIA.  159 

[Okie's  Appeal.] 

and  alleged  to  have  been  paid  to  preferred  and  releasing  creditors 
prior  to  the  appointment  of  Mr  Okie  as  trustee  aforesaid. 

2  and  3.  Among  the  credits  claimed  and  allowed  in  former  ac- 
counts were  $19,455  paid  to  or  retained  by  William  Wilson  him- 
self as  preferred  creditor,  and  $20,960  to  Samuel  Hildeburn,  Tho- 
mas Kelly  and  William  Wilson  jointly  as  preferred  creditors.  The 
rejection  of  Mr  Okie's  claim  to  charge  the  accountant  with  these 
amounts  formed  the  subject  of  the  2d  and  3d  errors  on  his  part. 

4  and  5.  Among  the  credits  claimed  by  Mr  Wilson  in  the  6th 
account,  filed  Nov.  15th  1842,  were  $1629.85,  errors  made  by  the 
assignee  against  himself  in  accounts  filed  prior  to  1841 ;  and 
$4267.65,  alleged  errors  in  such  accounts.  As  to  the  latter  sum, 
Mr  Wilson,  in  1838,  charged  himself  with  the  several  sums  com- 
posing it  as  so  much  money  received  by  him  from  divers  collect- 
ing agents  in  the  west,  principally  from  James  A.  Knox.  The 
largest  item,  $2179,  was  charged  in  the  assignee's  books  as  to  the 
proceeds,  less  discount  of  $2300,  received  in  bills  or  notes  on  the 
15th  of  Nov.  1838,  from  James  A.  Knox,  and  discounted  for  the 
assignee  by  J.  W.  Tilford.  The  only  testimony  produced  to  show 
that  these  several  charges  were  errors  was  that  of  Mr  Warrin, 
who  testified  that  in  examining  the  accounts  in  the  winter  of 
1842,  he  could  not  find  any  corresponding  credits  claimed  by  J. 
A.  Knox  in  the  accounts  furnished  by  him,  and  for  that  reason 
he  believed  the  assignee  had  erroneously  charged  himself  with 
said  sums.  He  also  testified,  however,  and  it  appeared  by  the 
assignee's  books,  that  in  1837  and  1838  they  had  erroneously 
charged  themselves  and  credited  J.  A.  Knox's  collecting  account 
with  divers  sums,  together  over  $1500,  as  received  from  him, 
which  in  fact  had  not  been  received  from  J.  A.  Knox,  but  were 
received  by  the  assignees  from  other  sources.  And  that  like  mis- 
takes appear  to  have  been  made  in  the  accounts  of  other  agents. 
These  mistakes  were  none  of  them  discovered  by  Mr  Warrin  till 
the  winter  of  1842.  J.  W.  Tilford  was  a  broker,  now  residing  in 
New  York,  a  short  time  since  in  Philadelphia.  The  allowance  as 
against  Mr  Okie  of  the  credit  claimed  for  these  sums  of  $1629  and 
$4267,  formed  the  subject  matter  of  the  4th  and  5th  errors  on  his 
behalf. 

6.  While  the  5th  general  account  was  before  the  auditor,  Mr 
Warrin  and  Mr  Morris  were,  at  the  instance  of  the  releasing  cre- 
ditors, employed  to  make  a  new  set  of  books,  and  for  their  ser- 
vices were  paid  $1135;  the  allowance  of  a  credit  for  which  was 
the  basis  of  the  6th  error. 

7  and  8.  In  March  1844,  the  Supreme  Court  having  decided 
the  assignment  of  May  10th,  1837,  to  be  void,  (6  Watts  fy  Serg. 
310),  Mr  Okie  addressed  to  Mr  Wilson  a  letter  dated  March  5th 
1844,  demanding  from  him  a  surrender  of  all  the  estate  and  effects, 
books  and  papers,  held  by  him  under  the  assignment ;  which  let- 
ter resulted  in  a  correspondence,  the  last  letter  and  demand  from 
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Mr  Okie  being  on  the  17th  April  1844,  after  his  appointment  as 
bankrupt  assignee  of  James  A.  Knox.  Mr  Wilson  thereupon 
availed  himself  of  the  professional  services  of  Mr  Binney  and  Mr 
Gilpin,  in  addition  to  that  of  Mr  Meredith,  who  had  previously 
been  the  counsel  of  the  assignees,  as  appears  by  their  accounts, 
and  on  the  4th  of  May  1844,  he  filed  a  bill  of  interpleader  in  the 
Supreme  Court,  in  which  he  set  forth  that  he  had  in  his  hands  as 
assignee,  or  deposited  in  bank,  a  large  sum  of  money,  amounting 
to  $16,059.88,  the  proceeds  of  the  assigned  estate,  which  he  was 
willing  to  pay  to  whoever  was  entitled  to  it;  and  prayed  an  in- 
junction against  Mr  Okie  and  the  other  counter  claimants.  On 
May  9th  1844,  the  court  (Judge  KENNEDY  sitting  as  Judge)  granted 
the  injunction,  directed  an  interpleader,  and  appointed  C.  T.  Jones 
receiver.  No  security  was  required  by  the  Court  or  entered  into 
by  the  plaintiff  before  the  injunction  was  granted.  On  July  24th 
1844,  Mr  Wilson  paid  to  Mr  Jones,  as  receiver,  $11,138.88,  and 
gave  to  him  checks  on  the  Western  Bank  for  $3740.92,  which  the 
bank  refused  to  pay. 

The  assignee  had  kept  a  general  account  as  assignee  in  the  bank, 
and  on  March  5th  1841,  three  attachments  sur  judgments  against 
Knox,  Boggs  &  Co.  were  issued,  and  the  bank  made  garnishee. 
At  this  time  there  was  in  bank  $7251.01,  of  which  Mr  Wilson 
drew  $3982.82  on  March  7th,  leaving  $3268.19  in  bank,  being  a 
balance  arising  from  the  general  account  of  moneys  received  on 
and  after  December  19th  1840.  The  money  now  in  hands  of  ac- 
countant included  $5456.22,  formerly  awarded  to  preferred  or 
releasing  creditors,  but  not  paid  over,  of  which  $817.42  was 
awarded  to  Thomas  Sheepshanks,  a  preferred  creditor,  on  May 
1st  1841.  No  particular  fund  was  set  apart  to  make  these 
payments,  nor  was  there  any  specific  deposit  in  bank  to  their 
credit. 

A  written  agreement  between  Wm.  Wilson  and  J.  B.  Okie  was 
given  in  evidence  before  the  auditor,  dated  October  16th  1844, 
by  which  it  was  agreed,  inter  alia,  that  the  balance  arising  from 
the  accounts  before  the  auditor,  and  the  remaining  assets  and  ef- 
fects of  the  estate,  if  ultimately  decreed  to  be  paid  to  J.  B.  Okie, 
should  remain  in  his  hands,  subject  to  the  extent  they  then  were 
to  the  several  attachments  laid  in  the  hands  of  the  said  Wilson, 
severally,  or  jointly  with  any  co-garnishee ;  and  that  the  pendency 
of  said  attachments  should  not  be  interposed  as  an  objection  to  a 
decree  being  made,  nor  to  the  payment  of  said  Okie  of  the  money 
that  might  be  awarded  to  him. 

The  auditor  allowed  the  credits  for  costs  and  counsel  fees  about 
the  bill  of  interpleader,  &c.,  and  also  commissions  of  Mr  Jones  as 
receiver,  and  decreed  that  of  the  money  awarded  to  Mr  Okie, 
$3740.92  should  be  paid  in  checks  on  the  Western  Bank  for  mo- 
neys attached  therein.  Exceptions  to  which  formed  the  subject 
of  the  7th  and  8th  errors. 
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Errors  assigned  by  J.  B.  Okie,  trustee,  &c. :  — 

1.  The  court  erred  in  not  awarding  to  J.  B.  Okie,  trustee,  &c., 
the  several  sums,  or  any  part  thereof,  admitted  and  found  to  have 
been  received   by  the  assignees,  or  the  surviving  assignee,  and 
alleged  to  have  been  paid  to  preferred  or  releasing  creditors  prior 
to  the  appointment  of  Mr  Okie  as  trustee ;  and  in  confirming  the 
auditor's  report  on  the  1st,  2d,  3d  and  4th  accounts,  as  respects 
these  sums,  and  dismissing  the  exceptions  thereto. 

2.  In  not  charging  accountant  and  awarding  to  exceptant  the 
amount  of  $19,455,  or  any  part  thereof,  with  interest,  being  the 
amount  retained  by  Mr  Wilson  as  a  preferred  creditor  out  of  the 
moneys  received  by  him  under  the  assignment,  and  for  which  he 
has  claimed  a  credit  in  the  1st  and  2d  accounts. 

3.  In  not  charging  accountant  and  awarding  to  J.  B.  Okie  the 
sum  of  $20,960,  with  interest,  being  so  much  paid  by  accountant 
on  account  of  a  preference  in  the  assignment  in  favour  of  himself, 
jointly  with  Thomas  Kelly  and  Samuel  Hildeburn. 

4.  In  allowing  to  accountant,  as  against  the  said  J.  B.  Okie,  a 
credit  for  $1629.85,  claimed  in  the  6th  account  for  errors  made 
in  the  1st  account,  and  also  $4267.65  for  alleged  errors  in  said 
1st  account. 

5.  In  finding,  on  the  testimony  given  before  the  auditor,  that 
the  accountant  had  erroneously  charged  himself  with  the  said 
sum  of  $4267.65  in  the  first  account. 

6.  In  allowing  to  accountant,  as  against  the  said  J.  B.  Okie, 
credit  for  the  sums  of  $235  and  $900,  paid  to  W.  H.  Morris  and 
James  Warrin  for  services  done  for  the  releasing  creditors. 

7.  In  allowing  to  accountant  the  sum  of  $200  paid  to  Mr  Bin- 
ney,  and  $100  paid  to  Mr  Gilpin ;  also,  in  allowing  to  Mr  C.  T. 
Jones,  out  of  the  funds  payable  to  J.  B.  Okie,  the  sum  of  $300  for 
commissions,  and  to  Mr  Wilson  the  costs  and  charges  about  the 
interpleader. 

8.  In  awarding  that  $3740.92,  part  of  the  money  awarded  to  J. 
B.  Okie,  should  be  paid  to  him  by  checks  for  funds  said  to  be  un- 
der attachment  in  the  Western  Bank. 

Errors  assigned  by  releasing  creditors  :  — 

1.  The  court  erred  in  awarding  the  undistributed  funds  to  J.  B. 
Okie. 

2.  In  not  awarding  the  said  funds  to  be  distributed  among  the 
creditors,  according  to  the  assignment  of  10th  May  1837. 

3.  In  not  distributing  so  much  of  said  funds  as  resulted  from 
the  assets  of  Knox  &  Boggs  among  the  creditors,  agreeably  to 
said  assignment. 

Error  assigned  by  Thomas  Sheepshanks:  — 

The  court  erred  in  not  allowing  to  him  the  claim  awarded  to 
him  in  the  previous  report  of  the  auditor,  and  admitted  by  the 
assignee  to  be  in  his  hands. 

VOL.  IX. 21  O* 
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The  following  was  the  report  of  the  auditor:  — 
The  assignment  under  which  the  present  accounts  were  filed 
was  made  on  the  10th  May  1837,  to  William  Wilson  and  David 
Knox,  who  accepted  the  trust;  they  filed  two  accounts,  which 
were  audited  and  confirmed ;  afterwards  David  Knox  died,  and 
Mr  Wilson  filed  his  first  and  second  accounts  as  surviving  as- 
signee, being  the  third  and  fourth  general  accounts  ?  which  were 
also  audited  and  confirmed.  In  these  four  accounts  full  payments 
were  made,  or  awarded  to  be  made,  to  the  preferred  creditors, 
and  two  dividends  to  the  releasing  creditors.  In  this  place  your 
auditor,  at  the  request  of  one  of  the  parties  before  him,  reports  the 
following  facts  as  existing  before  and  after  the  assignment. 

On  February  15th  1825,  John  Knox  and  James  Boggs,  two  of  the 
assignors,  commenced  business  under  the  firm  of  Knox  &  Boggs, 
and  continued  in  partnership  until  July  24th  1828,  when  David 
Knox  was  taken  into  the  new  firm  of  Knox,  Boggs  &  Co.,  and 
remained  until  April  12th  1831,  when  he  retired  without  any  set- 
tlement of  the  firm  affairs,  but  receiving  for  his  interest  from  the 
remaining  parties  $2000  or  $3000,  and  the  old  firm  of  Knox  & 
Boggs  was  resumed,  and  continued  until  January  13th  1836,  when 
James  A.  Knox  and  George  Griffin  Welles  were  introduced  into 
the  new  firm  of  Knox,  Boggs  &  Co.  On  April  21st  1836,  G.  G. 
Welles  retired ;  and  without  any  other  alteration,  the  firm  of 
Knox,  Boggs  &  Co.  remained  till  it  expired  by  its  insolvency. 
The  new  concerns  were  not  formations  of  new  partnerships,  but 
continuances  of  the  old  ones,  taking  their  assets  and  assuming 
their  liabilities.  John  Knox,  James  Boggs  and  David  Knox,  while 
in  partnership,  were  entitled  to  equal  shares  of  the  profits.  When 
G.  G.  Welles  and  James  A.  Knox  were  taken  into  partnership, 
they  were  each  to  receive  one-tenth  of  the  profits ;  the  remaining 
eight-tenths  being  equally  divided  between  John  Knox  and  James 
Boggs.  On  Welles  retiring,  J.  A.  Knox's  interest  remained  one- 
tenth  of  the  profits  of  the  business.  No  capital  was  put  into  the 
business  by  either  or  any  of  the  partners.  John  Knox  and  James 
Boggs  married  daughters  of  Thomas  Kelly.  David  Knox  was 
brother  of  John  Knox,  and  James  A.  Knox  was  a  cousin  of  John 
and  David  Knox,  and  brought  up  by  John  Knox  from  his  infancy. 
Immediately  after  the  assignment,  the  assignees  executed  a  power 
of  attorney,  dated  May  12th  1837,  empowering  John  Knox,  James 
Boggs,  and  James  A.  Knox,  jointly  and  severally  to  act  for  them 
in  the  fulfilment  of  their  trusts ;  and  this  instrument  was  duly 
acknowledged  and  recorded.  The  three  attorneys  acted  under 
it  in  the  collection  and  disbursement  of  the  assets  of  the  estate, 
and  in  the  general  transaction  of  its  business,  until  the  death  of 
John  Knox,  in  the  year  1841,  when  the  surviving  attorneys  con- 
tinued to  act  as  usual.  At  the  September  Term  of  this  court,  in 
the  year  1837,  John  Knox  and  James  Boggs  were  discharged  as 
insolvent  debtors.  Thos.  Kelly  and  H.  J.  Levis  were  named  as 
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their  trustees,  but  never  acted  ;  and  on  May  28th  1842,  J.  B.  Okie 
was  appointed  trustee  in  their  place,  and  gave  the  required  se- 
curity. James  A.  Knox  was,  in  the  year  1842,  discharged  as  a 
bankrupt  by  the  U.  S.  District  Court  of  Louisiana;  and  on  the 
5th  April  1844,  J.  B.  Okie  was  by  that  court  appointed  his  as- 
signee. 

Pursuant  to  public  notice,  your  auditor  held  his  first  meeting 
to  audit  the  fifth  general  account  on  the  4th  February  1842,  and 
at  sundry  other  times,  by  adjournment,  when  he  was  attended  by 
W.  M.  Meredith,  Esq.,  for  the  assignee,  by  E.  K.  Price,  Esq., 
for  certain  of  the  releasing  creditors,  and  by  some  of  the  said  cre- 
ditors in  person.  The  account  was  examined  and  vouched,  and 
no  objections  were  made  to  any  part  of  it.  But  before  the  audit 
on  this  account  was  closed,  some  of  the  creditors  present  expressed 
a  wish  for  a  thorough  examination  of  the  affairs  of  the  estate, 
which  was  acquiesced  in  on  behalf  of  Mr  Wilson;  and  it  was  ac- 
cordingly agreed  that  James  Warrin,  who  had  been  book-keeper 
to  Knox,  Boggs  &  Co.,  before  their  insolvency,  and  subsequently 
kept  the  books  of  the  estate  for  the  assignees,  should  make  a  com- 
plete set  of  books,  showing  all  the  affairs  of  the  estate,  and  that 
William  H.  Morris,  an  accountant,  should  examine  the  books  and 
accounts  on  behalf  of  the  creditors;  that  the  audit  should  in  the 
mean  time  be  suspended,  and  that  the  balance  in  hand,  as  well  as 
the  moneys  received  since  the  filing  of  this  account,  should  be 
rateably  divided  among  the  releasing  creditors,  who  had,  on  the 
former  audits,  made  proofs  of  their  claims.  Mr  Okie  was  not 
present  at  any  of  these  meetings,  all  these  arrangements  having 
taken  place  before  his  appointment  as  trustee  or  assignee,  and  no 
person  having  up  to  this  period  appeared  before  the  auditor,  either 
to  contest  the  assignment  or  the  claims  of  those  claiming  under  it. 
Accordingly  Mr  Wilson,  as  surviving  assignee,  declared  a  divi- 
dend of  8  per  cent,  to  the  releasing  creditors,  and  paid  it  to  them 
with  one  or  two  exceptions;  he  then  filed  his  fourth  account  as 
surviving  assignee,  or  the  sixth  general  account,  in  which,  among 
other  things,  he  claimed  credit  for  the  payment  of  this  last  divi- 
dend to  and  among  the  releasing  creditors,  and  also  certain  cre- 
dits for  errors,  omissions,  and  overcharges  in  former  accounts. 

This  account  was  filed  on  the  16th  November  1842,  and  was 
referred  to  the  same  auditor,  who,  after  due  notice,  held  his  first 
meeting  thereon  on  the  24th  January  1843,  when  he  was  attended 
by  the  same  parties  who  had  previously  attended  before  him. 
The  account  was  vouched,  but  the  general  examination  by  the 
creditors  not  being  completed,  nothing  else  was  done,  and  after  a 
few  abortive  meetings,  the  audit  was  suspended  until  June  27th 
1843,  when  the  auditor,  in  addition  to  the  parties  heretofore  repre- 
sented, was  attended  by  Messrs  C.  &  J.  Fallon,  as  counsel  for  Mr 
Okie,  trustee  and  assignee  as  aforesaid,  or,  more  correctly  speak- 
ing, in  the  first  instance,  as  trustee  only,  Mr  Okie  not  being  at 
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that  time  the  assignee  in  bankruptcy,  but  subsequently  appointed  : 
they  claimed  for  the  trustee  the  whole  fund  received  by  Mr  Wil- 
son, the  assignee,  without  regard  to  the  claims  of  the  preferred 
creditors,  on  the  ground  that  the  assignment  was  invalid,  and 
offered  evidence  to  prove  its  invalidity ;  they  also,  without  waiving 
any  rights  or  admitting  the  validity  of  the  assignment,  asked  that 
the  accounts  before  the  auditor  should  be  vouched.  Subsequently, 
to  wit,  on  the  18th  April  1844,  they  renewed  this  claim  for  Mr 
Okie  as  assignee  in  bankruptcy  of  James  A.  Knox.  After  the 
accounts  had  been  examined,  and  many  objections  made,  which 
will  be  hereinafter  considered,  the  counsel  of  Mr  Okie  required 
the  releasing  creditors  to  make  proof  of  their  claims ;  they  accord- 
ingly made  the  proofs.  All  these  creditors  executed  the  release  to 
the  members  of  the  firms  of  Knox,  Boggs  &  Co.,  and  of  Knox  & 
Boggs,  as  called  for  in  the  assignment,  and  the  release  was  given 
in  evidence,  executed  also  by  John  Peterson,  who  never  on  any 
occasion  appears  to  have  made  or  proved  any  claim,  or  received 
any  dividend.  The  taking  of  the  proofs  of  these  claims  occupied 
several  meetings,  and  after  many  of  them  had  been  proved,  the 
auditor  held  a  meeting  on  the  23d  May  1844,  when  he  was  at- 
tended by  Mr  Price  and  Messrs  Fallon,  and  also  by  Charles  Gil- 
pin,  Esq.,  who  stated  that  he  appeared  by  directions  of  Charles 
Thomson  Jones,  a  receiver  appointed  by  the  Hon.  John  Kennedy, 
a  judge  of  the  Supreme  Court  of  Pennsylvania,  sitting  at  Nisi 
Prius,  under  an  injunction  issued  by  him  on  a  bill  of  interpleader 
filed  by  Mr  Wilson,  and  to  which  he  referred  the  auditor.  The 
counsel  for  Mr  Okie,  in  reply,  objected  that  the  injunction  ex- 
pressly restrained  proceedings  at  law,  and  contended  that  the 
audit  of  the  accounts  was  not  a  proceeding  at  law,  but  in  equity, 
and  could  not  be  enjoined ;  and  insisted  that  Mr  Wilson  should 
go  through  with  the  matters  of  account  he  had  voluntarily  com- 
menced. At  the  next  meeting,  Mr  Gilpin  stated  that  he  had  no 
further  instructions  from  Mr  Jones,  and  now,  on  behalf  of  Mr 
Wilson,  gave  in  evidence,  under  objection  from  Messrs  Fallon, 
the  record  of  the  bill  of  interpleader,  &c.,  in  the  Supreme  Court, 
to  March  Term  1844,  No.  3,  in  equity,  exhibited  by  William  Wil- 
son as  plaintiff  against  the  following  defendants,  viz :  Thomas 
Sheepshanks,  G.  &  W.  S.  Gray,  and  William  Railey,  preferred 
creditors,  to  whom  dividends  had  been  awarded  on  former  audits, 
but  who  had  not  as  yet  received  them,  all  the  releasing  creditors, 
and  Thomas  Kelly,  the  holder  by  transfer  of  many  of  their  claims, 
J.  B.  Okie  as  trustee  and  assignee,  and  William  M'Kee  &  Co., 
James  Hennessy  &  Co.,  J.  B.  Okie  and  his  cestui  que  use,  J.  B. 
M'Mullin  and  Maberry,  Giller  and  Watkin,  non-releasing  credit- 
ors, who  had  issued  attachments  of  execution  and  summoned  Mr 
Wilson  as  garnishee.  The  bill  was  filed  on  May  6th  1844,  and 
after  setting  forth  the  assignment  and  actings  under  it,  states  that 
the  complainant  had  in  his  hands  cash  and  unadministered  assets; 
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that  the  preferred  and  releasing  creditors  require  him  to  pay  them 
the  cash,  and  collect  the  outstanding  assets,  while  Mr  Okie,  as 
assignee  and  trustee,  and  the  attaching  creditors  forbid  him  to  do 
so,  but  claim  the  same  for  themselves,  treating  the  assignment  as 
a  nullity ;  that  the  trustee  and  assignee  had  also  commenced  two 
suits  against  him.  He  avers  his  readiness  to  pay  over  the  mo- 
neys, <fec.,  or  pay  them  into  court,  and  prays  for  a  receiver,  and 
that  the  antagonist  claimants  interplead,  that  their  rights  may  be 
determined  and  he  protected;  and  he  further  prays  for  an  injunc- 
tion to  restrain  adverse  proceedings  against  him. 

To  this  bill  J.  B.  Okie,  as  trustee  and  assignee,  demurred  spe- 
cially as  to  part,  pleaded  as  to  part,  and  made  answer  as  to  the 
residue ;  and  the  case  having  been  argued  on  the  bill  and  answer, 
&c.,  and  on  a  motion  for  the  appointment  of  a  receiver,  the  judge 
on  the  20th  May  1844,  made  a  decree  appointing  Mr  Jones  re- 
ceiver, according  to  the  prayer  of  the  bill,  ordering  the  antagonist 
claimants  to  interplead  under  future  orders  of  the  court,  enjoining 
the  attaching  creditors  and  insolvent  trustee  and  bankrupt  as- 
signee from  prosecuting  the  actions  at  law  mentioned  in  the  bill, 
or  any  other  action  against  the  plaintiff  in  respect  of  the  said  cash 
and  assets,  until  further  order,  and  enjoining  the  preferred  and 
releasing  creditors  from  pursuing  complainant  at  law  to  compel 
him  to  account  to  them  for  the  cash  or  assets  or  any  other  pro- 
ceedings at  law.  On  27th  May,  Mr  Okie  appealed  from  this 
decree  to  the  court  in  bane.  At  a  subsequent  meeting,  Mr  Fallon 
gave  in  evidence  the  record  of  the  case  of  Hennessy  v.  The  West- 
ern Bank,  and  referred  to  the  opinion  of  the  Supreme  Court  in 
that  case,  reported  in  6  Walts  fy  Serg.  300,  as  fully  establishing 
the  invalidity  of  the  assignment.  He  also  gave  in  evidence  an 
exemplified  record  of  a  suit  in  St.  Louis  brought  by  George  Brown, 
et  aL,  citizens  of  Maryland,  on  19th  December  1837,  against  Knox, 
Boggs  &  Co.,  wherein  several  debtors  to  the  late  firm  were  sum- 
moned as  garnishees.  On  the  10th  April,  1838,  Messrs  William 
Wilson  and  David  Knox  interpleaded  and  claimed  the  debts  at- 
tached as  passing  to  them  under  the  assignment  of  10th  May, 
1837.  On  the  same  day  plaintiffs  denied  the  interpleader  and 
joined  issue.  On  the  8th  May  1838,  the  court  made  an  order  of 
publication  with  a  view  of  notifying  the  defendants,  all  of  whom 
lived  out  of  the  State  of  Missouri.  On  9th  July  1838,  answers 
were  filed  by  the  garnishees,  admitting  their  indebtedness  to  Knox, 
Boggs  &  Co.  at  the  time  of  the  assignment,  and  that  notice  of  it 
had  been  given  by  the  assignees.  The  plaintiff  denied  these  an- 
swers, averred  that  the  assignment  was  fraudulent,  and  joined 
issue.  On  these  pleadings  the  court  on  19th  January  1839,  en- 
tered judgment  for  the  claimants  William  Wilson  and  David  Knox, 
and  the  plaintiff  moved  for  a  new  trial,  assigning  for  reasons  :  1st, 
that  the  verdict  was  against  law ;  2d,  against  evidence  ;  3d,  against 
the  weight  of  evidence ;  and  4th,  because  the  deed  of  assignment 
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given  in  evidence  by  the  interpleader  is  fraudulent  and  void  as  to 
plaintiff;  but  the  court  overruled  this  motion  and  sealed  a  bill  of 
exceptions. 

The  bill  of  exceptions  embodies  copies  of  the  assignment,  sche- 
dules and  release,  and  of  a  power  of  attorney  from  James  A.  Knox 
in  Tennessee  to  John  Knox,  authorizing  him  to  join  in  any  deed 
of  assignment  of  partnership  estate,  and  ratifying  any  such  assign- 
ment if  previously  made  :  it  bore  date  2d  June  1837,  and  was  re- 
ceived in  Philadelphia  on  the  13th  day  of  that  month,  having  been 
acknowledged  before  a  Notary  Public  in  Tennessee.    Depositions 
in  support  of  the  interpleader  were  taken  in  Philadelphia,  and 
read  on  the  trial,  to  show  the  validity  of  the  assignment  by  the 
laws  of  Pennsylvania.    On  23d  April  1839,  judgment  was  entered 
against  defendants  for  $20,192.51 ;  and  on  25th  May  1840,  the 
Supreme  Court  for  the  Third  Judicial  Circuit  of  Missouri  reversed 
the  judgment  of  the  court  below,  given  on  19th  January  1839, 
and  the  opinion  is  set  forth  deciding  the  assignment  to  be  invalid, 
principally  because  it  stipulated  for  a  release  to  the  assignors, 
which  the  court  in  this  case  held  could  not  be  done  in  Missouri, 
whatever  might  be  the  decisions  or  practice  in  other  states :  the 
court  appeared  also  to  think  that  the  want  of  a  list  of  amounts 
due  to  creditors  in  the  schedule  formed,  in  connection  with  other 
circumstances,  an  objection  to  the  assignment ;  and  a  majority  of  the 
court  thought  that  proof  of  the  genuineness  of  the  claims  under 
the  assignment  should  have  been  given,  and  the  case  was  accord- 
ingly remanded  to  the  court  below  for  further  proceedings. 

As  respects  the  bill  of  interpleader,  the  judge  at  Nisi  Prius  ap- 
pointed Charles  T.  Jones,  Esq.,  receiver,  and  he  gave  security 
approved  by  the  court ;  after  his  appointment  Mr  Wilson  paid 
over  to  him  the  moneys  in  his  hands,  but  subsequently  an  agree- 
ment was  entered  into  between  Messrs  Wilson  and  Okie,  where- 
upon the  interpleader  was  withdrawn,  the  moneys  paid  back  by 
Mr  Jones  to  Mr  Wilson,  and  a  fifth  account  filed  by  Mr  Wilson 
as  surviving  assignee  (being  the  seventh  general  account  of  the 
estate) ;  it  was  also  referred  to  the  undersigned ;  and  he  was  at- 
tended by  the  parties  and  counsel  who  had  previously  attended, 
and  also  by  H.  Chester,  Esq.,  for  Brown,  Hanson  &  Co.,  non-re- 
leasing creditors,  and  F.  E.  Brewster,  Esq.  for  Maberry,  Giller 
and  Watkin,  non-releasing  and  attaching  creditors,  who  claimed 
payment  from  the  funds  in  hand  and  proved  their  claims:  that  of 
Brown,  Hanson  &.  Co.  being  on  a  judgment  obtained  26th  January 
1839,  for  $2,188.17,  in  the  District  Court  for  the  city  and  county 
of  Philadelphia,  to  December  Term  1838,  No.  730,  and  that  of 
Maberry,  Giller  and  Watkin  being  on  a  judgment  in  the  same 
court,  to  September  Term  1837,  No.  1145,  for  $879.59,  obtained 
27th  December  1837,  on  which  an  attachment  sur  judgment  was 
issued  to  June  Term  1844,  No.  2,  and  the  Western  Bank  sum- 
moned as  garnishee.  William  Smith,  Esq.  appeared  for  York  <fc 
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Sheepshanks  and  Thomas  Sheepshanks  preferred  and  releasing 
creditors,  and  claimed  the  amounts  heretofore  awarded  but  not 
paid  to  them,  and  any  future  dividends  for  York  &  Sheepshanks 
as  releasing  creditors. 

The  last  account  was  examined  and  vouched,  and  the  parties 
respectively  gave  evidence  to  sustain  or  to  invalidate  the  assign- 
ment ;  but  without  noticing  in  detail  the  various  objections  to  the 
testimony,  it  is  sufficient  here  to  state  that  all  testimony  as  offered 
by  or  on  behalf  of  the  assignee  under  the  assignment  or  the  re- 
leasing creditors,  was  objected  to  by  Mr  Okie,  and  received  under 
his  protest,  while  the  same  course  was  pursued  by  the  other  side 
as  to  all  evidence  offered  by  him,  these  objections  being  made  as 
well  to  all  the  evidence  hereinbefore  stated,  as  to  that  hereinafter 
to  be  set  forth. 

To  sustain  the  assignment,  James  Warrin,  the  book-keeper  of 
Knox,  Boggs  &  Co.,  was  examined,  and  he  testified  that  he  had 
every  reason  to  believe  James  A.  Knox  had  no  individual  property 
at  the  time  of  the  assignment ;  that  he  had  known  him  for  twelve 
years,  first,  as  a  boy  in  the  store  of  Knox  &  Boggs,  sweeping  it, 
lighting  the  fire,  carrying  out  parcels,  &c. ;  that  he  was  then  en- 
tirely without  means,  and  when  taken  into  the  firm,  he  put  in  no 
capital.  On  cross-examination,  he  said  that  at  the  time  of  the 
assignment  James  A.  Knox  was  travelling,  but  lived  in  John  Knox's 
family,  and  has  not  since  returned;  that  he  travelled  on  behalf  of 
the  estate  till  the  end  of  1841  or  beginning  of  1842 ;  that  he  start- 
ed but  a  few  weeks  before  the  assignment;  that  witness  saw  him 
the  night  before  he  went,  he  taking  only  a  trunk  of  clothes,  and 
not  expecting  to  be  long  absent.  In  answer  to  a  question  from 
Mr  Fallen,  whether  it  was  not  possible  that  James  A.  Knox  might 
have  acquired  individual  property  otherwise  than  through  the 
firm,  without  the  knowledge  of  the  witness,  he  stated  that  he  had 
no  knowledge  of  any  source  from  which  James  A.  Knox  could 
have  derived  any  money,  and  therefore  could  not  answer  the 
question  but  by  saying  he  knew  nothing  about  it;  that  it  was 
possible  property  might  have  been  given  to  him  without  the  wit- 
ness's knowledge ;  that  he  knew  nothing  of  his  owning  a  horse 
and  sulkey,  but  that  his  accounts  showed  that  while  travelling  he 
bought  a  horse  for  the  estate,  and  charged  it  to  the  estate,  and 
afterwards  sold  it  and  credited  the  proceeds  to  the  estate.  On 
re-examination,  he  stated  that  for  the  first  three  or  four  years 
James  A.  Knox  drew  nothing  from  the  firm,  John  Knox  supplying 
him  with  board,  lodging,  clothing  and  pocket-money:  that  the 
first  salary  he  drew  was  about  the  fifth  year,  and  was  $100,  and 
as  he  grew  bigger  his  services  were  more  valuable  :  that  if  he  had 
bought  separate  property,  or  it  had  been  given  to  him,  it  would 
have  been  likely  to  have  been  known  by  the  witness,  who  enjoyed 
his  confidence. 

The  release  was  also  given  in  evidence  executed  by  the  releasing 
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creditors,  to  John  Knox,  James  Boggs  and  James  A.  Knox ;  also 
three  letters  from  James  A.  Knox ;  and  these  letters  with  the 
power  of  attorney  from  James  A.  Knox  to  John  Knox,  and  that 
from  the  assignees  hereinbefore  mentioned,  were  relied  on  to  sus- 
tain the  assignment.  Mr  Okie  gave  in  evidence  certain  corre- 
spondence between  him  and  Mr  Wilson ;  also  an  account  from  the 
assignee's  ledger,  being  of  James  A.  Knox's  personal  debts,  and 
proved  that  the  second  item  thereof,  $135,  was  paid  by  the  as- 
signee to  Samuel  Hildeburn  on  5th  October  1837,  being  for  a  gold 
watch  and  key  bought  by  James  A.  Knox  on  llth  April  1837,  and 
that  the  receipt  specified  the  payment  to  be  in  full  for  a  bill  due 
by  James  A.  Knox.  He  also  gave  in  evidence  all  the  previous 
accounts  filed  by  the  assignee  and  audited.  The  schedule  annexed 
to  the  assignment  showed  that  James  A.  Knox  owned  a  pew  in 
the  Tenth  Presbyterian  Church,  and  a  witness  was  called  who 
testified  to  the  form  of  the  deed  for  the  pews  of  that  church,  and 
gave  a  deed  in  evidence:  the  witness  stated  that  these  transfers 
are  subject  to  the  approval  of  the  trustees  of  the  church,  and  that 
pews  in  the  aisle  of  the  church  where  James  A.  Knox's  was,  were 
worth  from  $400  to  $600  each.  The  constitution  and  by-laws  of 
the  church  were  given  in  evidence. 

Under  the  assignment  the  releasing  creditors  claimed  all  the 
funds  in  hand,  while  Mr  Okie,  contending  that  it  was  void,  claimed 
all  such  funds,  and  as  much  more  as  should  be  disallowed  the 
accountant  in  settlement.  The  auditor,  considering  himself  bound 
by  the  decision  of  the  Supreme  Court  in  the  case  of  Hennessy  v. 
The  Western  Bank,  decides  in  accordance  therewith,  that  the 
assignment  is  invalid,  and  awards  to  J.  B.  Okie  all  the  funds  he 
may  find  in  hand,  and  that  the  same  be  paid  to  the  said  J.  B. 
Okie,  in  his  character  and  capacity  of  trustee  under  said  proceed- 
ings in  insolvency ;  and  the  only  remaining  question  is  as  to  the 
amount  so  to  be  paid  by  the  assignee. 

1.  The  cash  balance  of  the  seventh  account  is  $10,277.66,  all 
of  which  was  claimed  by  Mr  Okie ;  the  accountant,  however, 
claimed  a  credit  therefrom  of  $500,  commissions  of  Mr  Jones,  the 
receiver;  this  claim  was  objected  to  by  Mr  Okie,  not  only  as  ex- 
cessive, but  because  Mr  Okie  should  not  pay  them.     When  Mr 
Jones  was  appointed,  he  gave  security  in  the  sum  of  $50,000, 
received  from  Mr  Wilson  over  $11,000  in  cash,  which  he  depo- 
sited in  bank  in  a  separate  account  as  receiver,  received  checks 
and  uncurrent  funds,  which  he  kept  separate,  and  notified  all  the 
debtors  of  the  estate  to  make  payments  to  him ;  under  these  cir- 
cumstances the  auditor  allows  $300  for  his  compensation,  which 
leaves  of  this  balance  $9,977.66  in  cash  to  be  paid  to  the  trustee. 

2.  In  the  same  account  the  sums  paid  as  fees  to  Messrs  Gilpin 
and  Binney,  and  for  costs  of  interpleader,  amounting  to  $343.75, 
were  objected  to,  but  are  allowed  as  proper  expenses  in  the  pecu- 
liar position  of  Mr  Wilson. 
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3.  There  is  a  note  to  the  statement  of  unadministered  assets 
accompanying  said  account,  showing  also  in  the  hands  of  Mr  Wil- 
son the  sum  of  $5456.22,  being  the  amounts  awarded  to  certain 
preferred  and  releasing  creditors,  but  not  paid  over ;  and  this  sum 
is  made  up  as  follows,  viz:  — 

Deposits  attached  in  the  Western  Bank,  -         -     $3740.92 

Cash,     -                                    -  795.30 

United  States  Bank  notes,  900.00 

Florida  notes,                                            -  20.00 

$5456.22 


The  assignee  will  make  payment  of  these  sums  by  handing  over 
to  the  trustee  the  cash,  the  United  States  Bank  notes,  and  the 
Florida  notes,  and  by  giving  checks  on  the  Western  Bank  for  the 
funds  therein. 

4.  The  commissions  in  the  last  account  are  disallowed  by  agree- 
ment, the  amount  whereof,  $513.37,  is  to  be  paid  to  the  trustee. 

5.  The  trustee  desired  the  auditor  to  charge  the  accountant 
with  all  former  payments  to  creditors  under  the  assignment,  which 
the  auditor  refuses  to  do. 

6.  He  claimed  to  charge  the  accountant  with  sums  heretofore 
paid  to  or  retained  by  himself  in  former  settlements  as  a  preferred 
creditor,  which  sums,  amounting  to  $19,455.00,  he  claimed,  with 
interest  thereon;  the  auditor  refuses  to  accede  to  this  request,  as 
the  claim  has  long  since  been  judicially  settled  and  passed  upon 
by  the  audit,  and  subsequent  confirmation. 

7.  He  claimed  to  charge  him  with  $20,960  and  interest,  being 
a  credit  in  former  accounts,  for  payment  of  a  preference  to  Samuel 
Hildeburn,  Thomas  Kelly  and  the  accountant,  being  on  their  joint 
note;  this  claim  is  rejected  for  the  reason  last  stated. 

8.  In  the  sixth  account,  the  credits  claimed  of  $235,  paid  Wil- 
liam H.  Morris  for  services  to  releasing  creditors,  and  $900  paid 
James  Warrin  for  making  a  set  of  books  for  them  and  at  their 
request,  were  objected  to,  but  are  allowed,  being  on  the  footing 
of  so  much  moneys  paid  to  or  on  account  of  the  releasing  creditors 
themselves. 

9.  In  the  same  account,  the  following  credits,  claimed  for  errors 
in  former  accounts,  were  objected  to,  viz  :  — 

1837,  May  1  1.  Erroneous  credit  to  J.  R.  Brown,  $100.00 
«      July  17.         do.            do.       Grondyke  &  Coffin,       100.00 

1838,  Sep.  18.    do.     do.   Mdze.,  -       -  305.84 

"  "     do.     do.    do.     -    -    725.72 
"    "  28.    do.     do.    do.  50.97 

"    "  "     do.     do.     do.  29.32 
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And  the  credit  claimed  for  interest  on  this  sum  of 
$1311.85,  to  November  1842,  being  a  proportion- 
able part  of  the  interest  claimed  on  $5272.65,  318.00 


These  errors  were  manifest,  but  the  only  objection  made  was 
to  their  allowance  as  against  Mr  Okie  ;  but  the  auditor  deems  the 
credits  rightfully  claimed. 

10.  In  the  same  account  the  following  credits  claimed  were 
objected  to  for  the  same  reason  ;  and  it  was  also  denied  that  they 
were  errors,  viz:  — 

1838,  Nov.  15.  Erroneous  credit  in  James  A.  Knox's 

collections,  $2300  (part  of  $4000), 

less  discount,  8120.17,      -     -     -    -  $2179.83 

1839,  June  19.  do.  do.  in  do.  $500,  less  dis.  $11.25,  488.75 
"      Sep.  27.  do.  do.  in  do.      ........  600.00 

1841,  Mar.  20.  do.  do.  Jas.  M'Garvey,  in  am't  $665.16,        166.07 

$3434.65 

Credit  for  interest  on  do.,     -     -     -         833.00 

"$4267.65 

Mr  Warrin  was  examined  to  sustain  these  credits,  and  testified 
as  follows:  —  "  I  found,  in  preparing  this  statement,  Abstract  No. 
2,  to  correspond  with  James  A.  Knox's  collection  account  for  1838, 
that  the  assignees,  in  November  1838,  had  credited  proceeds  of 
one  post  note  of  the  Planters'  Bank  for  $1500;  one  of  the  Union 
Bank  for  $900  ;  and  two  others  of  the  same  bank  for  $800  each  ; 
making  in  all  $4000  ;  which  appear  to  have  been  sold  to  J.  W. 
Tilford  (as  appears  by  the  cash-book),  who  charged  for  commis- 
sion and  exchange  $209;  leaving  the  net  sum  of  $3791,  which 
the  assignee  credited  the  estate  in  his  first  account  under  that 
date  ;  and  that  the  $1500  draft  and  one  of  the  $800  drafts  so  cre- 
dited were  not  required  to  complete  or  reconcile  James  A.  Knox's 
account.  The  difference,  $120.17,  1  deducted  as  its  proportionate 
part  of  the  exchange  and  commissions  ;  but  I  found  that  the  as- 
signees had  not  credited  $1400,  which  James  A.  Knox  claimed 
by  said  account,  and  I  introduced  them  in  this  account,  as  of  1839, 
which  made  the  cash  agree  and  his  accounts  also.  The  $488.75 
arises  from  a  similar  excess  of  credit  given  by  the  assignees  on 
June  19th  1839,  $500  less  $11.25  discount  ;  and  the  $600  of  Sep- 
tember 27th  1839,  is  precisely  the  same;  but  in  the  same  account 
there  is  a  charge."  On  cross-examination  by  Mr  Fallen  he  said  : 
"  I  take  from  the  cash-book  these  remittances  of  $1500  and  $800. 
[Mr  Fallon  then  called  for  a  copy  of  the  page  or  pages  of  the 
cash-book  of  the  entries  of  all  these  sums  for  which  the  credits 
are  claimed  as  errors  in  James  A.  Knox's  collections,  and  the 
same  was  afterwards  furnished  by  Mr  Warrin.]  The  cross- 
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examination  being  continued,  the  witness  proceeded  as  follows : 
"  I  have  before  me  James  A.  Knox's  collecting  accounts ;  this 
abstract  No.  2,  containing  all  credits  for  remittances  claimed  to 
be  made  by  him  in  1838 ;  the  same  as  to  abstract  No.  3,  which 
is  for  1839.  All  I  know  about  these  remittances  is  contained  in 
these  abstracts  and  the  cash-book,  and  by  which  I  have  balanced 
all  his  accounts.  The  reason  I  believe  these  remittances  of  $1500 
and  $800  were  not  made,  is  because  they  are  not  contained  in 
James  A.  Knox's  account,  of  which  No.  2  is  an  abstract;  also, 
that  from  the  perusal  of  his  letters  to  the  assignees,  I  do  not  find 
any  credits  claimed  beyond  what  he  has  received."  [Mr  Fallon 
objects  to  all  after  the  word  "  also."]  "  The  $1400  I  have  spoken 
of  is  no  part  of  the  $2179.83  claimed  as  an  error  under  date  Nov. 
15,  it  being  two  drafts  of  $700  each,  appearing  to  have  been 
remitted  by  James  A.  Knox,  and  not  before  credited.  The  only 
knowledge  I  have  of  the  item  of  $488.75  and  $600  is  precisely 
from  the  same  sources,  viz :  the  entries,  a  copy  of  which  I  gave 
you,  and  James  A.  Knox's  account  of  remittances,  which  does  not 
appear  therein,  as  per  abstract  No.  3,  for  1839." 

Mr  Warrin  had  previously  testified  that  the  charges  and  cre- 
dits of  the  assignee's  collecting  agents  had  been  by  him  tested,- 
tried  and  proved  with  their  accounts,  and  balanced  to  a  cent; 
that  in  former  accounts  the  assignees  charged  themselves  with  all 
the  moneys  received  from  James  A.  Knox,  and  stated  on  the  ac- 
count the  names  of  the  persons  from  whom  the  collections  had 
been  made,  but  took  no  credits  for  travelling  expenses  or  other 
items  embraced  in  the  sixth  account,  and  the  reason  was  that 
they  had  not  the  accounts  with  them :  he  afterwards  testified  on 
the  subject  of  the  $166.07  (the  M'Garvey  item),  that  it  arose  from 
his  having,  by  direction  of  one  of  the  agents  of  the  assignee,  set 
down  this  item  as  received,  when  it  had  already  been  previously 
credited  to  the  estate;  and  he  stated  generally  that  he  had  disco- 
vered and  corrected  all  the  errors  on  both  sides  of  this  account 
when  he  came  to  make  the  set  of  books  for  the  releasing  creditors 
in  the  fall  of  1842;  that  he  had  no  reason  to  believe  the  assignees 
did  not  receive  the  several  sums  originally  charged  as  received 
from  James  A.  Knox,  except  that  they  are  not  contained  in  any 
of  the  accounts  he  rendered  ;  that  Tilford  was  a  broker,  who  then 
lived  here,  but  now  in  New  York,  and  had  been  here  lately.  The 
auditor,  on  this  testimony,  considers  these  items  as  sufficiently 
established,  and  allows  them. 

11.  The  credit  for  S.  P.  Walker's  draft,  now  claimed,  was 
objected  to,  but  is  allowed:  it  was  a  preferred  debt  under  the 
assignment,  being  Walker's  draft  on  Knox,  Boggs  &  Co.,  by  them 
accepted,  and  payable  to  the  order  of  Robert  Steen,  protested  for 
nonpayment,  and,  after  John  Knox's  death,  found  with  his  other 
papers  and  vouchers  as  attorney  for  the  estate,  with  the  indorse- 
ment of  Steen. 
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Whereupon,  after  deduction  of  the  auditor's  fee  and  expenses, 
and  of  a  counsel  fee  to  Mr  Gilpin  for  services  as  counsel  for  the 
assignee  in  attending  the  audit,  the  auditor  awards  payment  to 
be  made  to  J.  B.  Okie,  trustee,  &c.,  as  follows,  viz:  — 

Balance  of  last  account,  -     $10,277.67 

Less  Jones's  commissions,    $300 

Counsel  fee  at  audit,  100 

Auditor's  fee  and  expenses,    263  663.00 

$9,614.66 

Amounts  in  hand  of  former  awards  to  preferred  and 

releasing  creditors  not  paid  over  to  them,  -  -  5,456.22 
Disallowed  commissions  in  last  account,  -  513.27 

Sum  total  payable  to  J.  B.  Okie,  trustee,    -        -  $15,584.15 

Of  which  $900  will  be  paid  in  notes  of  the  U.  S.  Bank,  $20  in 
Florida  notes,  $3,740.92  by  checks  for  funds  under  attachment  in 
the  Western  Bank,  and  the  residue  in  cash. 

N.  B. — Under  the  foregoing  decision  the  outstanding  debts  and 
other  unadministered  assets  of  the  estate  are  to  be  transferred  to 
said  J.  B.  Okie,  trustee,  &c. 

Supplemental  report:  — 

The  auditor  appointed  to  audit,  settle  and  adjust  the  5th,  6th 
and  7th  accounts  of  the  assignee  of  the  estates  of  Knox  &  Boggs, 
and  of  Knox,  Boggs  &  Co.,  and  to  report  distribution,  &c.,  having 
lately  filed  his  report,  has  been  since  requested  by  the  parties 
interested  to  report  certain  testimony  in  the  case  that  he  had 
omitted  in  his  report,  or  had  not,  as  was  thought,  stated  suffi- 
ciently at  length,  and  he  herewith  returns  the  same  in  this  his 
supplemental  report. 

1.  He  herewith  annexes  a  copy  of  the  power  of  attorney  from 
James  A.  Knox  to  John  Knox,  the  original  of  which  was  given  in 
evidence  in  support  of  the  assignment. 

2.  He  herewith  annexes  copies  of  the  receipts  of  Messrs.  Gilpin 
and  Binney  for  fees,  and  states  that  no  evidence  on  the  subject 
of  said  fees  was  given  beyond  the  contents  of  said  receipts  exhi- 
bited as  vouchers. 

3.  The  two  items  of  $22.50  and  $21.25  in  the  last  account  are 
for  costs  in  and  about  the  bill  of  interpleader,  the  first  being  for 
costs  paid  to  the  sheriff,  the  second  for  a  copy  of  the  record  in 
that  case. 

4.  He  stated  in  said  report,  that  on  the  injunction  being  granted, 
and  Mr  Jones  becoming  the  receiver,  Mr  Wilson  paid  over  to  him 
the  moneys  in  his  hands;  he  now  reports,  in  addition,  that  said 
payment  took  place  on  the  24th  July  1844,  and  was  made  in  the 
following  manner,  viz:  — 
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Checks  on  the  Western  Bank,      -        -  -    $3740.92 

Henry  Ewing's  draft,  due  Aug.  17,  1844,  500.00 

Cash,      -  11,138.88 

United  States  Bank  paper,                    -  900.00 

Florida  Bank  notes,  20.00 

$16,29080 

Mr  Jones,  who  was  examined,  testified  that  he  presented  the 
checks  at  the  Western  Bank,  and  that  the  bank  refused  to  pay 
them ;  that  one  check  was  for  $472.73,  and  was  drawn  on  said 
bank  by  James  Boggs,  attorney  for  William  Wilson;  the  other 
for  $3268.19,  drawn  by  Mr  Wilson  himself;  that  he  tried  to  col- 
lect them,  but  without  success. 

5.  Mr  Jones  also  testified  that  after  his  appointment  as  receiver, 
he  was  notified  by  one  of  the  Messrs  Fallon  that  Mr  Okie  denied 
his  authority  to  act,  and  would  not  be  responsible  for  any  ex- 
penses. 

6.  Mr  Warrin's  testimony  has  been  stated  on  the  subject  of 
errors,  &c. ;  he  also  testified  that  credits  had  been  given  to  James 
A.  Knox's  collecting  account  w7hich  belonged  to  other  collections, 
and  referred  to  the  assignee's  ledger;  that  the  several  credits  be- 
fore which  the  name  of  "  D.  J.  Cochran's  collections"  is  written 
in  red  ink,  were  moneys  collected  by  him,  said  Cochran,  and  cre- 
dited by  mistake  to  James  A.  Knox ;  the  charge  on  the  other  side 
of  the  account,  dated  December  30,  1837,  $13,888.41,  is  inserted 
for  the  purpose  of  balancing  those  erroneous  credits  to  J.  A.  Knox, 
and  agreeing  with  an  entry  made  of  Cochran's  collections.     That 
there  were  several  similar  errors  of  credits  given  to  J.  A.  Knox's 
accounts  for  moneys  collected  by  James  Boggs,  and  which  were 
corrected  by  a  similar  debit  to  J.  A.  Knox's  account.     And  that 
it  was  when  Mr  Warrin  made  those  books,  in  1842,  that  he  dis- 
covered these  errors.    He  also  gave  various  explanations  in  regard 
to  corrections  made  by  him,  reconciling  the  collecting  accounts 
of  J.  A.  Knox,  and  respecting  certain  items  of  debit  and  credit, 
in  the  assignee's  account,  and  showing  that  they  resulted  in  a 
benefit  to  the  estate. 

The  case  was  argued  by 

Fallon  and  Dallas,  for  Okie. 

Price,  Meredith  and  Sergeant,  for  Wilson  and  the  releasing 
creditors. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — It  appears  that  the  accountant,  William  Wilson, 
became  assignee  with  another  person  under  a  voluntary  assign- 
ment made  by  Knox,  Boggs  &,  Co.  in  May  1837,  and  having  ac- 
cepted the  trust,  they  went  on  and  received  large  sums  of  money 
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belonging  to  the  estate,  and  disposed  of  property,  and  paid  the 
creditors  under  the  assignment.  They  filed  accounts  of  receipts 
and  payments  of  the  bulk  of  the  estate  in  March  1839,  and  June 
1840.  By  the  death  of  the  other  assignee  Wilson  became  sole 
assignee,  and  continued  the  execution  of  the  trust  in  the  same 
manner.  In  October  1840,  he  filed  a  third  account,  and  in  Feb- 
ruary 1841,  a  fourth.  All  these  accounts  were  audited,  and  the 
moneys  distributed  among  the  creditors  by  decree  of  the  court. 
In  December  1841,  Wilson  filed  a  fifth  account;  and  whilst  this 
was  before  an  auditor,  in  November  1842,  he  filed  a  sixth  account ; 
and  in  November  1844,  a  seventh  and  final  account.  All  these 
accounts  were  between  the  assignees  and  the  respective  preferred 
or  releasing  creditors  claiming  under  the  assignment.  Mr  Okie 
was  not  present  at  any  of  the  meetings ;  nor  did  any  person  con- 
test the  assignment,  or  the  claims  of  the  creditors  under  it,  till  the 
27th  June  1843,  when  Mr  Okie  appeared  before  the  auditor,  claim- 
ing the  whole  fund  received  by  the  assignee,  Wilson,  without  re- 
gard to  the  claims  of  creditors,  on  the  ground  that  the  assignment 
was  null  and  void.  It  further  appears  that,  in  October  1837,  John 
Knox  and  James  Boggs  were  discharged  as  insolvents  by  the  Court 
of  Common  Pleas  of  Philadelphia  county,  having  first  executed 
assignments  to  Philip  Kelly  and  Hosea  J.  Levis ;  they,  however, 
never  acted  and  never  appeared  as  claimants  on  any  occasion.  In 
May  1842,  they  were  removed,  and  Mr  Okie  was  appointed  in 
their  stead. 

The  present  case  is  an  appeal  frorii  the  decree  of  the  court  below 
confirming  the  report  of  an  auditor  appointed  by  that  court  to 
audit,  settle  and  adjust  the  5th,  6th  and  7th  accounts  before  men- 
tioned. The  auditor  decided,  on  the  authority  of  Hennessy  v.  The 
Western  Bank,  (6  Watts  <£•  Serg.  300),  that  the  assignment  was 
invalid.  He  refused  to  charge  the  accountant,  as  was  desired  by 
Mr  Okie,  with  all  former  payments  to  creditors  under  the  assign- 
ment, or  retained  by  himself  as  a  preferred  creditor  individually 
or  jointly  with  others;  but  awarded  to  Mr  Okie  all  the  funds  in 
the  hands  of  the  accountant,  consisting  of  the  balance  of  the  last 
account,  $10,277.67  and  $5456.22,  amounts  in  former  accounts 
awarded  to  preferred  and  releasing  creditors,  but  not  paid  over 
by  the  accountant,  and  disallowed  commissions,  $513.27— total 
$15,584.15 — to  be  paid  to  Mr  Okie,  in  his  character  of  trustee 
under  the  proceedings  in  insolvency,  subject  to  deductions  for 
charges  and  expenses. 

It  thus  appears  that  this  case,  which  was  originally  merely  ar 
account  between  an  assignee  under  a  voluntary  assignment  and 
his  cestuis  que  trust,  filed  by  the  assignee,  and  referred  to  an  audi- 
tor to  audit,  settle  and  adjust,  that  is  to  say,  to  ascertain  the  cor- 
rectness of  the  debts  and  credits,  and  strike  a  balance,  under  the 
trust  and  as  between  the  assignee  and  the  cestui  que  trusts  solely, 
was  turned  into  the  trial  and  determination  of  an  issue  between 
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Mr  Okie,  the  assignee  under  the  insolvent  act,  asserting  the  trust 
to  be  a  nullity,  and  Mr  Wilson,  the  voluntary  assignee.  In  going 
into  this  question  it  seems  to  us  plain  that  the  auditor  exceeded 
his  authority,  and  undertook  to  try  and  determine  questions  not 
submitted  to  him.  His  duty  was  limited  to  the  auditing  and  ad- 
justing the  accounts  between  Mr  Wilson,  the  assignee  in  trust,  of 
the  one  part,  and  the  claimants  under  that  trust,  of  the  other  part. 
Now,  Mr  Okie  is  not  one  of  these.  He  does  not  claim  under  the 
trust,  nor  is  in  any  wise  interested  in  it :  on  the  contrary,  he 
comes  to  overthrow  it  entirely,  and  set  it  aside.  He  may  have  a 
right  to  do  so,  but  this  is  not  the  mode  in  which  he  can  assert 
that  right.  Nor  had  the  court  jurisdiction  in  this  proceeding  to 
make  a  decree  affecting  his  rights,  or  those  of  third  persons  not 
comprised  within  the  trust,  but  claiming  in  opposition  to  it ;  nor 
would  even  consent  give  jurisdiction.  This  is  a  proceeding  be- 
tween other  parties,  and  for  a  different  purpose.  On  the  one  hand, 
the  creditors  under  the  trust  have  been  paid  or  claim  their  debts; 
on  the  other,  the  accountant  claims  credit;  and  the  litigation  is 
between  them  alone.  The  accountant  might  originally  have  re- 
nounced the  trust,  and  thereby  got  rid  of  it ;  but  having  accepted  it, 
and  proceeded  in  the  execution,  sold  the  assets,  and  received  the 
proceeds,  he  was  bound  to  pay  those  assets  over  according  to  the 
trust,  or  show  some  legal  reason  for  not  doing  so.  But  that  was 
entirely  his  own  concern  ;  and  he  has  actually  paid  over  the  much 
larger  part  according  to  the  trust.  He  is,  of  course,  bound  by 
that  payment,  and  it  is  too  late  for  him  to  question  its  propriety. 
Nor  does  he,  but  asks  a  credit  for  them.  And  why  should  he  not 
receive  such  credit  in  the  settlement  of  his  accounts  with  the  cre- 
ditors ?  That  he  may  be  ultimately  responsible  to  others  for  so 
doing,  is  no  reason,  that  I  can  perceive,  why  he  should  not  have 
this  credit,  nor  why  he  should  not  have  his  accounts  with  his 
cestui  que  trusts  settled.  If  Mr  Okie,  or  any  other  person,  has  a 
claim  against  the  accountant  for  the  sums  he  has  received  at  any 
time,  they  must  assert  it  by  adversary  process,  and  then  the  ques- 
tion will  fairly  arise  between  the  proper  parties,  and  disputed 
facts  can  be  tried  by  jury  in  the  usual  manner,  and  it  can  be 
legally  ascertained  how  far  this  assignment  was  void  under  the 
statute  13  Eliz. ;  and  as  to  what  description  of  creditors;  and 
what  steps  they  were  bound  to  take  to  avail  themselves  of  their 
rights;  and  how  far  the  general  creditors  under  the  insolvent  law 
are  now  precluded  by  laches,  neglect  or  acquiescence,  from  coming 
forward,  after  lying  by  without  proceeding  against  the  property 
or  the  accountant,  and  suffering  him  to  go  on  and  execute  the 
trust,  make  titles  to  property,  receive  and  pay  over  large  sums 
of  money  under  and  in  pursuance  of  the  trust  without  notice, 
claim,  suit,  judgment  execution,  or  otherwise.  All  these  are  very 
grave  questions,  of  immense  moment  to  the  parties  concerned,  and 
not  to  be  thrust  into  a  proceeding  between  parties  litigating  mat- 
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ters  amongst  themselves  with  which  these  questions  have  no  con- 
cern, and  where  the  mode  of  trial  and  course  of  proceeding  are 
different ;  and  the  object  in  view  by  the  Legislature  in  giving  the 
Court  of  Common  Pleas  a  summary,  equitable,  special  jurisdic- 
tion, was  simply  to  settle  the  accounts  between  the  trustee  and 
the  cestui  que  trusts,  and  hot  to  try  all  these  questions,  foreign  to 
the  subject  of  the  accounts,  and  in  derogation  of  the  trust.  It 
was  for  this  reason,  no  doubt,  that,  by  the  Act  of  14th  April  1836, 
sec.  19,  it  is  only  a  co-trustee  or  co-assignee,  or  person  interested 
in  the  trust  estate  or  fund,  that  can  issue  a  citation.  Besides,  we 
should  hesitate  to  say  that  an  assignee  under  a  voluntary  assign- 
ment, duly  recorded,  who  has  entered  on  the  trust  and  given  se- 
curity to  perform  its  duties,  after  selling  the  estate  and  collecting 
the  assets,  is  then,  without  adversary  suit  or  process  against  him, 
to  come  to  a  dead  pause,  and  refuse  to  distribute  them  under  the 
trust,  because  possibly,  at  some  distant  day,  it  might  be  made  to 
appear  that  there  was  some  flaw  or  defect  in  the  assignment ;  and 
that  he  cannot  be  permitted  to  file  his  accounts  for  settlement,  or 
be  cited  to  file  them,  nor  distribute  them  according  to  the  trust. 
And  if  he  cannot  take  this  ground,  it  follows  that  he  must  proceed 
in  the  discharge  of  the  duties  he  has  undertaken,  subject  to  all  the 
requisitions  of  the  law,  until  he  is  checked  or  stopped  by  some 
adversary  process,  and  then  he  must  abide  the  legal  results  of  that 
process,  whatever  they  may  be.  But  that  is  a  matter  in  which 
third  persons  are  concerned,  and  is  between  him  personally  and 
them ;  whereas  the  matter  of  the  accounts  between  him  and  his 
cestui  que  trusts  remains  the  same,  with  all  the  liabilities  and  du- 
ties of  the  trustee  and  cestui  que  trusts  under  the  law,  to  file  and 
settle  them  between  themselves. 

So  far,  then,  as  regards  the  money  already  paid  over  by  Mr 
Wilson  under  the  trust,  or  retained  by  him  for  his  own  debts,  he 
is  to  receive  a  credit  for  it,  as  it  does  not  appear  that  there  is  any 
appeal  or  exception,  on  the  part  of  the  accountant  or  the  creditors 
under  the  assignment,  in  regard  to  it. 

So  far  as  respects  the  money  in  hand,  and  not  paid  over,  it  will 
be  for  the  accountant  either  to  pay  and  ask  credit,  or  to  object  to 
payment  under  the  trust,  and  claim  to  pay  it  to  others,  or  hold  it 
as  stakeholder,  to  respond  to  adverse  claims  that  may  exist  against 
it,  for  his  own  security;  and  it  will  be  for  an  auditor  to  state  the 
account  of  it,  and  decide,  in  the  first  instance,  what  course  the 
accountant  is  legally  bound  to  pursue ;  and  these  will  be  matters 
entirely  between  the  accountant  and  the  persons  interested  in  the 
trust,  with  which  third  persons  claiming  against  the  trust  have 
nothing  to  do  in  the  present  proceedings. 

Decree  reversed,  and  case  referred  again  to  an  auditor,  to 
adjust  and  settle  the  accounts  accordingly. 
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Wetherill  against  Seitzinger.* 

The  Act  of  31st  March  1792,  "to  enable  executors  and  administrators  by  leave 
of  court  to  convey  lands  and  tenements  contracted  for  with  their  decedents,"  &c. 
is  applicable  to  a  case  in  which  a  decedent  received  from  his  debtor  a  conveyance 
in  fee  of  certain  land,  absolute  on  its  face,  and  at  the  request  of  the  debtor,  re- 
ceived from  another  person  a  conveyance  in  fee  of  other  real  estate,  and  afterwards 
wrote  letters,  referring  to  the  whole  as  the  debtor's  property,  which  he  was  ready 
to  re-convey  to  him  upon  the  repayment  of  the  debt. 

ON  the  1st  April  1830,  Jacob  W.  Seitzinger  conveyed  to  Samuel 
P.  Wetherill  in  fee,  an  undivided  third  of  8182^  acres  and  allow- 
ance, part  of  the  Broad  Mountain  tract  in  Schuylkill  county.  In 
the  following  spring,  under  two  deeds  from  Nathaniel  P.  Hobart 
and  wife,  the  said  Samuel  P.  Wetherill,  at  the  request  of  the  said 
J.  W.  Seitzinger,  acquired  the  legal  fee  in  four  undivided  fifths  of 
a  "  coal  reserve"  or  privilege  of  mining  for  coal  in  (inter  alia)  91 
acres  16  perches  strict  measure,  in  Norwegian  township,  in  the 
same  county.  By  three  letters  written  and  signed  by  Wetherill 
in  his  lifetime,  he  recognised  Seitzinger  as  entitled  of  right  to  re- 
ceive from  him  a  re-conveyance  of  the  lands  and  hereditaments 
included  in  the  above  conveyances,  upon  the  repayment  of  the 
moneys  due  to  him  by  Seitzinger ;  and  in  one  of  the  letters  en- 
gaged to  re-convey  them  to  Seitzinger  upon  the  repayment  of 
such  moneys,  or  upon  the  substitution  of  any  other  security  suffi- 
cient to  secure  the  amount  of  Seitzinger's  debt  to  him.  After  the 
death  of  Wetherill,  there  was  a  final  settlement  of  accounts  be- 
tween his  representative  and  Seitzinger,  by  which  the  amount 
due  by  Seitzinger  to  the  estate  of  Wetherill  was  ascertained,  and 
fixed  at  a  sum  which  he  was  ready  to  pay  on  receiving  a  convey- 
ance of  the  said  lands  and  hereditaments,  which  by  reason  of  the 
minority  of  some  of  the  representatives  of  Wetherill,  could  not  be 
made  in  the  usual  manner. 

Seitzinger  presented  a  petition  to  this  court,  and  was  permitted 
to  make  proof  of  the  contract,  of  which  the  abovementioned  letters 
were  the  evidence.  Upon  the  return  of  the  proofs,  the  Prothono- 
tary  was  directed  by  the  court  to  annex  and  certify  the  same  for 
record  in  Schuylkill  county,  according  to  the  provisions  of  the 
Act  of  31st  March  1792  and  its  supplements.  The  proofs  having 
been  recorded  in  Schuylkill  county,  the  administratrix  of  Wetherill 
presented  a  petition,  praying  leave  to  execute  a  deed  to  Seitzinger 
and  his  heirs.  To  this  petition  Seitzinger  demurred,  assigning  for 
cause,  that  the  court  had  no  jurisdiction,  because  there  was  not 


The  reporters  are  indebted  to  Mr  Cadwalader  for  the  report  of  this  case. 
VOL.  ix.  —  23 


178  SUPREME  COURT  [Philadelphia 

[Wetberill  v.  Scitringer.] 

such  a  contract  of  the  deceased  Wetherill,  as  is  within  the  purview 
or  meaning  of  the  Act  of  31st  March  1792  or  its  supplements, 
praying  that  if  the  demurrer  be  overruled,  the  paper  containing 
it  might  stand  as  an  answer,  and  in  that  case,  admitting  the  alle- 
gations of  the  petition,  averring  his  readiness,  &c.  and  submitting 
to  the  order  of  the  court. 

Cadwalader,  in  support  of  the  demurrer,  contended  that  the 
preamble,  as  well  as  the  body  of  the  Act  of  31st  March  1792, 
Purd.  (1841)  176,  contained  language  restricting  its  application 
to  contracts  falling  within  the  proper  legal  definition  of  a  sale  and 
purchase.  He  also  relied  upon  the  contents  of  the  supplementary 
Act  of  14th  April  1794,  (3  Sm.  L.  129,  130),  as  sustaining  in  all 
its  parts  this  construction  of  the  original  act ;  and  referred  for  the 
same  purpose  to  portions  of  the  first  and  second  sections  of  the 
farther  supplement  of  10th  March  1818,  (7  Sm.  L.  79).  He  cited 
Young  v.  Pleasants,  (3  Yeates  317),  and  Park  v.  Marshall,  (4  Watts 
383),  as  cases  in  which  the  court  used  language  tending  thus  to  re- 
strict the  application  of  the  Act  of  1792,  and  referred  toHagerty's 
Case,  (4  Watts  305),  in  which  it  was  held  that  the  Act  of  1792 
was  not  applicable  to  the  case  of  a  voluntary  conveyance,  and  that 
the  supplement  of  1818  was  not  applicable  to  the  case  of  a  parol 
gift  from  a  father  to  a  son,  under  which  possession  had  been  taken 
and  improvements  made  upon  the  land. 

Randall,  for  the  petitioner,  observed  that  this  was  not  the  case 
of  a  voluntary  conveyance,  and  therefore  Hagerty's  Case  was  not 
in  point.  In  that  case,  the  gift  would  not  have  been  enforced  in  a 
Court  of  Chancery.  The  other  cases  cited  were  those  of  actual 
sales,  and  the  language  incidentally  used  by  the  judges  was  to  be 
explained  by  thus  referring  to  its  application.  In  the  present  case, 
although  the  contract,  strictly  speaking,  was  not  a  sale  and  pur- 
chase, it  was  one  of  binding  obligation  founded  upon  a  sufficient 
legal  consideration.  It  is  one  which  a  Court  of  Equity  would  en- 
force. All  such  contracts  of  deceased  persons  relating  to  lands 
are  within  the  enactments  of  the  Act  of  1792.  Its  enacting  clauses 
are  not  to  be  controlled  by  the  preamble.  Seidenbender  v.  Charles, 
(4  Serg.  6f  Rawle  166),  and  cases  cited.  Examples  of  the  applica- 
tion of  this  rule  to  cases  analogous  to  the  present  are  to  be  found 
in  Bank  of  North  America  v.  Fitzsimmons,  (3  Binn.  356),  and  (1 
Watts  15,  335).  In  Mercer  v.  Watson,  (1  Watts  355),  Chief  Justice 
GIBSON  says  of  another  Act  of  the  Legislature :  "  Undoubtedly  a 
sale  is  put  as  an  instance  in  the  preamble ;  but  the  enacting  clause 
is  applicable  in  its  terms  to  every  bond  fide  conveyance  whatever." 
So  here,  although  the  evil  of  an  unexecuted  sale  is  mentioned  in 
the  preamble  of  the  Act  of  1792,  as  that  of  most  frequent  occur- 
rence, yet  the  enactments  are  broad  enough  to  cover  all  contracts 
relating  to  lands,  of  which  the  consideration  was  such  as  to  render 
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them  binding  between  the  parties.  All  such  contracts  are  within 
the  mischief  to  be  remedied.  Statutes  are  to  be  construed  accord- 
ing to  the  state  of  things  existing  at  the  time  of  their  enactment. 
At  the  date  of  this  Act  there  was  in  Pennsylvania  no  remedy  to 
compel  the  execution  of  trusts  express  or  implied,  and  no  case  can 
be  imagined  in  which  legislative  remedy  was  more  needed  than  it 
was  at  that  date  in  the  case  of  a  party  bound  to  convey  or  recon- 
vey  lands  on  the  repayment  of  a  debt.  [Judge  ROGERS.  Is  this 
case  anything  more  or  less  than  a  mortgage  ?]  In  regard  to  the 
Broad  Mountain  lands,  it  is  perhaps,  a  transaction  of  the  nature 
of  a  mortgage.  This  does  not  affect  the  argument.  A  defeasance 
not  recorded  or  proved  or  acknowledged,  if  signed  according  to 
the  requisitions  of  the  Statute  of  Frauds,  however  void  it  may  be 
as  to  third  persons  under  the  recording  Acts,  will  be  binding  upon 
the  party  subscribing  it  and  his  heirs,  and  perhaps  also  upon 
strangers  having  notice  of  it.  This  sort  of  case  was  one  which 
especially  required  legislation  in  1792.  As  to  the  use  of  the  word 
"  purchaser"  and  "  consideration  money"  in  the  Act  of  1792  and 
the  supplement  of  1818,  they  are,  in  their  technical  sense,  appli- 
cable to  any  person  having  a  right  to  acquire  a  title  on  the  pay- 
ment of  a  sum  of  money.  The  supplemental  Act  of  1794  is  appli- 
cable to  the  case  of  lunatics  only,  and  if  of  more  limited  scope 
than  the  other  Acts,  ought  not  to  be  permitted  to  narrow  their 
meaning  so  as  to  exclude  cases  within  the  scope  and  operation  of 
the  broader  terms  contained  in  them. 

Cadwalader  in  reply.  The  Act  of  1794,  being  a  supplement  to 
and  in  pan  materia  with  the  Act  of  1792,  is  to  be  read  with  it  as 
if  it  formed  a  part  of  it.  Thus  read,  it  is  conclusive  of  the  present 
question.  We  admit  the  doctrine  that  the  enactments  of  a  statute 
are  not  to  be  controlled  by  prefatory  recitals  in  the  preamble,  but 
contend  that  the  enactments  of  the  Act  of  1792  are  such  as  neces- 
sarily connect  themselves  with  this  part  of  the  preamble.  The 
use  of  the  word  "  purchaser"  and  "  consideration  money"  in  the 
enacting  clauses,  serves  to  define  the  purpose  and  objects  of  the 
Act  and  to  limit  its  application.  Without  the  clauses  which  con- 
tain these  words,the  portions  of  the  actrelied  on  by  the  petitioner's 
counsel  are  incomplete,  and  their  provisions  would  result  in  no- 
thing practical.  They  therefore  cannot  be  detached  and  considered 
separately.  The  words  are  obviously  used  in  their  popular  and 
ordinary  sense,  and  not  in  the  artificial  legal  sense  imputed  to 
them  on  the  other  side.  There  is  no  evidence  that  the  Act  of 
1792  has  ever  received  the  construction  contended  for  on  the 
part  of  the  petitioner,  while  there  is  both  legislative  and  judicial 
authority  in  favour  of  that  construction  which  will  sustain  the 
demurrer. 

PER  CURIAM.— -The  court  are  of  opinion  that  under  the  statutes 
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of  this  Commonwealth  in  that  behalf  provided,  the  court  is  pos- 
sessed of  jurisdiction  of  the  contract  in  the  petition  mentioned, 
upon  the  proofs  therein  mentioned  heretofore  certified  for  record 
in  the  county  of  Schuylkill.  Whereupon  it  is  ordered,  decreed 
and  considered,  that  the  demurrer  of  Jacob  W.  Seitzinger  be  over- 
ruled, and  that  the  petitioner,  Charlotte  W.  Wetherill,  have  leave 
to  execute  a  conveyance  to  the  said  Jacob  W.  Seitzineer  and  his 
heirs,  of  the  lands,  tenements  and  hereditaments  in  the  petition 
mentioned,  according  to  the  prayer  therein  contained. 

Demurrer  overruled. 


Pattison  against  M'Gregor.* 

Under  the  Act  of  1772,  a  ground-rent  landlord  is  not  entitled  to  be  paid  his 
ground-rent  out  of  goods  on  the  premises  sold  by  the  sheriff  on  execution  against 
the  owner  of  the  ground  in  possession. 

PATTISON  and  others  against  Macgregor.  This  was  a  rule  to 
show  cause  why  the  plaintiffs,  seven  in  number,  should  not  take 
out  of  this  court  the  sum  of  $222,  balance  of  proceeds  of  a  sale  of 
the  defendant's  goods  under  their  writs. 

On  the  20th  December  1844,  seven  writs  of  fieri  facias  were 
delivered  by  the  plaintiffs  to  the  sheriff,  who  levied  on  the  defend- 
ant's goods  and  chattels.  On  the  16th  January  1845,  the  sheriff 
sold  the  goods  for  between  2000  and  $3000.  At  the  time  of  the 
levies,  the  goods  and  chattels  were  in  and  upon  certain  houses 
and  lands,  owned  in  fee  simple  by  the  defendant,  under  and  subject 
to  two  ground-rents,  one  of  $185  per  annum,  payable  to  Joseph 
Johnson  and  his  heirs,  and  the  other  of  $259  a  year,  payable  to 
David  S.  Brown  and  heirs.  Both  the  deeds  were  in  the  ordinary 
form  of  ground-rent  deeds,  and  the  rents  were  payable  half-yearly 
on  the  1st  days  of  July  and  January,  with  the  usual  clauses  of 
distress  and  re-entry. 

The  ground  landlords  claimed  the  sum  in  controversy,  $222,  for 
the  half-year's  rents  falling  due  on  the  1st  January  1845.  The 
plaintiffs  denied  their  claim  for  arrears  of  ground-rent,  and  took 
the  above  rule. 

/.  A.  Phillips,  for  the  execution  creditors,  referring  to  the  83d 
section  of  the  revised  law  of  1836  relating  to  executions,  the  Act 

*  We  are  indebted  to  J.  A.  Phillips,  Esq.,  for  the  report  of  this  case,  which  was 
argued  at  March  Term  1845. 


December  1844.        OF  PENNSYLVANIA.  181 

[Pattison  v.  M'Gregor.] 

of  21st  March  1772,  and  the  Statute  of  8  Anne,  ch.  14,  contended 
that  the  "  landlord"  referred  to  in  these  laws  meant  the  ordinary 
landlord  who  owned  the  fee  simple,  and  did  not  include  the  ground 
landlord  ;  that  at  common  law  on  a  judicial  sale  the  landlord  lost 
his  rent,  and  that  it  required  these  statutes  to  save  his  right,  and 
they  were  expressly  and  in  terms  confined  to  leases  or  demises, 
and  excluded  grants  in  fee  with  reservation  of  ground-rent. 

G.  M.  Wharton  and  Randall,  for  the  ground  landlords,  admitted 
that  the  point  now  in  issue  had  never  been  decided,  but  referred 
to  the  case  of  Franciscus  v.  Reigart,  (4  Watts  98),  to  show  that 
this  court  had  decided  that  the  Act  of  1772  did  apply  to  ground- 
rents  and  ground-rent  landlords.  Reference  was  also  made  to  a 
number  of  other  cases,  American  and  English,  to  show  that  no 
distinction  had  been  made  between  the  ground-rent  landlord  and 
the  ordinary  landlord,  as  to  their  remedies  for  the  recovery  of 
arrears  of  rent. 

PER  CURIAM. 

Rule  absolute  and  fund  awarded  to  plaintiffs. 


IX.  — Q 
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Darlington  against  Speakman.* 

It  is  not  regular  to  issue  an  execution  on  a  judgment  after  the  death  of  the 
plaintiff,  in  the  name  of  his  executor,  without  previously  suggesting  the  death  of 
the  plaintiff,  and  substituting  the  executor  upon  the  record.  Where  it  was  done, 
however,  and  the  money  levied,  this  court,  on  writ  of  error,  remitted  the  record, 
with  direction  to  suggest  the  death  and  substitute  the  name  of  the  executor  upon 
the  record  nunc  pro  tune. 

ERROR  to  the  Common  Pleas  of  Delaware  county. 

On  the  12th  July  1842,  judgment  was  entered  in  the  Common 
Pleas  of  Delaware  county  in  favour  of  William  Speakman,  Sen., 
against  William  Speakman,  Jun.,  on  a  bond  and  warrant  of  attor- 
ney given  by  the  latter  to  the  former  for  a  debt  of  $3000.  After 
the  death  of  William  Speakman,  Sen.,  to  wit,  on  the  2d  June 
1843,  an  execution  was  issued  on  said  judgment  in  the  name  of 
the  executors  of  William  Speakman,  Sen.,  upon  the  following 
praecipe,  filed  in  the  prothonotary's  office:  — 

"  Clement  Darlington  and  Azariah  TSee  judgment  entered  in 

Thomas,  executors   of   William       favour  of  William  Speak- 

Speakman,  Sen.,  deceased,  <    man,  Sen.,  July  12, 1842. 

v.  Issue  fieri  facias.     Debt 

William  Speakman,  Jun.  (_  $3000,  &c." 

Under  this  execution  the  personal  property  of  the  defendant 
was  levied  on  and  sold,  and  the  money  paid  over  to  the  plaintiffs. 
On  the  12th  of  September  1843,  upon  application  of  the  defend- 
ant, the  court  granted  a  rule  to  show  cause  why  the  execution 
should  not  be  set  aside,  on  the  ground  that  there  was  no  sugges- 
tion of  the  death  of  William  Speakman,  Sen.,  and  substitution  of 
his  executors  upon  the  record,  prior  to  issuing  the  execution.  On 
the  27th  of  February  1844,  the  Court  of  Common  Pleas  made  the 
rule  absolute,  and  set  aside  the  execution.  The  plaintiffs  took  a 
writ  of  error. 

W.  Darlington,  for  the  plaintiffs  in  error,  argued  that  the  prse- 
cipe  for  the  execution  was  a  substantial  suggestion  of  death  and 
substitution  of  the  executors,  and  was  sufficient  to  connect  the 
execution  with  the  judgment. 

E.  Darlington  and  Perkins,  contra. 

This  Court  ordered  the  record  to  be  remitted  to  the  Court  of 
Common  Pleas  of  Delaware  county,  with  directions  to  permit  the 

*  The  reporters  are  indebted  to  William  Darlington,  Esq.,  for  the  report  of 
this  case. 
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plaintiffs  to  suggest  the  death  of  William  Speakman,  Sen.,  and 
substitute  the  names  of  Clement  Darlington  and  Azariah  Thomas, 
his  executors,  as  parties  to  the  judgment,  nunc  pro  tune;  and  to 
reinstate  the  execution. 


Witman  against  Walker. 

Under  the  Act  of  16th  June  1836,  relating  to  the  lien  of  mechanics,  &c.,  the 
time  at  which  the  work  was  done,  or  the  materials  were  furnished,  must  be  stated 
in  the  claim  or  bill  appended  to  it ;  otherwise  the  claim  is  defective. 

A  contractor  who  furnishes  the  whole  or  part  of  the  work  and  materials  at  a 
certain  price  is  not  entitled  to  a  lien  against  the  building. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 

This  was  a  scire  facias  upon  the  following  claim,  filed  the  16th 
September  1840:  — 

In  the  District  Court  for  the  city  and  county  of  Philadelphia 
and  state  of  Pennsylvania.  Thomas  Walker,  stone-cutter,  of  said 
city,  files  his  claim,  a  lien  for  $808.80,  against  all  that  certain 
three-story  brick  building,  piazza  and  back  buildings,  together 
with  the  lot  of  ground  on  which  the  same  is  erected,  and  belong- 
ing or  said  to  belong  to  George  Witman,  brickmaker,  situated, 
&c.,  (particularly  describing  its  locality) ;  it  being  for  work  and 
labour  done,  and  materials  furnished  and  bestowed  in  the  erection 
and  construction  of  said  building  by  the  said  Thomas,  employed 
in  the  erection  and  construction  and  furnishing  materials  for  said 
building,  within  six  months  last  past ;  a  bill,  or  more  particular 
statement  whereof,  is  hereunto  annexed. 

Philadelphia,  April  1st,  1840. 
Mr  George  Witman, 

To  Thomas  Walker, 

For  marble-work  outside,  water  table,  Ashler  step, 

door  front,  and  other  work  as  per  agreement,          $519.00 

2  parlor  mantels,  at  $75  each,       -  -         -       150.00 

1  do.        do.       at  -  -  50.00 

2  do.         do.       at  $35  each,       -        ...         70.00 
2  fire-boards,  at  $9.90  each,  -  19.80 

$808.80 

I  do  therefore  require  the  prothonotary  of  said  court  to  file  this 
claim,  my  lien  against  the  said  premises,  according  to  the  Act  of 
Assembly  in  such  cases  made  and  provided. 

THOMAS  WALKER. 
Philadelphia,  September  IQth,  1840. 
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The  plaintiff  proved  that  he  did  all  the  marble-work  in  front  of 
the  building,  except  the  frontispiece,  and  furnished  mantelpieces 
and  marble  fire-boards,  in  the  spring  of  1840. 

The  defendant  gave  in  evidence  a  contract  dated  6th  April 
1839,  between  Witman  and  Walker,  by  which  Walker  agreed  to 
execute  the  marble-work  for  the  house  in  question  and  one  adjoin- 
ing it  by  a  certain  day,  and  Witman  agreed  to  pay  him  a  fixed 
sum,  by  different  payments,  at  specified  periods  in  the  progress 
of  the  work. 

It  was  not  denied  that  the  work  was  done ;  nor  was  the  price 
of  the  work  and  the  materials  furnished  disputed.  A  number  of 
questions  were  made  in  the  court  below,  and  noticed  in  their 
charge,  but  which  are  immaterial  to  the  grounds  of  the  decision 
of  this  court. 

The  court  below  charged  inter  alia  as  follows :  — 

The  defendant  relies  upon  different  grounds.  He  says,  in  the 
first  place,  that  the  claim  was  not  filed  according  to  law,  and 
therefore  no  lien  now  exists.  The  law,  it  is  said,  requires  that 
the  claim  should  set  forth  the  time  when  the  materials  were  fur- 
nished or  the  work  was  done.  Upon  the  face  of  the  claim  there 
is  a  day  given  to  the  time  of  furnishing  the  materials  and  work, 
viz:  1st  April  1840.  This  claim  must  be  understood  as  setting 
forth  the  1st  April  1840,  as  the  time  at  which  the  work  and  ma- 
terials were  furnished.  And  in  that  view  the  claim  is  sufficient 
in  point  of  form. 

But  it  is  said  that  the  evidence  shows  that  the  work  was  not 
furnished  on  the  day  of  this  date,  and  therefore  the  lien  is  invalid. 
This  raises  a  question  whether  the  plaintiff*  was  bound  to  state 
the  time  truly,  and  prove  it  as  he  states  it.  There  may  be  some 
difficulty  on  this  point.  It  has  not  been  decided,  so  far  as  I  know, 
or  even  raised.  It  seems  to  me  (and  you  will  take  what  I  now 
say  as  law)  that  it  is  sufficient  if  the  plaintiff  has  proved  the  work 
as  done,  and  the  materials  as  furnished,  within  a  reasonable  pe- 
riod before  or  after  that  date.  This  raises  a  question  of  fact  for 
you  to  decide.  You  will  say,  therefore,  from  the  evidence,  whe- 
ther this  work  and  materials  was  done  on  or  about  that  day ;  that 
is,  within  a  reasonable  time,  to  be  judged  of  by  the  nature  and 
customary  mode  of  doing  such  work. 

But  it  is  further  objected,  that  the  plaintiff,  in  this  case,  was 
the  contractor  by  a  written,  special  contract,  and  therefore  he 
must  look  to  his  contract  merely  for  compensation,  and  not  to  the 
building.  The  law,  it  is  said,  means  to  give  a  lien  only  to  the 
other  persons  who  furnish  work  and  materials  for  the  building 
under  the  contractor,  and  who  act  under  his  superintendence. 

In  this  case  Walker  was  not  the  contractor  for  the  whole  build- 
ing. He  contracted  for  the  frontispieces,  steps,  &c.,  the  marble- 
work  only,  and  this  raises  a  different  question.  It  seems  to  me 
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that  if  a  person  makes  a  special  contract  to  do  a  particular  part 
of  the  material,  and  he  does  the  work  and  furnishes  the  materials, 
he  has  a  lien  by  the  Act  of  Assembly,  and  may  file  his  claim. 
For  example,  a  man  who  contracts  to  furnish  all  the  bricks  from 
his  yard,  or  all  the  ironmongery,  and  does  so ;  or  to  furnish  the 
frontispieces,  steps  and  marble-work,  as  in  this  case,  if  he  fur- 
nishes it  under  the  contract,  he  has  a  lien.  The  point  of  the  de- 
cision relied  on  in  support  of  this  ground  of  defence  is,  that  when 
one  person  contracts  for  the  building,  but  does  not  actually  sup- 
ply the  materials  or  perform  the  work,  but  merely  orders  them, 
the  persons  entitled  to  the  lien  under  the  law  are  the  persons  who 
actually  find  the  materials  and  work,  not  the  contractor  who  or- 
ders them  on  the  credit  of  the  building. 

The  court,  in  Hoatz  \.  Patterson,  (5  Watts  $•  Serg.  538),  do  not 
deny  that  when  there  is  a  special  contract,  a  person  who  actually 
furnishes  (in  pursuance  of  the  contract)  the  materials  or  finds  the 
labour  may  have  a  lien  notwithstanding.  But  only  that  when 
one  man  as  contractor  orders  materials  from  other  persons,  or  em- 
ploys other  persons  to  do  the  work,  then  the  latter  have  the  right 
of  lien,  and  not  the  contractors.  And  that  as  it  would  be  unjust 
to  allow  both  to  have  liens  for  the  same  thing,  the  contractor  shall 
look  to  his  contract,  while  they  who  furnish  the  materials  and 
labour  may  look  to  the  building.  The  question  of  fact,  therefore, 
which  arises  in  this  point  is,  whether  the  plaintiff  did,  in  point  of 
fact,  furnish  the  work  and  materials  which  he  agreed  to  furnish 
by  the  contract  in  evidence. 

The  defendant  excepted  to  the  charge,  and  assigned  the  follow- 
ing among  other  errors :  — 

The  court  erred  in  charging  the  jury,  1st.  That  the  designation 
of  time  in  the  claim  filed  was  sufficient,  and  that  the  doing  of  the 
work  on  or  about  the  day  specified  in  the  claim  would  entitle 
plaintiff  to  recover. 

2d.  That  although  the  evidence  proved  the  time  in  the  lien  was 
untruly  stated,  nevertheless  the  lien  was  sufficient  under  the  Act 
of  Assembly. 

3d.  That  the  statement  of  the  amount,  kinds  and  nature  of  the 
work  done  and  materials  furnished  was  sufficiently  set  out  in  this 
lien  filed. 

Guillou  and  Dunlap,  for  the  plaintiff  in  error,  referred  to  Hoatz 
•  v.  Patterson,  (5  Watts  4*  Serg.  537) ;  Rehrer  v.  Zeigler,  (3  Ib.  258) ; 
Lehman  v.  Thomas,  (5  Ib.  262). 

St.  G.  T.  Campbell,  contra,  cited  Ewing  v.  Barras,  (4  Watts 
4*  Serg.  467;  Kinsley  v.  Buchanan,  (5  Watts  118) ;  Hinchman  v. 
Lybrand,  (14  Serg.  £  Rawle  32) ;  Barker  v.  Conrad,  (12  Ib.  301). 

VOL.  IX.  —  24  Q  * 
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The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  Act  of  16th  June  1836,  section  12,  prescribes 
three  requisites  which  a  claim  filed  under  it  must  have  in  order  to 
create  a  lien  on  the  building.  The  second  of  these  is  "  the  amount 
or  sum  claimed  to  be  due  and  the  nature  or  kind  of  the  work  done 
or  the  kind  and  amount  of  materials  furnished  and  the  time  when 
the  materials  were  furnished  or  the  work  was  done,  as  the  case 
may  be."  All  of  these  are  or  ought  to  be  within  the  peculiar 
knowledge  of  the  claimant  from  his  books  or  otherwise,  and  must 
be  furnished  by  him  when  filing  his  claim.  When  dispute  arises, 
they  are  essential  to  the  owner  of  the  building,  the  purchaser  and 
lien  creditor,  to  enable  them  to  trace  out  the  truth  of  the  claim 
and  guard  against  error  or  imposition.  The  right  to  obtain  a  lien 
is  given  by  the  Act  of  Assembly  to  all  debts  contracted  for  work 
done  or  materials  furnished  for  or  about  the  erection  or  construc- 
tion of  the  building,  and  that  whether  the  materials  are  actually 
used  in  it  or  not.  Where,  as  is  often  the  case,  a  contractor  carries 
on  several  dispersed  buildings,  and  work  is  done  and  materials 
furnished  for  them  by  the  same  mechanic  or  material-man,  the 
enumeration  in  the  claim  of  these  items  furnishes  the  best  means 
of  ascertaining  how  far  the  particular  building  in  question  is 
liable.  In  relation  to  the  third  class  of  requisites,  the  locality  of 
the  building,  there  is  some  latitude  given ;  the  Act  allows  "  the 
size  and  number  of  the  stories  or  such  other  matters  of  description 
as  shall  be  sufficient  to  identify  it,"  and  this  was  the  ground  of 
the  decision  in  Ewing  v.  Barras,  (4  Watts  fy  Serg.  467).  But  no 
such  latitude  is  permitted  in  the  first  and  second  classes.  The 
items  are  positively  required;  and  this  imperative  requisition  of 
the  law  we  are  not  at  liberty  to  dispense  with  or  impair  by  a 
strained  construction.  The  claim  filed  in  the  present  case  is  in 
this  respect  defective.  There  is  no  time  stated  in  the  claim  or  bill 
appended  to  it,  at  which  the  work  was  done  or  materials  furnish- 
ed, as  the  Act  of  Assembly  requires.  The  date  of  the  1st  April 
1840  is  obviously  the  date  of  the  bill  and  nothing  else ;  the  claim 
does  not  purport  to  state  that  as  the  time  when  the  work  was 
done  or  materials  furnished,  and  a  forced  interpretation  of  this 
kind  to  sustain  a  claim  would  establish  a  precedent  that  would 
defeat  the  object  which  the  Legislature  had  in  view  in  requiring 
the  time  to  be  stated.  As  a  general  rule,  the  requisites  to  consti- 
tute a  record  lien  must  be  substantially  complied  with,  especially 
where,  as  here,  a  purchaser  is  to  be  affected  who  paid  the  full 
consideration  money  for  the  house  on  receiving  his  deed,  without 
notice.  In  Rehrer  v.  Zeigler,  (3  Watts  6f  Serg  258),  the  claim 
stated  the  month  and  day  of  the  month  when  the  materials  were 
delivered,  but  omitted  the  year,  and  it  was  held  defective.  In 
Lehman  v.  Thomas,  (5  Watts  <£•  Serg.  262),  an  allegation  that  the 
work  was  done  within  six  months  past  was  held  not  to  be  a  com- 
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pliance  with  the  Act.   These  cases  rule  the  present  point,  and  we 
think  the  claim  is  for  these  reasons  defective. 

Another  question  is,  whether  the  plaintiff  is  such  a  person  as  is 
authorized  to  acquire  a  lien  on  the  building  by  filing  a  claim.  In 
the  cases  of  Jones  v.  Shawhan,  (4  Watts  4*  Serg.  417),  and  Hoatz 
v.  Patterson,  (5  Ibid.  537),  it  was  decided  that  a  contractor  who 
agrees  with  the  owner  to  furnish  all  the  materials  and  erect  the 
building  for  a  fixed  price,  is  not  such  a  mechanic  or  material-man 
as  is  entitled  to  acquire  a  lien  by  filing  a  claim  against  the  build- 
ing. He  cannot  stand  in  the  double  character  of  contractor  and 
mechanic  or  material-man.  The  former  deals  directly  with  the 
owner  and  trusts  his  personal  responsibility  or  may  require  secu- 
rity; the  latter  need  know  nothing  of  the  owner,  but  trusts  1o  the 
security  of  the  building  in  default  of  payment.  It  is  said  in  the 
latter  case,  it  makes  no  difference  that  the  contractor  furnished 
the  materials  in  whole  or  'in  part  from  his  own  stores.  It  is  not 
easy  to  perceive  any  difference  in  principle  in  the  circumstance 
that  the  contract  is  not  for  the  whole  building,  but  for  a  particu- 
lar job  or  piece  of  work,  as  here,  to  put  up  the  marble  work  of 
two  houses,  and  furnish  marble  mantels.  The  relation  of  the  par- 
ties is  the  same,  and  similar  inconveniences  and  incongruities 
would  ensue  to  those  pointed  out  in  the  opinion  delivered  by  Mr 
Justice  ROGERS  in  Jones  v.  Shawhan,  if  the  same  individual  might 
stand  in  the  double  capacity  of  contractor  and  material-man. 

Judgment  reversed. 


Bevan  against  The  Insurance  Company. 

Under  the  Nisi  Prius  Act  of  the  26th  July  1842,  where  the  judge  directs  a 
nonsuit  on  the  trial  of  a  cause,  it  comes  up  to  the  Supreme  Court  by  certificate  in 
the  same  manner  as  it  does  by  writ  of  error  from  the  District  Court  under  the  7th 
section  of  the  Act  of  llth  March  1836  ;  and  therefore  it  is  to  be  considered  as  if 
it  were  a  demurrer  to  evidence,  except  that  the  judge  is  not  at  liberty  to  give 
judgment  for  the  plaintiff  should  he  think  the  case  made  out,  but  should  refuse 
the  nonsuit. 

If,  therefore,  there  be  some  evidence,  though  slight,  from  which  a  jury  might 
draw  an  inference  favourable  to  the  plaintiff,  the  case  should  be  left  to  the  jury. 

THIS  was  an  action  of  debt  brought  by  Matthew  L.  Bevan  and 
others,  trading  under  the  firm  of  Bevan  and  Humphreys,  against 
The  Insurance  Company  of  the  State  of  Pennsylvania  on  a  policy 
of  insurance  on  freight  per  ship  Liberty,  tried  before  Judge  SER- 
GEANT at  Nisi  Prius  in  November  1842,  in  which  on  motion  of 
the  defendants,  after  a  large  mass  of  evidence  had  been  gone 
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through  on  the  part  of  the  plaintiffs,  the  court  granted  a  nonsuit, 
and  now  the  case  came  up  by  writ  of  error,  and  was  argued  by 

Dunlap  and  Meredith,  for  plaintiffs  in  error. 
F.  W.  Hubbell  and  /.  M.  Scott,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — By  the  7th  section  of  the  Act  of  26th  July  1842, 
establishing  the  Nisi  Prius  Court,  the  provisions  of  the  7th  section 
(among  others)  of  the  Act  of  llth  March  1836  are  extended  to 
original  actions  brought  in  the  Supreme  Court  in  the  city  and 
county  of  Philadelphia.  The  7th  section  of  the  Act  of  llth  March 
1836  enacts  that  whenever  the  defendant  upon  the  trial  of  a  cause 
in  the  District  Court  shall  offer  no  evidence,  it  shall  be  lawful  for 
the  judge  presiding  at  the  trial  to  order  a  judgment  of  nonsuit  to 
be  entered,  if  in  his  opinion  the  plaintiff  shall  have  given  no  such 
evidence  as  is  in  law  sufficient  to  maintain  the  action ;  with  leave, 
nevertheless,  to  move  the  court  in  bane  to  set  aside  such  judgment 
of  nonsuit.  And  in  case  the  said  court  in  bane  shall  refuse  to  set 
aside  the  nonsuit,  the  plaintiff  may  remove  the  record  by  a  writ 
of  error  into  the  Supreme  Court  for  revision  and  revisal,  in  like 
manner  and  with  like  effect  as  he  might  remove  a  judgment  ren- 
dered against  him  upon  a  demurrer  to  evidence. 

The  case,  therefore,  seems  to  come  up  to  this  court  by  certificate 
from  the  Nisi  Prius  judge  in  the  same  manner  as  it  does  by  writ 
of  error  from  the  District  Court ;  and  there,  although  the  first  part 
of  the  clause  requires  the  judge  on  motion  for  nonsuit  to  grant  it 
if  the  plaintiff  has  given  insufficient  evidence,  yet  by  the  latter 
which  controls  it,  the  motion  for  nonsuit  is  in  effect  a  demurrer  to 
evidence,  with  the  exception  noticed  in  Smyth  v.  Craig,  (3  Watts 
4*  Serg.  18),  that  the  judge  is  not  at  liberty  to  give  judgment  for 
the  plaintiff,  should  he  think  the  case  made  out,  but  should  refuse 
the  nonsuit  and  put  the  case  to  the  jury.  Considered,  therefore, 
as  a  demurrer  to  evidence,  the  rule  is  that  the  plaintiff  is  entitled 
to  the  benefit  of  every  inference  of  fact  which  the  jury  might  draw 
from  the  evidence,  the  defendant  being  considered  as  admitting 
every  fact  which  the  evidence  tends  to  prove.  The  law  arises  on 
the  facts,  not  on  the  evidence.  In  the  present  case  there  was 
some  evidence,  though  slight,  on  the  part  of  the  plaintiff,  on  which 
he  had  a  right  to  an  inference  by  the  jury,  if  they  chose  to  make 
it,  and  therefore  the  case  ought,  we  think,  to  have  gone  to  the 
jury.  It  is  proper  to  say  that  this  point  was  not  made  in  the 
court  below,  on  the  motion  for  a  nonsuit. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 
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An  amount  of  ground-rent,  the  arrears  of  several  years,  is  payable  out  of  the 
proceeds  of  a  sale  by  the  sheriff  of  the  premises  out  of  which  the  rent  is  payable, 
although  during  all  the  time  the  rent  was  accruing  there  was  property  on  the  pre- 
mises which  might  have  been  distrained ;  but  it  does  not  follow  that  interest  will 
be  allowed  upon  such  arrearages. 

A  scire  facias  will  lie  in  the  Common  Pleas  of  Alleghany  county,  and  may  be 
there  prosecuted  to  judgment,  after  the  original  jurisdiction  of  that  court  was 
transferred  to  the  District  Court. 

A  substantial  variance  between  the  recital  in  a  writ  of  scire  facias  and  the  judg- 
ment to  be  revived,  would  break  the  continuity  of  the  lien ;  but  if  the  objection 
be  formal  and  technical  only,  it  will  not  affect  the  lien  of  the  original. 

A  judgment  upon  a  writ  of  scire  facias  quare  executio  non  has  the  effect  of  a 
judgment  to  continue  the  lien. 

Informalities  in  a  writ  of  scire  facias  to  revive  a  judgment  cannot  be  taken  ad- 
vantage of  by  a  stranger  to  the  judgment. 

On  an  appropriation  of  the  proceeds  of  a  sale  of  real  estate  by  the  sheriff,  judg- 
ment creditors  may  avail  themselves  of  a  right  to  set  aside  a  judgment  given  and 
obtained  by  collusion  for  the  purpose  of  defrauding  them ;  but  they  cannot  thus 
attack  a  judgment  on  the  ground  that  the  defendant  in  it  was  overreached  or  taken 
advantage  of  by  the  plaintiff  with  regard  to  its  consideration. 

THIS  case  came  up  on  an  appeal  by  Tiernan,  Campbell  &  Co. 
from  the  decree  of  the  District  Court  of  Alleghany  county,  appro- 
priating the  proceeds  of  the  sale  of  the  real  estate  of  John  Dough- 
erty, deceased. 

The  report  of  the  auditor  to  Vhom  the  case  was  referred,  pre- 
sents clearly  the  facts  and  questions  of  law  which  arose. 

The  real  estate  of  John  Dougherty,  situate  in  the  city  of  Pitts- 
burgh, on  the  corner  of  Wood  street  and  Virgin  alley,  was  levied 
on  at  the  suit  of  Tiernan,  Campbell  &  Co.  against  the  administra- 
trix of  said  Dougherty,  and  sold  to  George  Bailly  on  the  16th 
October  1843,  by  sheriff  Weaver,  for  the  sum  of  $4000.  The  costs 
of  said  sale  amounted  to  $47.25.  John  Dougherty  died  the  21st 
January  1841,  in  the  actual  possession  of  the  said  real  estate, 
leaving  a  widow  and  five  children  in  their  minority.  In  1834  he 
purchased  the  said  real  estate  from  William  Leekey,  who  had 
purchased  the  same  from  William  Porter,  as  appears  by  the  fol- 
lowing deed  dated  23d  September  1806,  and  recorded :  —  "  The 
said  William  Porter,  for  the  consideration  therein  mentioned, 
grants  unto  the  said  William  Leekey,  his  heirs  and  assigns,  the 
before  described  lot  of  ground,  and  reserving  nevertheless  unto 
him  the  said  William  Porter,  his  heirs  and  assigns,  the  sum  of  $50 

*  This  case  was  argued  at  September  Term  1844. 
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annually,  with  the  usual  clause  of  distress,  &c. ;  and  that  if  goods 
and  chattels  cannot  be  found  on  the  described  premises  sufficient 
to  pay  the  arrearages  of  rent,  to  enter  into  all  the  houses,  build- 
ings and  enclosures  on  the  premises,  or  any  part  thereof,  and  to 
rent  to  any  person  or  persons  for  such  length  of  time  as  may  be 
sufficient  to  discharge  the  said  rents ;  but  in  case  of  neither  goods 
and  chattels  nor  buildings  being  found  on  the  said  premises  for 
the  purposes  aforesaid,  and  the  said  rent  happens  to  be  in  arrears 
to  the  amount  of  $100,  then  and  in  that  case  it  shall  and  may  be 
lawful  to  and  for  the  said  William  Porter,  his  heirs  and  assigns, 
to  take  possession  of  said  premises,  and  to  hold,  occupy,  possess 
and  enjoy  the  same,  or  dispose  thereof  at  pleasure,  without  the 
let,  hindrance  or  molestation  of  the  said  William  Leekey,  his  heirs 
or  assigns,  as  though  this  indenture  had  never  been  made." 

Dougherty  had  full  notice  of  this  reservation,  and  bought  subject 
to  it.  From  and  after  the  purchase  by  Dougherty  until  the  time 
of  sale  (16th  October  1843)  by  the  sheriff,  and  until  the  present 
time,  houses  and  buildings  were  erected  on  the  before  described 
premises;  and  the  witnesses  produced  before  the  auditor  also 
proved  "  that  from  the  time  Dougherty  purchased  until  his  death 
in  January  1841,  there  were  at  all  times  sufficient  goods  and 
chattels  on  the  premises  to  pay  the  annual  rent."  After  the  death 
of  Dougherty,  the  widow  and  heirs  continued  to  occupy  the  same 
premises  until  the  sale  to  George  Bailly.  A  warrant  of  distress 
was  issued  by  the  heirs  of  William  Porter  on  the  2d  October  1843, 
to  collect  the  arrears  of  rent  owing  on  said  deed,  and  goods  and 
chattels  to  the  amount  of  $25.86,  after  deducting  costs  of  sale, 
could  only  be  found  on  the  premises. 

The  heirs  of  the  said  William  Porter,  by  A.  Brackenridge,  Esq., 
now  claim  out  of  the  proceeds  of  the  sheriff's  sale  to  Bailly,  and 
in  pursuance  of  the  reservation  as  aforesaid,  the  following  amount, 
to  wit : 

From  1st  January  1834,  to  1st  October  1843,  the  annual 

rent  of  $50  per  annum,  amounting  to     -  $487.50 

And  give  credit  for  (as  paid  by  Dougherty)    -     $163.00 
Raised  on  aforesaid  distress,   '  25.86     188.86 

Balance  of  rent  due, $298.64 

Interest  on  $187.00  from  1st  January  1841, 

to  16th  October  1843,  time  of  sale,     -        -      $31.31 
Interest  on  half  yearly  payment  since,  12.60       43.91 

Total  amount  of  claim,     -  ...        $342.55 

The  creditors  object  to  the  payment  and  allowance  of  said 
claim : 

1.  That  no  part  of  the  said  claim  ought  to  be  allowed  out  of  the 
proceeds  of  sale;  that  resort  ought  to  have  been  had  to  the  pre- 
mises. 
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2.  That  (if  any)  not  more  than  one  year's  rent  should  be  al- 
lowed. 

3.  That  interest  ought  not  to  be  allowed. 

After  hearing  the  creditors  and  claimant  by  their  counsel,  the 
auditor  allows  the  amount  of  rent  claimed,  being  $298.64,  and 
rejects  the  claim  for  interest. 

No.  2.  That  the  judgment  entered  No.  192  of  December  Term 
1833  in  the  Common  Pleas,  in  favour  of  William  Leekey  and  Ro- 
bert Davis  against  John  Dougherty,  on  the  4th  February  1834,  is 
the  first  lien,  and  is  a  conditional  judgment  to  secure  the  payment 
of  two  notes  and  interest,  as  appears  by  the  bond  upon  which  the 
said  judgment  was  entered;  that  the  judgment  was  revived  and 
lien  continued  until  the  time  of  sale  aforesaid ;  that  plaintiff  assign- 
ed one  of  the  notes  to  Alexander  Brackenridge,  Esq.,  and  a  part 
of  the  other  to  James  S.  Craft,  Esq. ;  that  there  is  now  due  and 
owing  on  the  said  judgment  to  the  assignees  the  sum  of  $954.58, 
and  costs  $17.17.  There  being  no  objection  made,  this  amount  is 
allowed,  and  the  respective  amounts  due  claimants  appears  in 
annexed  statement. 

No.  3.  That  the  judgment  No.  193,  December  Term  1833,  of 
Common  Pleas  in  favour  of  William  Leekey  for  use  of  James  S. 
Craft  against  John  Dougherty,  was  entered  on  the  4th  February 
1834,  and  regularly  revived  and  lien  continued  until  time  of  sale 
aforesaid,  if  the  return  of  sheriff  is  not  satisfaction ;  that  on  the 
4th  November  1841,  the  same  was  liquidated,  and  after  deducting 
credits,  judgment  was  entered  for  $54  and  costs;  that  the  costs 
then  and  since  accrued  amount  to  $25.79,  and  that  a  fieri  facias 
issued  to  December  Term  1841,  and  a  levy  made  on  the  before 
described  premises,  and  inquisition  held  and  extended,  and  rent 
assessed  at  $400  per  annum ;  and  to  March  Term  1842,  No.  490, 
Lev.  Fas.  issued,  and  sheriff  Weaver  returns  on  the  writ  endorsed 
— "  Property  delivered  to  plaintiff,  and  prothonotary's  and  sheriff's 
costs  paid  by  plaintiff,  8th  March  1842." 

James  S.  Craft,  Esq.  claims  to  be  allowed  the  amount  of  this 
judgment,  (being  $62.48,  debt,  interest  and  costs),  alleging  that 
he  has  not  received  the  same  or  any  part  of  the  above  amount  ; 
that  he  did  not  receive  the  actual  possession  of  the  premises  from 
the  sheriff;  that  the  widow  and  heirs  of  John  Dougherty  were 
then  in  possession  as  heirs;  the  deputy  sheriff  being  called  on 
corroborates  the  statement  of  Mr  Craft  that  he  did  not  deliver  the 
actual  possession,  as  Mrs  Dougherty  and  her  children  (heirs  afore- 
said) were  then  in  possession. 

Having  heard  the  party,  &c.,  the  claim  of  Mr  Craft  for  amount 
of  this  judgment  is  rejected ;  the  return  of  the  sheriff  is  con- 
clusive evidence  upon  the  auditor. 

No.  4.  The  next  judgment  in  its  order  is  in  favour  of  George 
Bailly  against  John  Dougherty,  No.  249,  of  October  Term  1838, 
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and  revived  and  lien  continued  until  sale  aforesaid.  On  4th  No- 
vember 1839,  the  said  judgment  was  liquidated  at  $2746.86,  and 
the  costs  $18.50. 

Tiernan,  Campbell  &  Co.  appear  by  their  counsel,  and  object 
to  the  above  judgment  of  George  Bailly  being  allowed,  &c. ;  that 
it  is  not  valid ;  that  it  is  fraudulent,  &c.,  and  given  without  con- 
sideration, and  ask  that  it  be  rejected,  and  that  the  proceeds  be 
applied  to  the  judgment  of  Tiernan,  Campbell  &  Co.  against  John 
Dougherty,  No.  474,  July  Term  1839,  and  entered  on  the  21st 
August  1839,  in  the  District  Court,  the  debt  and  interest  being 
at  the  time  of  the  sale  (16th  October  1843)  $2595.15,  and  being 
the  next  lien  to  that  of  Bailly ;  and  that  if  there  be  any  surplus, 
it  be  applied  to  the  subsequent  judgment  in  their  proper  order, 
&c. 

After  hearing  the  claim  of  Tiernan,  Campbell  &  Co.,  it  is  re- 
jected, the  auditor  not  having  authority  to  try  the  matters  alleged 
by  claimants ;  and  allows  the  judgment  of  Bailly  so  far  as  there 
are  assets  to  pay  the  same,  to  wit :  the  sum  of  $2653.86,  and  re- 
maining unpaid  $762.60,  and  interest  from  16th  October  1843. 

Tiernan,  Campbell  &  Co.  filed  exceptions  to  the  report : 

1.  That  the  auditor  erred  in  applying  the  proceeds  of  the  sale 
to  the  payment  of  the  ground-rent. 

2.  In  allowing  the  judgment  of  Bailly  to  be  paid. 

3.  In  refusing  to  apply  the  proceeds  to  the  payment  of  the  judg- 
ment of  Tiernan,  Campbell  &  Co. 

On  the  hearing  of  these  exceptions  the  following  proceedings 
were  had : 

In  the  matter  of  the  distribution  of  the  proceeds  of  the  sheriff's 
sale  of  the  real  estate  of  John  Dougherty,  deceased : 

And  now,  viz  :  January  27th,  1844,  upon  motion  of  James  Dun- 
lop  for  Tiernan,  Campbell  &  Co.  and  Paul  Morrow,  and  on  the 
annexed  affidavit  of  Margaret  Dougherty,  the  administratrix  of 
said  John  Dougherty,  the  said  Tiernan,  Campbell  &  Co.  and  Paul 
Morrow,  being  judgment  creditors  of  said  Dougherty,  the  court 
are  requested  to  grant  the  said  creditors  a  feigned  issue  to  ascer- 
tain if  the  said  judgment  of  George  Bailly  against  the  said  John 
Dougherty,  and  the  judgments  of  revival  thereon,  were  not  covinous 
as  regards  creditors,  and  obtained  without  consideration,  or  whe- 
ther they  or  the  judgment  of  George  Bailly  are  entitled  to  be  paid 
out  of  the  proceeds  of  the  sale  of  the  real  estate  of  the  said  John 
Dougherty,  the  said  judgment  of  George  Bailly  being  a  judgment 
of  the  Court  of  Common  Pleas. 

Court  refused  to  make  the  order  requested,  as  the  validity  of 
said  judgment  had  already  been  twice  adjudicated  and  passed 
upon  in  the  Court  of  Common  Pleas. 

Mrs  Dougherty's  Deposition. — That  the  bond  on  which  the  above 
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judgment  was  entered  was  written  by  George  Bailly  in  the  store 
of  my  husband,  John  Dougherty  the  defendant.  No  one  was  pre- 
sent when  they  were  about  doing  so  but  Bailly,  Dougherty  and 
deponent.  That  Dougherty  requested  defendant  to  withdraw, 
which  she  did,  and  afterwards  looking  through  the  glass  door 
opening  into  the  back  room,  saw  Bailly  writing  a  paper  with  a 
pen  and  another  paper  with  a  pencil.  That  Bailly  and  Dougherty 
immediately  after  went  out,  taking  the  paper  writing  with  them, 
and  leaving  the  one  written  with  pencil,  which  had  fallen  on  the 
floor,  and  which  deponent  supposes  they  forgot.  They  were  gone 
about  an  hour  and  a  half,  and  on  his  return  deponent  showed  her 
husband  the  paper  in  pencil,  which  was  an  agreement  to  pay  a 
debt  due  to  Shipton  &  Taylor,  or  some  such  firm,  by  Dougherty, 
naming  the  amount  of  the  debt  as  $900.  Dougherty  said  that  was 
the  consideration  of  the  bond,  and  that  Bailly  was  to  pay  that  and 
some  other  debt  deponent  don't  recollect.  Dougherty  often  com- 
plained to  Bailly  in  deponent's  presence  that  he  had  not  paid 
Shipton,  Taylor  &  Co.  At  one  of  their  conversations,  Bailly  de- 
nied that  Dougherty  had  such  paper  requiring  him  to  pay  such 
debt,  and  on  Dougherty's  producing  the  paper,  he  said  that's  right, 
that's  all  very  well.  This  was  after  Shipton,  Taylor  &  Co.  had 
sold  the  goods  of  Dougherty  on  an  execution. 

Deponent  carefully  kept  the  paper,  and  showed  it  to  Job  Patter- 
son the  deputy  sheriff,  when  he  made  the  levy,  and  complained  of 
Bailly  not  paying  the  debt.  Deponent  also  showed  the  paper  to 
Joseph  O'Brian.  After  Dougherty's  death,  Bailly  opened  the  se- 
cretary at  deponent's  dwelling  by  force,  and  took  away  a  bundle 
of  notes  that  Dougherty  had  paid,  and  this  paper  in  pencil  spoken 
of.  Deponent  protested  against  his  doing  so,  and  he  got  into  such 
a  passion  as  alarmed  deponent  very  much,  and  caused  her  to  desist. 
Deponent  charged  Bailly  afterwards  with  taking  away  the  papers 
before  Joseph  O'Brian  two  or  three  times.  Deponent  has  heard 
that  Bailly  paid  part  of  the  Shipton,  Taylor  &  Co.'s  debt  in  the 
life  of  Dougherty. 

Deponent  further  states  that  Dougherty  was  a  good,  easy  man, 
who  confided  entirely  in  Bailly,  who  imposed  on  him  to  a  great 
extent,  and  that  Dougherty  was  a  man  given  to  intemperance. 
The  Tuesday  before  Mr  Tiernan's  application  to  open  the  judg- 
ments of  Bailly  v.  Dougherty,  Bailly  desired  deponent  in  her  own 
house  not  to  appear  against  him,  and  not  to  say  all  deponent  could 
say  on  the  subject,  and  that  he  would  release  the  judgment  to  de- 
ponent and  her  children  if  it  do  them  any  good." 

The  following  is  a  copy  of  the  writ  of  scire  facias  which  was 
the  subject  of  objection  . 

AllegJiany  County,  ss. 

The  Commonwealth  of  Pennsylvania  to  the  Sheriff  of  Alleghany 
county,  greeting: 

VOL.  rx.  —  25  R 
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Whereas,  William  Leekey  and  Robert  Davis,  lately  in  our 
Court  of  Common  Pleas,  before,  &c.,  at,  &c.,  to  wit:  February 
4th,  1834,  by  the  judgment  of  our  said  court  recovered  against 
John  Dougherty,  $2000  of  debt  and  $10  for  their  costs,  &c. 

And  whereas,  by  the  said  William  and  Robert,  we  have  in  our 
said  court  understood,  &c.  Yet  the  execution  thereof  remains  to 
be  made,  &c. 

We  do  command  you  that  by  good  and  lawful  men  of  your 
bailiwick  you  give  notice  to  the  said  John  Dougherty  that  he  be 
and  appear  before,  &c.,  to  show  cause  why  the  said  William  and 
Robert  ought  not  to  have  their  execution  against  him  for  their  debt 
and  costs  aforesaid,  according  to  the  form  and  effect  of  the  reco- 
very aforesaid,  if  they  still  think  fit,  and  further  to  do  and  receive 
whatsoever  our  said  court  shall  then  and  there  of  and  concerning 
him  in  this  behalf  consider. 

The  court  below  (GRIER,  President)  overruled  the  exceptions, 
and  confirmed  the  report  of  the  auditor. 

Dunlop,  for  appellants. 
M'Candless,  for  appellees. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  The  arrears  of  ground-rent  due  to  the  heirs  of 
William  Porter  were  properly  allowed  to  be  taken  out  of  the  fund 
in  the  first  instance.  Bantleon  v.  Smith  has  never  been  shaken  as 
a  precedent,  but  more  than  once  affirmed.  Nor  does  a  reservation 
of  rent  in  a  conveyance  in  fee  stand  on  the  foot  of  a  reservation 
in  a  lease,  which  has  no  other  preference  than  is  given  to  it  by  the 
Act  of  1772.  That  Act  allows  the  landlord  to  come  in  for  a  year's 
rent  before  execution  creditors,  and  it  is  consequently  an  enabling 
one ;  but  it  would  be  the  reverse  were  it  applied  to  a  ground-rent 
landlord,  who  is  preferred  even  to  judgment  creditors.  A  lessor's 
preference  regards  the  proceeds  of  chattels;  a  ground-rent  land- 
lord's regards  the  proceeds  of  land;  the  one  is  limited  to  the  rent 
of  a  single  year ;  the  other  extends  to  all  the  arrears  without 
stint. 

The  exceptions  to  Leekey's  judgment  are  multifarious. 

It  is  alleged  that  no  scire  facias  to  revive  it  lay  in  the  Common 
Pleas  after  the  original  jurisdiction  of  that  court  was  transferred 
to  the  District  Court.  The  writ  was  a  scire  facias  on  the  Stat. 
West.  2;  and  as  it  was  pending  in  the  Common  Pleas  when  the 
Act  to  transfer  "  all  suits  and  causes  pending"  in  that  court  went 
into  effect,  it  is  argued  that,  being  a  pending  suit,  it  was  removed 
to  the  District  Court  in  contemplation  of  law ;  consequently  that 
the  Common  Pleas  had  no  jurisdiction  to  proceed  on  it.  If  that 
be  so,  the  original  judgment  has  lost  its  lien.  But  though  a  scire 
facias  is  said  to  be  so  far  an  action  that  the  parties  to  it  may 
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plead  to  issue,  it  is  in  truth  no  more  than  a  judicial  writ  which 
lies  only  in  the  court  where  the  record  remains.  2  Bac.  Abr.  356. 
In  Wright  v.  M'Nutt,  (1  T.  R.  389),  it  is  said  not  to  be  a  new 
suit,  but  a  continuation  of  the  old  one ;  in  Phillips  v.  Brown,  (6  T. 
R.  282),  that  it  is  a  step  towards  execution ;  and  in  Dixon  v.  Hes- 
lop,  (Ibid.  366),  that  it  is  merely  the  handmaid  of  the  original 
cause.  Where  an  execution  would  be  out  of  time,  a  scire  facias, 
being  the  precursor  of  it,  is  necessarily  in  the  same  court ;  for  it 
would  be  strange  if  the  execution  was  awarded  by  the  one  court 
and  issued  by  the  other ;  or  if  the  Court  of  Common  Pleas  was  at 
liberty  to  execute  its  own  judgments  within  the  year  and  a  day, 
but  necessitated  to  send  them  to  the  District  Court  for  execution 
at  a  later  period.  If  the  judgment  remains  in  the  Common  Pleas, 
a  step  preparatory  to  execution  of  it,  taken  in  another  court,  would 
be  an  incongruity  which  ought,  where  it  may,  to  be  avoided.  It 
is  doubtless  true  that  our  judgment  on  a  scire  facias  post  annum 
et  diem,  is  not,  as  in  England,  a  bare  award  of  execution ;  but  that 
it  is  itself  a  judgment  quod  recuperet  on  which  the  execution 
commonly  issues  as  on  an  original  one ;  still  an  accidental  differ 
ence  of  practices  ought  not  to  be  allowed  to  change  the  nature  of 
the  process.  If  the  Common  Pleas  had  power  to  execute  its  judg- 
ments in  any  case,  it  must  have  had  all  the  ancillary  powers  ne- 
cessary to  the  exercise  of  it  in  every  case ;  for  it  would  be  strange 
if  that  court  might  have  tried  an  issue  on  a  scire  facias  sued  out 
after  the  Act  which  constituted  the  District  Court  had  gone  into 
effect,  and  yet  could  not  have  tried  such  an  issue  if  the  writ  had 
been  sued  out  before  it.  The  true  interpretation  of  the  statute  is 
that  it  removed  causes  pending  on  original  process;  not  those  that 
had  been  proceeded  in  to  judgment. 

It  is  objected,  also,  that  the  scire  facias  did  not  accurately  re- 
cite the  judgment  to  be  revived ;  and  it  is  certain  that  a  substan- 
tial variance  in  that  matter  would  break  the  continuity  of  the  lien. 
The  judgment  was  for  $4000,  the  penalty  of  a  bond  with  condition 
to  secure  a  note  for  $1590,  and  another  for  $400;  and  the  award 
of  execution  was  for  $2000.  Thus  the  record  was  described  as 
what  it  actually,  though  not  technically,  was — a  judgment  for  the 
real,  not  the  nominal  debt ;  so  that  the  variance,  though  formal, 
was  unsubstantial.  The  framing  of  our  writs  is  injudiciously  left 
to  the  prothonotaries,  who  have  seldom  any  knowledge  of  forms ; 
and  all  that  we  can  do  in  these  matters  without  injustice  to  suitors, 
is  to  hold  fast  to  substance.  In  Arrison  v.  The  Commonwealth, 
(I  Watts  374),  the  name  of  a  different  plaintiff  was  introduced, 
and  the  variance  was  necessarily  held  to  be  substantial ;  in  the 
case  before  us,  the  judgment  is  in  substance  what  it  was  recited 
to  be. 

It  is  further  objected  that  the  writ  was  not  in  the  form  pre- 
scribed by  the  Act  of  1798;  and  that  the  judgment  on  it  was  that 
the  plaintiff  should  have  execution  for  the  sum  recovered ;  not 
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that  the  lien  should  be  continued,  according  to  the  exigence  of 
that  statute.  To  say  nothing  of  the  principle  which  precludes  a 
creditor  from  taking  advantage  of  an  irregularity  in  an  antagonist 
lien,  it  is  enough  for  the  latter  part  of  the  objection  that  the  con- 
tinuance of  the  lien  is  an  incident  of  the  judgment.  The  writ  is  a 
scire  facias  quare  executio  non;  and,  as  the  judgment  is  general* 
it  is  to  be  taken  for  the  appropriate  one.  Now,  though  there  is  no 
reported  decision  directly  on  the  point,  we  have  always  allowed 
to  a  judgment  of  revival  the  effect  of  a  judgment  to  continue  the 
lien ;  as  may  be  seen  in  Pennock  v.  Hart,  (8  Serg.  $  Raivle  369). 
It  is  notorious,  that  by  reason  of  the  slowness  of  the  profession  to 
leave  a  beaten  track,  no  alteration  was  made  for  a  long  time  in 
the  form  of  the  process  and  judgment,  and  that  any  alteration  was 
made  at  all,  is  perhaps  owing  to  what  fell  from  me  in  that  case. 
For  twenty  years  the  attention  of  the  profession  had  not  been 
drawn  to  it,  and  judgments  continued  to  be  revived  in  the  old 
way,  so  that  to  doubt  the  efficacy  of  the  practice  now  would  pro- 
duce a  scene  of  wild  and  strange  confusion.  If  ever  there  was  a 
practice  to  which  the  maxim  of  communis  error  should  be  applied 
with  conclusive  force,  it  is  this.  The  statute  is  only  directory  as 
to  the  form ;  and  at  the  end  of  half  a  century  we  are  not  going  to 
overwhelm  the  holders  of  titles  in  dismay,  by  overturning  all  that 
has  been  informally  done  under  it,  when  there  is  not  even  a  pre- 
cedent the  other  way.  No  more  was  determined  in  Gasche  v. 
Fetterman,  (3  Watts  <$•  Serg.  351),  than  that  a  plaintiff  who  pro- 
ceeds by  scire  facias  quare  executio  non,  before  he  has  a  right  to 
execution  at  all,  shall  not  elude  his  want  of  a  ca.se  by  turning  his 
writ  into  a  scire  facias  to  continue  the  lien,  and  have  judgment 
for  that,  when  he  could  not  have  an  award  of  execution.  That 
was  a  question  of  error,  however — not  of  lien — for  had  the  judg- 
ment been  allowed  to  stand,  there  is  no  doubt  that  the  error  would 
not  have  deprived  it  of  its  effect  as  a  judgment  to  continue  the 
lien,  and  that  a  stranger  could  not  have  taken  advantage  of  it. 

The  objection  to  Bailly's  judgment  is  unfounded ;  not  because 
the  matter  had  been  twice  examined,  but  because  it  is  not  pre- 
tended that  the  judgment  was  collusive.  The  application  of  the 
administratrix  was  to  open  it  on  the  ground  that  the  intestate  had 
been  overreached;  and  the  application  of  the  creditors  to  vacate  it 
was  founded  on  no  principle  whatever.  With  the  application  of 
the  administratrix  the  creditors  had  nothing  to  do;  but  if  the 
judgment  were  collusive,  they  might  abate  it  collaterally ;  and 
though  they  have  sometimes  been  allowed  to  intervene  directly, 
such  a  practice  is  irregular.  Where  a  collusive  judgment  comes 
into  collision  with  their  interests,  they  may  avoid  the  effect  of  it 
by  showing  it  to  be  a  nullity  as  to  themselves ;  and  in  doing  so, 
they  do  not  impair  its  obligation  between  the  original  parties, 
upon  whom  it  is  undoubtedly  binding,  a  fraudulent  judgment,  like 
a  fraudulent  deed,  being  good  against  all  but  the  interests  intend- 
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ed  to  be  defrauded  by  it.  But  they  cannot  call  upon  the  court  to 
vacate  it  on  the  record,  which  would  annul  it  as  to  the  whole 
world.  It  is  contended,  however,  that  the  judgment  is  fraudulent, 
because  he  who  confessed  it  was  defrauded.  A  surreptitious  judg- 
ment, however,  is  fraudulent  only  as  to  the  immediate  parties; 
not  by  the  13  Eliz.  against  creditors,  who  certainly  cannot  go 
behind  it  to  try  over  again  a  defence  which  their  debtor  had  made, 
or  was  competent  to  make.  There  was  no  pretence  that  this  judg- 
ment was  collusive ;  and  as  the  appellant  had  not  laid  a  ground 
for  an  issue,  it  would  have  been  irregular  to  award  it. 

Decree  affirmed. 


5/j 

Gregg  against  Patterson. 

Strictly  and  properly  speaking,  a  warrant  and  survey  thereon,  although  the 
purchase  money  be  paid  to  the  state,  does  not  constitute  a  legal  in  contradistinc- 
tion to  an  equitable  title  for  the  land  embraced  by  it.  The  warrant  is  a  mere 
authority  to  survey  the  land  for  the  benefit  of  the  warrantee  or  the  owner  thereof. 
It  contains  no  grant  or  conveyance  of  the  land.  This  is  effected  by  the  execution 
of  a  patent-deed  on  the  part  of  the  state,  after  the  survey  shall  have  been  made 
and  returned  on  the  warrant.  But  a  patent  does  not  give  the  patentee  any  superior 
advantage,  in  respect  to  the  land,  unless  he  be  legally  entitled  to  it.  For  a  war- 
rantee, without  a  patent,  if  he  be  legally  and  equitably  entitled  to  a  patent,  may 
recover  the  land  in  ejectment  from  the  patentee,  who  is  not  entitled  thereto,  as  he 
had  no  right  to  obtain  it. 

If  the  vendor  of  lands,  holding  them  under  warrants  and  surveys,  without 
patents,  agrees  by  articles  of  agreement  made  with  the  vendee,  to  give  the  vendee 
immediate  possession  of  them,  which  is  done,  and  agrees  also  well  and  suffi- 
ciently, on  or  before  a  certain  future  day,  to  convey  them  in  fee,  by  such  deed  or 
deeds  as  the  counsel  of  the  vendee  shall  reasonably  advise  and  devise,  on  the 
vendee  paying  the  one-half  of  the  purchase  money,  and  securing  the  other  half, 
by  giving  bonds  and  mortgage  on  the  lands,  to  be  paid  in  two  annual  instalments, 
with  the  interest  thereon  semi-annually ;  and  upon  the  vendee  failing  to  pay,  and 
secure  the  purchase  money,  the  vendor  or  his  heirs  or  devisees  take  possession 
of  the  lands  again  without  legal  process  or  the  consent  of  the  vendee,  or  those 
claiming  from  him,  they  cannot  retain  the  possession  until  the  vendee  or  those 
claiming  from  him  tender  or  pay  the  purchase  money  due ;  but  the  vendee  or 
those  claiming  from  him  may  recover  in  ejectment  the  possession  without  tender- 
ing or  paying  the  purchase  money,  or  bringing  it  into  court. 

But  if  the  vendor  or  those  claiming  from  him  recover  the  possession  by  legal 
process,  or  by  the  consent  of  the  vendee  or  of  those  claiming  under  him,  he  or 
they  may  retain  the  possession  until  they  are  paid  the  purchase  money  due  or  it 
is  tendered,  which  must  be  done  before  the  institution  of  an  ejectment  to  recover 
the  possession. 

Also,  if  after  the  vendor,  or  his  heirs  or  devisees,  have  recovered  possession  by 
ejectment  after  failure  to  pay  the  purchase  money,  and  the  claim  of  the  vendee 
has  become  vested  by  successive  mesne  conveyances,  in  two  persons,  as  tenants 
in  common,  one  of  whom  conceiving  himself  entitled  to  the  whole  claim  of  the 
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original  vendee  exclusively,  pays  the  whole  of  the  purchase  money,  which  had 
become  payable,  to  the  heirs  or  devisees  of  the  original  vendor,  and  takes  con- 
veyances from  them,  whereby  he  acquires  their  possession  and  right  to  the  land, 
he  may  retain  the  possession  of  the  whole  against  the  other  tenant  in  common, 
or  his  heirs,  until  they  pay  or  tender  the  one-half  of  the  purchase  money  paid  by 
him,  which  must  be  paid  or  tendered  before  they  can  maintain  an  ejectment  to 
recover  the  possession. 

So  if  the  tenant  in  common,  after  paying  the  whole  of  the  purchase  money,  is 
compelled  to  bring  an  action  of  ejectment  against  persons  in  possession  and 
claiming  a  portion  of  the  land  under  an  adverse  title,  for  the  purpose  of  recover- 
ing the  possession  thereof,  in  which  he  succeeds,  but  has  been  obliged  to  expend 
about  $400  in  prosecuting  the  suit  and  effecting  a  recovery  of  the  possession,  he 
will  not  be  compelled  to  let  the  heirs  of  the  other  tenant  in  common  into  the 
possession  of  their  undivided  moiety  until  they  pay  or  tender  him  the  one-half 
of  such  expense,  which  if  it  cannot  be  agreed  on,  as  to  amount,  by  the  parties, 
may  be  ascertained  and  fixed  by  the  jury  who  try  the  cause;  and  the  court, 
though  the  verdict  be  in  favour  of  the  plaintiffs,  will  take  care  that  execution 
shall  not  be  had  until  one-half  of  such  expense  be  paid. 

But  where  such  tenant  in  common,  in  possession  of  the  land,  erects  buildings 
and  makes  substantial  and  valuable  improvements  thereon,  without  the  consent 
of  the  heirs  of  the  other  tenant  in  common,  though  done  under  the  impression, 
most  probably,  that  he  was  sole  owner  of  the  land,  and  the  heirs  of  the  other 
tenant  in  common  most  probably  ignorant  of  their  right  and  claim  to  it,  he  can- 
not claim  to  be  reimbursed  one-half  of  the  cost  and  expense  of  erecting  such 
buildings  and  making  such  improvements,  by  the  heirs  of  the  other  tenant  in 
common.  For  this  he  is  without  a  remedy,  further  than  the  rents,  issues  and 
profits  received  by  him  from  the  property  may  reimburse  him. 

ERROR  to  the  Common  Pleas  of  Beaver  county. 

This  was  an  action  of  ejectment  brought  by  Oliver  Ormsby 
Gregg,  Isaac  Gregg,  Sidney  J.  Gregg,  Moses  F.  Eaton  and  Sarah 
E.  his  wife  (late  Sarah  E.  Gregg),  heirs  at  law  of  Isaac  Gregg, 
deceased,  against  James  Patterson,  Robert  Saddler,  James  Rich- 
ards, Henry  Maloy  and  Jeremiah  Mead,  to  recover  the  possession 
of  the  undivided  half  of  a  tract  of  land,  situate  in  Brighton  town- 
ship, Beaver  county,  containing  440  acres  and  allowance,  being  a 
tract  surveyed  on  a  warrant  in  the  name  of  William  Barker.  The 
facts  of  the  case  are  fully  set  forth  in  the  opinion  of  this  court. 

The  case  was  argued  here  by 

Agnew  and  Biddle,  for  the  plaintiffs  in  error,  who  cited  3  Watts 
238;  7  Serg.  fy  Rawle  154;  5  Binn.  120;  3  Binn.  7;  3  Watts  <$* 
Serg.  435;  10  Serg:  $  Rawle  43;  2  Ibid.  355;  3  P.  R.  425; 
8  Serg.  4-  Rawle  390 ;  4  Watts  $•  Serg.  22 ;  2  Serg.  fy  Rawle  500; 
5  Binn.  504;  3  Watts  $  Serg.  484;  2  Ibid.  100;  5  Watts  394; 
Serg.  Const.  Law  149  et  seq. ;  2  P.  R.  507 ;  2  Rawle  90 ;  2  P.  R. 
22;  4  Watts  464;  13  Serg.  $  Rawle  14. 

Pearson  and  Metcalf,  for  the  defendants  in  error,  referred  to 
2  Wash.  C.  C.  33,  448 ;  1  Stor.  Eq.  375 ;  2  Sug.  Vend.  295,  305, 
327;  2  Binn.  40;  3  Rawle  334;  4  Watts  464;  6  Watts  137;  16 
Serg.  #  Rawle  2G9;  4  Serg.  <$-  Raivle  301 ;  3  Ibid.  432;  4  Binn. 
41 ;  8  Serg.  4-  Rawle  496;  10  Watts  140;  2  Yeates  346;  6  Watts 
95. 
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KENNEDY,  J. — From  an  abstract  given  of  the  evidence  it  appears 
that  Daniel  Brodhead  was  the  owner  of  two  land  warrants,  bear- 
ing date  the  3d  April  1792,  for  400  acres  each,  one  in  the  name 
of  Joseph  Williams,  and  the  other  in  the  name  of  William  Barker. 
They  were  surveyed  on  land  adjoining  each  other,  in  the  month 
of  April  1794,  on  the  west  side  of  Big  Beaver  Creek,  opposite  the 
Middle  Falls.  That  by  an  article  of  agreement,  dated  the  18th 
August  1801,  Daniel  Brodhead  contracted  to  sell  the  two  tracts 
of  land  surveyed  upon  the  warrants  aforesaid  to  David  Hoops  for 
the  consideration  of  $3200,  payable  one-half  thereof  on  the  deli- 
very of  the  deed  of  conveyance,  and  the  other  half  in  two  equal 
annual  instalments  with  interest,  and  agreed  to  convey  the  same 
by  a  good  and  sufficient  deed  to  the  said  Hoops,  his  heirs  and 
assigns,  in  fee,  on  or  before  the  1st  day  of  May  next  ensuing  the 
date  of  the  article.  If  the  tracts  should  be  found  to  contain  toge- 
ther more  than  800  acres,  it  was  agreed  that  Hoops  should  pay 
in  proportion  for  the  excess ;  and  it  was  further  agreed  that  Hoops 
should  enter  into  and  take  immediate  possession,  and  enjoy  the 
profits ;  and  upon  this  contract  Hoops  paid,  on  the  day  of  the  date, 
$100,  for  which  a  receipt  was  endorsed  on  the  articles. 

David  Hoops  shortly  afterwards  entered  into  possession,  and 
subsequently  his  right  and  title  under  this  contract  became  vested, 
by  sundry  successive  conveyances,  in  Isaac  Wilson,  who,  by  deed 
dated  the  27th  August  1810,  conveyed  the  undivided  moiety  of 
the  warrant  claims  to  the  above  mentioned  tracts,  containing  800 
acres,  derived  as  aforesaid,  to  Jeremiah  Barker  and  Isaac  Gregg 
in  fee,  as  tenants  in  common,  and  not  as  joint  tenants.  He  also 
formed  a  partnership  in  the  iron-making  business  with  Jeremiah 
Barker  and  Isaac  Gregg,  and  with  them  carried  on  the  furnace 
and  forge,  which  had  been  erected  on  the  premises.  The  business 
continued  between  one  and  two  years,  and  was  found  unprofita- 
ble, the  firm  of  Wilson,  Barker  &  Gregg  having  sunk  about 
$13,000. 

Isaac  Wilson,  by  deed  dated  the  25th  April  1812,  conveyed  the 
remaining  moiety  of  the  said  tracts  of  land  to  Jeremiah  Barker 
and  Isaac  Gregg  as  tenants  in  common,  and  not  as  joint  tenants, 
for  the  consideration  of  $15,000,  of  which  $1000  was  paid  in 
hand,  and  fourteen  judgment  bonds  of  $1000  each  taken  for  the 
balance,  and  judgments  thereupon  entered  in  the  Court  of  Com- 
mon Pleas  of  Beaver  county  on  the  llth  May  1812.  These  judg- 
ments were  paid  after  the  death  of  Isaac  Gregg,  by  Jeremiah 
Barker  (upon  executions  and  otherwise)  to  Isaac  Wilson  and  his 
assignees,  at  various  times  and  in  various  manners  (excepting 
$900  of  the  last  bond,  which  was  not  shown  to  have  been  paid),  a 
considerable  portion  whereof  was  paid  by  Oliver  Ormsby.  At 
the  time  Isaac  Wilson  sold  the  remaining  moiety  of  the  lands,  he 
also  sold  his  interest  in  the  personal  property,  stock  and  debts  of 
the  firm,  to  Barker  and  Gregg,  who  undertook  to  settle  and  pay 
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the  chums  against  the  firm.  The  individual  accounts  of  the  se- 
veral partners  stood  as  follows,  on  closing  the  books  of  the  firm, 
to  wit : 

To  Isaac  Wilson  there  was  due  -       $5466.93 

"  Isaac  Gregg  there  was  due    -  1954.85 

"  Jeremiah  Barker  there  was  due     -  4967.31 

By  the  agreement  of  Wilson,  Barker  and  Gregg,  the  books  of 
the  firm  were  to  be  settled  by  Barker  and  Gregg,  and  the  balance 
due  to  Wilson  to  be  paid  to  him  in  one  year.  Of  this  balance 
Wilson  never  received  any  part,  except  the  sum  of  $28.  After 
the  second  sale  of  Wilson  to  Barker  and  Gregg  last  mentioned, 
the  iron-making  business  was  continued  by  Barker  and  Gregg 
upon  the  premises  until  the  death  of  Gregg,  which  occurred  in 
the  month  of  April  1813.  The  business  proved  unprofitable,  and 
they  sunk  money.  After  the  death  of  Gregg,  Barker  continued  in 
possession  until  he  sold  the  premises  to  Oliver  Ormsby  in  the  year 
1815. 

On  the  7th  May  1813,  letters  of  administration  were  taken  out, 
upon  the  estate  of  Isaac  Gregg,  from  the  register's  office  of  Beaver 
county,  by  Lydia  Gregg,  his  widow,  and  Oliver  Ormsby  her  bro- 
ther. "  On  the  25th  September  1824,  Oliver  Ormsby  settled  his 
administration  account  of  the  estate  of  Isaac  Gregg,  which  was 
confirmed  at  April  Term  1825,  leaving  a  balance  in  favour  of  the 
accountant  of  $982.13.  By  that  account  it  further  appears,  that 
no  assets  of  the  firm  of  Barker  and  Gregg  came  into  the  hands 
of  the  administrator  on  account  of  the  interest  of  Gregg  in  that 
firm. 

By  an  article  of  agreement,  dated  15th  January  1815,  Jeremiah 
Barker  contracted  with  Oliver  Ormsby  to  sell  and  convey  to  him 
the  two  tracts  of  land  aforesaid,  situate  on  the  west  bank  of  the 
Big  Beaver,  opposite  the  middle  falls,  surveyed  for  Daniel  Brod- 
head  (along  with  other  property)  for  the  consideration  of  $32,000, 
payable  $2000  thereof  1st  April  1815;  $3000  thereof  on  the  1st 
January  1816;  and  $3000  thereof  annually  thereafter  until  all 
should  be  paid.  Five  thousand  of  the  purchase  money  were  con- 
tingent, and  only  to  be  paid  on  the  perfecting  of  the  warrant  title 
against  the  claims  of  the  adverse  settlers.  This  agreement  recites 
that  the  liens  against  the  real  estate  of  Barker  and  Gregg  are 
sufficient  to  condemn  the  same ;  and  Barker  covenants  to  make 
arrangements  at  an  approaching  sheriffs  sale,  to  enable  him  to 
sell  and  convey  to  Ormsby;  and  Ormsby  agrees  to  throw  no 
obstacles  in  the  way  whatever  to  Jeremiah  Barker  purchasing  at 
sheriff's  sale,  and  making  a  complete  title  to  Ormsby.  Also,  that 
the  bonds  to  be  given  by  Oliver  Ormsby  for  the  purchase  money 
were  to  be  framed  so  that  they  should  be  applied  to  the  payment 
of  the  liens  against  the  property,  and  the  balance  (after  payment 
of  the  liens)  to  Jeremiah  Barker  and  the  administrators  or  guar- 
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dians  of  the  children  of  Isaac  Gregg,  according  to  their  respective 
interests  in  the  property. 

On  the  24th  February  1813,  an  amicable  action  in  case  was 
entered  in  the  Court  of  Common  Pleas  of  Alleghany  county,  No. 
35,  of  April  Term  1813,  between  Samuel  Carswell  and  Isaac 
Wilson,  Jeremiah  Barker  and  Isaac  Gregg,  partners,  under  the 
firm  of  Isaac  Wilson  &  Co.  Upon  the  record,  the  death  of  Isaac 
Gregg  was  suggested,  and  on  the  14th  of  April  1814,  judgment 
was  confessed  therein  by  Jeremiah  Barker,  one  of  the  defendants, 
as  per  writing  filed,  for  $1361.72,  in  full  of  the  original  account 
and  interest.  In  this  case,  a  testatum  fieri  facias,  No.  1,  of  April 
Term  1815,  was  issued  to  the  sheriff  of  Beaver  county  against  all 
the  defendants,  Isaac  Wilson,  Jeremiah  Barker  and  Isaac  Gregg, 
reciting  the  judgment  of  $1361.72,  as  against  them  all ;  and  upon 
this  writ,  the  sheriff  of  Beaver  county  levied  upon  the  right  and 
title  of  the  defendants  to  the  aforesaid  two  tracts  of  land,  de- 
scribed in  the  levy  as  100  acres  of  land  on  the  west  side  of  Big 
Beaver,  adjoining  the  falls,  Brighton,  on  which  were  erected  one 
furnace,  &c.  &c. ;  also,  the  warrant  claim  of  700  acres  adjoining, 
(besides  other  tracts  of  land).  Inquisition  was  held,  and  the  pro- 
perty condemned.  A  testatum  venditioni  exponas  to  the  sheriff 
of  Beaver  county  was  thereupon  issued,  No.  45,  of  August  Term 
1815,  in  the  same  case  against  all  the  defendants,  reciting  the 
aforesaid  fieri  facias.  To  this  writ  the  sheriff  of  Beaver  county 
returned,  "  Land  sold  to  Jeremiah  Barker  for  the  sum  of  $16,500. 
Received.  James  Ross,  Esq.  receipt  in  full  for  debt,  interest  and 
attorney's  fee,  he  being  the  attorney  for  plaintiff.  The  balance  of 
the  costs  paid  to  me  by  Mr  Barker.  J.  Coulter,  sheriff." 

In  pursuance  of  this  sale,  Jonathan  Coulter,  Esq.,  sheriff  of 
Beaver  county,  executed  and  delivered  a  deed  to  Jeremiah  Barker, 
dated  5th  September  1815,  for  the  said  100  acres,  and  warrant 
claim  of  700  acres  adjoining  the  two  tracts  aforesaid,  sold  as  the 
property  of  Isaac  Wilson,  Jeremiah  Barker  and  Isaac  Gregg,  at 
the  suit  of  Samuel  Carswell,  for  $15,000,  acknowledged  on  the 
5th  September  1815,  before  the  judges  of  the  Court  of  Common 
Pleas  of  Beaver  county. 

In  part  execution  of  this  contract,  Jeremiah  Barker  by  deed, 
dated  7th  February  1817,  for  the  consideration  of  $22,900,  con- 
veyed to  Oliver  Ormsby,  in  fee,  100  acres  of  the  land,  lying  within 
the  survey  on  the  warrant  of  Joseph  Williams,  except  about  half 
an  acre,  which,  according  to  the  testimony  of  Francis  Hoops,  lies 
within  the  survey  on  the  warrant  of  William  Barker.  The  re- 
mainder of  the  800  acres  was  not  conveyed  by  Jeremiah  Barker 
until  the  year  1831,  when  by  deed,  dated  5th  December  of  that 
year,  he  conveyed  to  Oliver  Ormsby  "  all  the  right,  title,  interest, 
property  and  claim  of  him,  the  said  Jeremiah,  of,  in,  to  and  out 
the  said  article  of  agreement,  entered  into  between  the  said  Daniel 
Brodhead  and  David  Hoops,  and  of,  in  and  to  the  said  two  tracts 
VOL.  ix.  —  26 
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of  land  therein  mentioned  and  described,"  to  have  and  to  hold  to 
him,  his  heirs  and  assigns  for  ever. 

In  1815,  Oliver  Ormsby  went  into  possession  of  the  100  acres, 
and  with  Robert  Black,  a  partner,  carried  on  the  forge  and  fur- 
nace until  1816.  In  1816,  he  went  into  partnership  with  John 
Dickey,  and  continued  in  himself  until  1827.  When  Ormsby  pur- 
chased, the  remainder  of  the  800  acres  was  in  the  adverse  posses- 
sion of  settlers,  who  had  gone  into  possession  to  make  actual 

settlements  under  the  law  of  the  3d  April  1792.  In  1817, 

Johnson  claiming  under  the  title  of  Daniel  Brodhead,  upon  a 
recovery  in  an  ejectment  brought  in  the  United  States'  Circuit 
Court,  dispossessed  all  who  were  in  the  possession  of  the  two 
tracts.  John  Dickey,  on  behalf  of  Mr  Ormsby,  without  going  out, 
took  a  lease,  and  remained  in  possession  of  that  portion  which  he 
had  in  occupancy.  In  1819,  Thomas  Ross  and  Samuel  Jackson, 
the  adverse  settlers,  brought  their  ejectment,  recovered,  and  on 
the  20th  May  1820,  retook  possession  under  a  writ  of  habere 
facias  possessionem.  This  recovery  and  possession  did  not  em- 
brace the  100  acres.  In  1827,  Mr  Dickey  rented  the  premises  of 
Oliver  Ormsby,  and  continued  thereon  till  1829,  when  James  Pat- 
terson, one  of  the  defendants,  came  into  the  possession. 

On  the  17th  January  1804,  Nathan  Storkman  obtained  a  vacat- 
ing warrant,  upon  which  he  had  a  survey  made  of  411  acres  96 
perches,  including  about  200  acres  of  the  upper  portion  of  the 
warrant  of  Joseph  Williams.  A  patent  was  obtained  thereon, 
dated  15th  June  1804.  That  portion  of  the  Storkman  survey 
which  lay  above  the  Joseph  Williams'  tract,  became  vested  in 
Oliver  Ormsby,  by  a  deed  from  Thomas  Ross,  dated  2d  April 
1816,  calling  it  210  acres  and  allowance,  for  the  sum  of  $3200. 
That  portion  which  lay  within  the  Joseph  Williams'  survey,  be- 
came vested  in  Oliver  Ormsby,  by  deed  from  James  Allison,  Esq., 
dated  1st  July  1829,  calling  it  200  acres,  for  $400.  William 
Williams,  the  adverse  settler,  from  whom  Thomas  Ross  and 
Samuel  Jackson  derived  their  claim,  conveyed  to  David  Hoops 
and  David  Townsend  50  acres  (the  one-half  of  the  100  acres  before 
mentioned)  by  deed,  dated  8th  June  1811 ;  and  David  Townsend 
conveyed  his  interest  therein  to  Oliver  Ormsby  by  deed,  dated 
27th  June  1820. 

In  the  year  1829,  James  Patterson,  one  of  the  defendants,  pur- 
chased (with  other  property)  of  Oliver  Ormsby,  the  800  acres,  the 
tracts  surveyed  under  the  warrants  of  Joseph  Williams  and  Wil- 
liam Barker,  mentioned  in  the  contract  between  Brodhead  and 
Hoops.  By  his  deed,  dated  3d  July  1829,  Oliver  Ormsby  con- 
veyed to  James  Patterson,  for  the  consideration  of  $30.000,  the 
said  two  tracts  of  land,  subject  to  the  claim  of  Daniel  Brodhead 
for  the  purchase  money  unpaid  on  the  contract  made  with  David 
Hoops,  and  subject  to  the  legal  claims  of  actual  settlers  on  the 
land.  After  his  purchase,  James  Patterson  acquired  the  title  of 
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the  devisees  of  Daniel  Brodhead  to  the  warrant  claims,  and  their 
heirs  and  alienees.  Daniel  Brodhead  died  in  the  year  1809, 
after  having  made  his  last  will,  dated  the  8th  of  August  1809, 
and  proved  before  the  register  of  Pike  county  November  1809, 
by  which  he  devised  the  rest  and  residue  of  his  estate  to  the  chil- 
dren of  his  daughter,  Ann  Heiner.  Under  this  clause,  it  is  thought, 
the  warrants  of  Joseph  Williams  and  William  Barker  passed.  The 
title  of  the  devisees  became  vested  in  James  Patterson  at  the  fol- 
lowing dates,  and  for  the  following  sums  of  money : 

By  deed  from  Daniel  B.  Heiner,  5th  Nov.  1831,  }  part,  for  1750.00 
"  "  "  George  B.  Brodhead,  10th  Nov.  1831,  fths 

of],  for  -  -  321.42 

"  "  "  Daniel  W.  Brodhead,  et  al,  23d  March 

1833,  4thsof-J,  for  -  -  428.56 

"  «  «  Charles  S.  Bradford,  25th  Nov.  18354  part, 

for 1676.00 


$3175.98 
Deduct  share  of  Henry  R.  Brodhead,  a  minor,        -       107.14 

^3068^84 

In  these  deeds  it  is  recited,  that  James  Patterson  had  become 
duly  vested  with  the  right  and  title  of  David  Hoops,  under  the 
contract  made  by  him  with  Daniel  Brodhead,  the  testator,  and 
that  the  grantors  convey  in  pursuance  of  said  contract. 

On  the  12th  March  1831,  James  Patterson  commenced  an  ac- 
tion of  ejectment,  No.  22,  of  April  Term  1831,  in  the  name  of 
William  Barker,  for  the  tract  surveyed  on  the  warrant  in  that 
name,  against  Thomas  Ross  and  others,  the  adverse  settlers  upon 
that  tract.  This  ejectment  was  prosecuted  to  verdict  and  judg- 
ment, 5th  December  1834.  The  expense  of  prosecuting  this  suit 
is  estimated  by  James  Allison,  Esq.  at  $400.  After  he  came  into 
the  possession,  Mr  Patterson  made  extensive  and  valuable  im- 
provements upon  these  tracts,  variously  estimated  by  the  witnesses 
at  from  $30,000  to  $80,000.  The  improvements  were  principally 
made  after  the  year  1831,  at  different  periods  of  time.  It  was 
further  known,  that  during  this  time  the  plaintiffs  resided  in  and 
in  the  vicinity  of  the  city  of  Pittsburgh,  about  34  miles  distant 
from  the  land  in  controversy.  The  rents  of  the  property  were 
estimated  as  worth  $700  per  annum  from  the  time  Mr  Patterson 
came  into  the  possession  till  within  four  years  of  this  lime  (June 
1843) ;  afterwards  at  $900  per  annum.  Exclusive  of  Mr  Patter- 
son's improvement,  the  rents  were  worth  $250  for  the  100  acres 
of  the  upper  tract,  and  $100  for  the  lower  tract ;  the  taxes  to  be 
deducted. 

The  defendants  gave  in  evidence  a  deed  of  assignment  by  O.  O. 
Gregg,  one  of  the  plaintiffs,  and  John  G.  B.  Robinson,  dated  7th 
July  1837,  to  John  M'Fadden,  in  trust  for  the  benefit  of  their 
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creditors,  and  proved  that  M'Fadden  accepted  the  trust,  and  had 
acted  upon  it.  Also,  that  the  firm  of  Gregg  and  Robinson  did  not 
own  real  estate.  Also,  the  application  of  Isaac  Gregg,  one  of  the 
plaintiffs,  for  the  benefit  of  Ihe  insolvent  laws,  affirmed  and  sub- 
scribed to,  4th  October  1840,  in  which  the  property  in  dispute 
was  not  returned.  The  petition  was  not  prosecuted.  A  certificate 
of  a  decree  of  the  District  Court  of  the  United  States  for  the 
western  district  of  Pennsylvania,  declaring  Oliver  Ormsby  Gregg 
a  bankrupt,  on  the  22d  August  1842,  was  given  in  evidence.  Also 
another  declaring  Isaac  Gregg  a  bankrupt,  15th  August  1842. 
Samuel  W.  Black  was  appointed  the  assignee  of  each,  who  in  De- 
cember 1842  gave  an  authority  to  the  plaintiff  to  prosecute  this 
suit.  The  defendants  further  proved  that  Sidney  T.  Gregg  was 
married  to  John  G.  B.  Robinson  in  the  year  1835 ;  and  that  the 
said  Robinson  was  still  in  full  life. 

On  the  part  of  the  plaintiffs,  James  Allison,  Esq.  was  called, 
who  proved  that  he  had  been  the  counsel  of  Mr  Patterson  since 
he  came  to  the  county  of  Beaver,  and  was  conversant  with  his 
titles,  and  that  he  had  never  known  or  heard  of  the  fact  that  there 
was  no  judgment  against  Isaac  Wilson  and  Isaac  Gregg  in  the 
case  of  Carswell,  until  he  was  informed  of  it  by  one  of  the  counsel 
of  the  plaintiffs  in  the  year  1841 ;  that  until  then,  the  sheriff's  sale 
of  Gregg's  title  had  been  conceived  good  by  all  parties,  so  far  as 
he  knew. 

Upon  the  facts  and  circumstances  thus  given  in  evidence,  the 
defendants  submitted  several  points  to  the  court  for  their  instruc- 
tion thereon  to  the  jury;  the  first  of  which  is,  that  the  warrants 
and  surveys  for  Brodhead  conferred  in  Pennsylvania  what  is  to 
be  considered  and  treated  for  every  purpose,  as  a  legal  title.  The 
court  answered  this  point  in  the  affirmative.  The  second  point  is, 
if  Mr  Patterson  obtained  the  title  in  the  warrants  and  surveys 
before  the  institution  of  this  suit,  he  has  the  right  to  avail  himself 
of  the  title  thus  acquired  against  the  equitable  title,  upon  which 
the  plaintiffs  predicate  their  right  to  recover;  and  the  plaintiffs, 
'  if  not  prevented  by  other  causes  from  recovering,  would  not  be 
entitled  to  recover  until  they  do  equity,  by  paying  the  one-half 
of  the  moneys  advanced  and  paid  by  Mr  Patterson  in  obtaining 
the  legal  title,  and  the  one-half  of  the  money  expended  in  recover- 
ing the  land  from  the  adverse  holders,  and  one-half  of  the  amount 
expended  by  him,  in  good  faith,  in  making  substantial  and  valua- 
ble improvements.  This  second  point  the  court  also  answered  in 
the  affirmative.  The  third  point  is,  that  if  the  jury  believe  Mr 
Patterson  purchased  in  good  faith  what  appeared  to  be  a  regular 
title,  and  made  expensive  and  valuable  improvements,  and  from 
1827  (two  years  before  the  defendants  purchased  from  Ormsby) 
the  plaintiffs  resided  within  30  miles  of  the  premises  and  continued 
so  to  reside  till  the  present  time,  and  during  all  that  time  gave  no 
notice  of  their  claim,  they  can  have  no  equitable  title  to  recover. 
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To  this  the  court  answered,  if  the  jury  believe  that  Mr  Patterson 
purchased  in  good  faith,  what  appeared  to  be  a  regular  title,  and 
that  the  plaintiffs  had  a  knowledge  of  their  title  and  permitted 
valuable  improvements  to  be  made,  without  giving  any  notice  or 
intimation  of  their  claim  or  title,  this  would  prevent  their  reco- 
very; but  if  they  had  no  knowledge  of  their  claim  or  title  to  the 
land,  the  improvements  made  would  not  prevent  their  recovery, 
and  on  doing  equity  by  paying  or  offering  to  pay  their  reasonable 
part  of  the  expenses  in  making  the  improvements,  they  would  be 
entitled  to  recover.  The  fourth  point  is,  if  one  claiming  the 
legal  title  under  Brodhead,  turned  Ormsby  and  all  others  claiming 
adversely  to  the  warrants  out  of  possession,  and  Ormsby  and  his 
tenants  took  a  lease,  and  thus  acknowledged  the  title  of  Brod- 
head, which  has  since  become  vested  in  Patterson,  Gregg's  heirs, 
claiming  under  the  equitable  title,  cannot  be  restored  to  the  pos- 
session without  tendering  the  money  due  on  the  article  before 
bringing  suit.  This  point  the  court  answered  in  the  affirmative. 
It  is  unnecessary  to  notice  the  other  points,  as  the  answers  to 
them,  by  the  court,  do  not  appear  to  be  excepted  to  in  the  errors 
assigned. 

The  first  matter  complained  of  by  the  plaintiffs  is,  that  the 
court,  in  their  instruction  to  the  jury,  gave' to  the  defendants  an 
advantage  from  their  having  become  invested  with  the  legal  title, 
as  the  defendants  called  it  and  the  court  seemed  to  consider  it, 
that  is  not  sanctioned  or  sustained  by  law;  and  further,  that  sup- 
posing Brodhead  to  have  been  the  owner  of  the  warrants,  they 
did  not  invest,  him  with  such  a  title  as  the  law  requires,  in  order 
to  distinguish  it  as  a  legal  title,  from  what  is  technically  denomi- 
nated an  equitable  title ;  but  the  court  seemed  to  think  otherwise. 
Strictly  and  properly  speaking,  a  warrant,  though  the  purchase 
money  of  the  land  mentioned  in  it  has  been  paid,  is  a  mere  autho- 
rity to  survey  the  land  for  the  benefit  of  the  warrantee,  and  not  a 
grant  by  the  State  of  the  land  itself.  The  grant  of  the  land  is 
made  afterwards  by  the  execution  of  a  deed  on  the  part  of  the 
State  to  the  warrantee,  usually  called  a  "  patent,"  whereby  the 
State  devests  herself  of  the  legal  title,  which  remains  in  her  until 
then,  and  vests  it  in  the  warrantee  or  whoever  may  be  the  owner 
thereof  at  the  time.  Yet  the  mere  circumstance  of  having  obtained 
a  patent  for  land  from  the  State  gives  no  advantage  to  the  patentee 
as  against  the  warrantee  entitled  by  law  to  it ;  and  hence  the  war- 
rantee, so  entitled,  may  recover  the  land  in  an  action  of  ejectment 
from  a  patentee  under  a  junior  warrant,  or  him  who  has  impro- 
perly obtained  a  patent  under  the  prior  warrant  belonging  to  the 
plaintiff".  And  I  cannot  perceive,  if  Brodhead  had  obtained  patents 
from  the  State  for  the  lands,  that  it  would  have  entitled  him,  his 
devisees  or  their  assignee,  to  have  claimed  any  advantage  that, 
they  would  not  have  been  entitled  to  without  such  patents  having 
been  obtained.  Brodhead,  although  he  contracted  to  sell  and 
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convey  the  lands  to  David  Hoops,  was  to  retain  the  title  he  had 
for  them,  whatever  it  was,  until  he  should  receive  one-half  of  the 
purchase  money  agreed  on  between  them.  He  had  only  received 
$100  thereof;  and  although  he  had  parted  with  the  possession  of 
the  lands,  and  agreed  that  Hoops  should  lake  the  possession  of 
them,  without  paying  any  more  of  the  purchase  money,  until 
Brodhead  should  well  and  sufficiently  grant  and  convey  them  by 
such  deed  or  deeds  as  the  counsel  of  Hoops  should  reasonably 
advise  and  require,  at  the  proper  costs  and  charges  of  the  said 
Hoops,  which  was  to  be  done  on  or  before  the  1st  of  May  then 
next  following  the  date  of  the  agreement  (1st  of  May  1802) ;  yet 
if  Hoops  failed  in  paying  any  more  of  the  purchase  money,  and 
Brodhead  was  ready  and  willing  to  make  such  deed  or  deeds  as 
were  required  by  the  agreement,  it  was  lawful  for  Brodhead,  his 
heirs,  devisees  or  assignees,  to  claim  and  retake  the  possession  of 
the  lands  by  bringing  an  action  of  ejectment  against  Hoops,  or 
any  other  in  possession  claiming  from  or  under  him.  Ormsby  was 
in  possession  under  the  right  which  Hoops  acquired  to  it  by  his 
contract  with  Brodhead,  and  certainly  was  entitled  to  claim  to 
be  protected  in  it,  in  the  same  manner  and  to  the  same  extent 
that  Hoops  would  have  been  had  he  not  parted  with  his  interest 
in  the  contract  made  with  Brodhead.  Brodhead,  his  heirs  or 
devisees,  coqld  only  have  turned  him  or  Ormsby,  who  claimed 
under  and  from  him,  out  of  the  possession,  upon  their  failure  to 
pay  and  secure  the  payment  of  the  purchase  money  according  to 
the  terms  of  the  contract. 

But  Ormsby,  after  the  purchase  money  had  become  payable, 
was  removed,  as  it  would  seem,  from  the  possession  by  means  of 
an  ejectment  brought  after  the  death  of  Brodhead  by  those 
claiming  as  his  representatives.  This  goes  to  show  that  there 
must  have  been  a  failure  on  the  part  of  Hoops  and  those  who 
succeeded  to  his  right  after  he  parted  with  it,  to  pay  to  Brod- 
head or  his  legal  representatives  the  purchase  money  as  it  fell 
due,  otherwise  there  could  not  have  been,  as  we  must  take  it,  a 
recovery  of  the  possession  from  Mr  Ormsby.  The  representatives 
of  Brodhead  having  recovered  the  possession  of  the  lands  by  legal 
process,  were  entitled  to  hold  it  from  Ormsby  as  well  as  all  those 
who  had  gone  before  him,  claiming  from  or  under  Hoops,  until 
they  were  paid  all  arrearages  of  the  purchase  money  due  upon 
the  contract  made  with  Hoops.  Mr  James  Patterson,  one  of  the 
defendants,  conceiving,  as  it  would  seem,  that  he  had  become  in- 
vested with  the  entire  interest  in  the  lands  which  David  Hoops 
acquired  by  his  contract  made  with  Brodhead,  came  forward  to 
the  representatives  of  Brodhead,  claiming  the  benefit  of  the  con- 
tract made  with  Hoops,  and  paid  the  balance  of  the  purchase 
money,  with  the  interest  due  thereon,  amounting  to  $3175.98, 
with  the  exception,  perhaps,  of  $107.14,  coming  to  a  minor,  who 
was,  therefore,  incapable  of  releasing,  as  it  was  thought,  his  in- 


December  1844]        OF  PENNSYLVANIA.  207 

[Gregg  v.  Patterson.] 

terest  in  the  title  to  the  lands.  But  from  all  the  other  representa- 
tives he  obtained  deeds  conveying  and  releasing  their  respective 
interests  and  rights  to  the  lands.  It  is  clear  that  the  plaintiffs 
could  not  have  recovered  the  possession  from  the  representatives 
of  Brodhead  without  having  paid,  or  at  least  tendered  the  ba- 
lance of  the  purchase  money,  with  the  interest  due  thereon.  That 
right,  however,  which  they  had  to  hold  the  possession,  they  trans- 
ferred to  Mr  Patterson  upon  being  paid  the  amount  thereof  by 
him;  then  upon  what  principle  of  reason,  equity  or  justice,  can 
the  plaintiffs  claim  to  recover  the  possession  of  an  undivided 
moiety  of  the  lands,  which  they  allege  that  they  are  entitled  to, 
without  first  paying  or  tendering  to  Mr  Patterson  the  one-half  of 
what  he  paid  upon  the  contract  of  Hoops?  It  must  be  admitted 
by  all,  that  he  has  an  indisputable  right  to  be  reimbursed  by  them 
the  money  which  they  would  have  been  compelled  to  pay  on  ac- 
count of  their  own  interest,  before  they  could  have  demanded  and 
recovered  possession  of  it.  Justice,  reason  and  common  sense, 
seem  to  require  that  he  should  be  protected  in  the  possession  of 
the  moiety  claimed  by  the  plaintiffs,  until  they  reimburse  him  the 
one-half  of  what  he  paid  the  representatives  of  Brodhead,  in  pur- 
suance and  performance  of  the  contract  made  by  Hoops  for  the 
purchase  of  the  whole  of  the  lands.  Mr  Patterson  must  be  consi- 
dered as  having  derived  his  present  possession  of  the  lands  imme- 
diately from  the  representatives  of  Brodhead,  and  as  being  the 
same  possession  which  they  acquired  by  their  recovery  in  the 
action  of  ejectment,  instituted  by  them  for  that  purpose;  for  he 
first  got  possession  from  Mr  Ormsby,  who  obtained  it  by  taking  a 
lease  of  them,  after  he  became  liable  to  be  removed  by  reason  of 
their  recovery,  from  that  possession  of  the  lands  which  he  had 
derived  from  Hoops;  and  next  by  paying  to  the  representatives 
the  balance  of  the  purchase  money,  he  acquired  their  interest  and 
possession  as  the  lessors  thereof.  The  case  would  have  presented 
a  different  aspect  if  there  had  never  been  a  recovery  of  the  pos- 
session by  Brodhead  or  his  representatives,  by  means  of  legal 
process,  and  James  Patterson  had  voluntarily  paid  the  whole  of 
the  purchase  money  remaining  unpaid  upon  the  contract  of  Hoops. 
He,  though  in  the  possession  of  the  whole  of  the  land,  could  not 
have  claimed  to  hold  it  to  the  exclusion  of  the  plaintiffs  until  he 
•was  repaid  by  them  the  one-half  of  what  he  had  paid.  He  doubt- 
less, in  such  case,  might  recover  it  by  suit,  but  he  would  have  no 
right  to  hold  and  keep  possession  of  the  plaintiff's  moiety  of  the 
land,  as  a  pledge  for  the  payment  of  it. 

In  Bossier  v.  Neeshj,  (2  Serg.  <£•  Rawle  352),  though  the  fact ^ 
are  imperfectly  stated,  yet  enough  appears  to  show  that  the  vende-1 
of  the  land,  having  obtained  possession  thereof  under  his  contract 
for  the  purchase  of  it,  and  after  having  paid  part  of  the  purchase 
money,  died,  whereupon  the  vendor  took  possession  of  the  land 
without  any  legal  proceeding,  and  without  the  consent  of  the  heirs 
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of  the  vendee,  who  brought  an  action  of  ejectment  against  the 
tenant  of  the  vendor,  without  tendering  the  balance  of  the  pur- 
chase money,  which  had  become  payable ;  and  held  that  they  were 
entitled  to  recover  the  possession.  The  same  principle  was  decided 
in  Harris  v.  Bell,  (10  Serg.  fy  Ruwle  39),  where,  by  the  articles 
of  agreement,  no  time  was  fixed  for  the  delivery  of  the  possession 
of  the  house  and  lot  contracted  for,  to  the  vendee ;  but  before  the 
day  for  payment  of  the  purchase  money,  the  vendee  went  into 
possession  by  the  consent  of  the  vendor,  after  the  purchase  money 
became  payable,  and  a  part  of  it  remaining  unpaid.  The  vendor 
obtained  the  possession  by  the  act  of  a  third  person,  who  had  no 
right  to  give  it ;  it  was  held  that  the  vendee  or  the  heir  of  the  vendee, 
the  latter  being  dead,  was  entitled  to  recover  the  possession,  with- 
out tendering  the  balance  due  of  the  purchase  money,  or  bringing 
it  into  court.  Also  in  Vincent  v.  Huff,  (3  Serg.  fy  Rawle  381), 
it  was  ruled,  where  A  purchased  the  right  of  B  to  land,  under  an 
application  and  survey,  that  he  is  answerable  to  the  Common- 
wealth for  the  purchase  money,  but  was  not  bound  to  pay  till 
called  upon ;  and  if  the  representatives  of  B  obtain  a  patent,  not 
at  the  request  of  A,  or  for  his  benefit,  but  for  the  purpose  of  vest- 
ing the  title  in  themselves,  A  may  recover  in  ejectment  against 
them,  or  those  claiming  under  them,  without  previously  tendering 
the  money  expended  in  procuring  the  patent. 

It  is  true  that,  in  the  case  under  consideration,  the  balance  of 
the  purchase  money  was  paid  by  Mr  Patterson,  not  with  a  view 
to  secure  the  title  to  any  portion  of  the  property  for  the  use  or 
benefit  of  the  plaintiffs,  but  for  the  purpose  of  securing  the  title  to 
the  whole  of  it  for  himself;  and  no  doubt  honestly  too,  but  negli- 

§mtly ;  for  it  would  seem  that  he  purchased  the  whole  of  it  from 
rmsby,  and  paid  a  full  price  for  it,  and  rested  under  a  complete 
conviction  that  he  was  vested  with  all  the  right  and  interest  which 
the  plaintiffs  or  their  ancestor,  Mr  Isaac  Gregg,  ever  had  in  or  to 
the  property.  In  this,  however,  he  was  clearly  mistaken ;  for  the 
sheriff's  sale  caused  to  be  made  by  Mr  Jeremiah  Barker,  though 
it  embraced  the  whole,  did  not  affect  the  rights  of  the  plaintiffs  to 
it,  or  devest  them  of  the  same.  For  there  was  no  judgment  against 
Mr  Gregg  or  his  representatives,  or  against  Isaac  Wilson,  under 
which  such  a  sale  could  be  made;  and  it  was,  therefore,  as  re- 
garded the  interest  of  the  plaintiffs  in  the  property,  a  nullity.  And 
besides,  the  purchase  money  paid  by  Mr  Patterson  had  become 
payable  long  before,  and  had  actually  been  called  for  and  demand- 
ed, so  that  the  payment  of  it  could  not  be  properly  said  to  be 
voluntary,  as  in  the  case  of  Vincent  v.  Huff.  We  also  think  that 
Mr  Patterson  is  entitled  to  be  repaid  the  one-half  of  the  amount 
of  all  the  expenses  which  attended  the  recovery  of  the  possession 
of  that  portion  of  the  lands  from  those  who  held  it,  and  claimed 
to  be  entitled  to  it  under  an  actual  settlement,  vacating  warrant 
and  patent  founded  thereon.  But  as  it  was  almost  if  not  altoge- 
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ther  impossible  for  the  plaintiffs  to  ascertain  what  these  expenses 
were  or  ought  to  be,  we  do  not  think  that  they  were  bound  to  have 
paid  or  tendered  the  one-half  thereof  before  instituting  this  suit, 
as  they  were  in  the  case  of  the  one-half  of  the  balance  of  the  pur- 
chase money.  It  may  be  sufficient,  on  the  trial  of  the  cause,  to 
have  the  one-half  of  the  amount  of  those  expenses  ascertained  by 
the  jury,  if  the  parties  cannot  agree  on  the  same;  and  the  court 
can  stay  execution  of  the  judgment  in  case  it  shall  be  for  the 
plaintiffs,  until  the  one-half  of  such  expenses  shall  be  paid. 

But  that  part  of  the  answer  given  by  the  court  to  the  defendants' 
second  point,  whereby  the  jury  were  instructed  that  the  plaintiffs 
could  not  recover  until  one-half  of  all  that  was  expended  in  good 
faith  by  the  defendants  in  making  substantial  and  valuable  im- 
provements, were  paid  by  them  to  the  defendants,  in  our  opinion 
cannot  be  sustained.  This  instruction  of  the  court  below  we  think 
is  clearly  erroneous.  If  such  a  principle  were  to  be  sanctioned,  it 
would  put  it  in  the  power  of  any  one  who  got  into  the  possession 
of  land  under  the  belief  that  he  had  a  good  title  to  it,  to  improve 
the  real  owner,  in  effect,  out  of  all  right  and  claim  to  it,  by  ex- 
pending money  and  labour  in  the  erection  of  buildings,  and  in 
making  other  improvements  thereon,  beyond  what  all  were  worth 
when  perfected.  This  idea,  however,  has  ever  been  repudiated, 
and  cannot  be  maintained  under  any  circumstances,  unless,  per- 
haps, where  the  owner,  having  a  full  knowledge  of  his  right,  stands 
by,  seeing  the  improvements  as  they  are  being  made,  without 
making  known  his  right  or  claim  to  the  ownership  of  the  land, 
when  he  has  reason  to  believe  that  the  improver  is  ignorant  of  it, 
and  considers  himself  the  real  owner  thereof.  It  is  true  as  be- 
tween tenants  in  common,  or  joint  tenants  of  a  house  or  mill  which 
falls  into  decay,  and  the  one  is  willing  to  repair  the  same,  but  the 
other  is  not,  he  that  is  willing  shall  have  a  writ  de  reparatione 
facienda ;  and  the  writ  saith  ad  reparationem  et  sustentationem 
ejusdem  damns  tenetur;  whereby  it  appeareth,  as  Sir  Edward  COKE 
saith,  that  owners  are,  in  that  case,  bound  pro  bono  publico  to 
maintain  houses  and  mills  which  are  for  the  use  and  habitation  of 
men.  Co.  Lit.  200ft,  546;  Fitz.  N.  B.  127.  But  it  is  only  to 
houses  and  mills  already  erected  and  in  being,  that  this  right  ex- 
tends, even  as  between  tenants  in  common  or  joint  tenants,  and 
not  to  wood  land  or  arable  land,  for  there  the  one  has  no  remedy 
against  the  other  to  make  enclosure  or  reparations  for  safeguard 
of  the  wood  or  corn.  Bowies'  Case,  11  Co.  826.  And  it  may  be 
that  a  tenant  in  common  or  joint  tenant  who  repairs  a  house  or 
mill  held  by  him  in  common  or  jointly  with  another,  after  a  refusal 
by  the  latter  to  join  in  making  necessary  and  suitable  repairs, 
might  recover  in  an  action  on  the  case  one-half  of  the  expense 
incurred  in  making  the  repairs.  But  the  writ  de  reparatione  fa- 
ciendd  never  was  extended  to  such  as  were  strangers  to  each  other 
in  regard  to  holding  houses  or  mills  where  each  claimed  exclusively 
ix.— 27  s* 
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the  right  to  the  whole ;  and  never  in  any  case  to  the  building  of 
new  houses  or  mills  upon  lands ;  not  even  as  between  tenants  in 
common  or  joint  tenants.  So  that  the  claim  of  Mr  Patterson  and 
the  other  defendants  in  this  case  to  be  reimbursed  by  the  plaintiffs 
the  one-half  of  the  moneys  and  labour  expended  in  making  sub- 
stantial and  valuable  improvements,  whether  they  consist  of 
houses,  mills,  or  any  other  description  of  improvements,  is  entirely 
out  of  the  question ;  for  they  have  not  even  the  shadow  or  colour 
of  claim  to  be  reimbursed  the  same,  though  they  may  have  made 
them  all  in  good  faith,  and  under  the  conviction  that  they  were 
the  only  owners  of  the  land,  at  the  time,  on  which  they  were  made. 
The  answer  of  the  court  to  the  third  point  of  the  defendants 
has  just  been  shown  to  be  erroneous,  so  far  as  it  affirms  that  the 
plaintiffs  cannot  recover,  though  their  title  otherwise  be  good, 
without  paying  first  the  one-half  of  the  expense  incurred  by  the 
defendants  in  making  the  improvement,  if  it  was  believed  by  them 
that  Mr  Patterson  had  a  good  title  to  the  land  in  question.  And 
the  circumstance  of  the  plaintiffs  residing  within  30  miles  of  the 
property,  from  1827  to  the  time  of  trial,  was  wholly  immaterial, 
if  they  were  ignorant  of  their  right  and  title  to  an  undivided 
moiety  of  it.  There  is  no  evidence  going  to  show  that  they  came 
to  the  knowledge  that  they  were  not  devested  of  all  their  right  to 
the  property  by  the  sheriff's  sale,  until  shortly  before  the  institu- 
tion of  this  action ;  and  that  until  then  they  were  quite  as  ignorant 
of  it  as  Mr  Patterson  or  any  other  of  the  defendants.  But  it  would 
seem  as  if  there  was  less  excuse  for  Mr  Patterson  being  ignorant 
of  the  plaintiffs'  right  than  there  wras  for  the  plaintiffs  themselves. 
Mr  Patterson  having  purchased  the  property  and  paid  a  full  price 
for  it,  must  be  presumed  to  have  seen  and  examined  the  title  which 
he  got  of  Mr  Ormsby  for  it,  or  if  he  did  not,  it  was  a  great  ne- 
glect on  his  part.  Caveat  emptor  is  the  maxim  in  such  case.  And 
certainly  if  he  had  examined  into  the  title,  as  he  ought  to  have 
done,  he  would  have  seen  that  the  levy  and  sale  of  the  property 
made  by  the  sheriff  was  made  under  a  judgment  against  Jeremiah 
Barker  alone,  and  not  upon  a  judgment,  as  recited  in  the  writs 
of  fieri  facias  and  venditioni  eocponas,  against  Isaac  Gregg,  the 
father  of  the  plaintiffs,  and  Isaac  Wilson  in  conjunction  with 
Jeremiah  Barker;  and  seeing  this  fact,  he  was  bound  to  know  that 
in  law  the  sale  was  void  as  to  Isaac  Gregg's  right  and  interest  in 
the  premises  purchased  by  him  and  those  vested  in  his  heirs ;  for 
the  maxim  of  law  in  this  respect  is,  ignorantia  legis  neminem 
excusat.  The  plaintiffs  were  young  and  inexperienced  in  business 
at  the  time  the  property  was  sold  by  the  sheriff;  and  as  the  settle- 
ment of  their  father's  estate  had  been  undertaken  by  their  mother 
and  their  uncle,  her  brother,  to  whom  the  administration  of  it  had 
been  granted  by  the  register,  it  was  natural  for  them  to  suppose 
and  believe  that  everything  done  under  their  inspection  and  with 
their  knowledge  would  be  and  was  done  rightly.  So  that  it  is 
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not  at  all  surprising  that  many  years  should  have  elapsed  after 
the  sheriff's  sale  before  they  came  to  a  knowledge  of  the  fatal  de- 
fect in  it  as  to  their  interest  in  the  property.  There  does  not, 
therefore,  appear  to  be  the  least  ground  for  raising  an  objection 
to  their  claim  on  the  ground  of  delay,  either  in  law  or  equity. 

In  regard  to  the  fourth  point  submitted  by  the  defendants,  which 
was  answered  in  the  affirmative  by  the  court,  enough  has  been 
said  on  the  points  already  noticed  to  show  that  we  consider  the 
answer  to  the  fourth  point  correct,  and  that  there  is  no  error  in 
it.  But  having  shown  that  the  court  erred  in  matters  embraced 
in  the  preceding  points,  the  judgment  is  reversed,  and  a  venire  de 
novo  awarded. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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ABANDONMENT. 

BOARD  OF  PROPERTY,  1. 
SETTLEMENT,  1. 
UNSEATED  LAND,  4. 
WARRANT  AND  SURVEY,  5,  28. 

1.  A  title  may  be  lost  by  abandonment;  and  if  so,  it  falls  back  to 
the  State ;  but  is  never  thereby  transferred  to  an  adverse  claimant. 
Nor  can  a  stranger  who  discovers  another's  unsatisfied  warrant  in 
the  hands  of  the  deputy-surveyor,  or  elsewhere,  after  any  lapse  of 
time  from  its  date,  assume  the  ownership  of  it,  and  have  it  surveyed 
for  himself.     Orr  v.  Cunningham,  IV.  294. 

2.  Abandonment  is  not  to  be  presumed  from  lapse  of  time  against 
one  who  had  warrants  and  surveys,  and  paid  the  whole  purchase 
money  for  the  land  to  the  Commonwealth ;  nothing  will  do  short  of 
actual  ouster  for  twenty-one  years.     Urket  v.  Coryell,  V.  60. 

3.  Abandonment  of  land  by  a  settler  is  not  in  all  cases  a  matter 
of  fact ;  it  may  be  a  conclusion  of  law  from  facts.     Miller  v.  Cresson, 
V.  284. 

4.  To  constitute  an  abandonment,  there  must  be  an  actual  relin- 
quishment  of  possession  by  the  settler,  without  the  intention  of  re- 
turning.    Ibid. 

5.  It  is  error  to  submit  to  the  jury  the  question  of  abandonment, 
when  there  is  no  evidence  of  a  relinquishment  of  possession.     Ibid. 

6.  As  to  land  which  has  been  once  improved  and  cultivated,  aban- 
donment may  be  matter  of  law  to  be  decided  by  the  court,  or  of  fact 
to  be  determined  by  the  jury  ;  but  when  the  facts  with  respect  to  it  are 
doubtful,  it  must  be  referred  to  the  jury.   Forster  v.  M'Divit,  V.  359. 

ABATEMENT. 

FOREIGN  ATTACHMENT,  1,  2. 
PLEADING,  3,  7,  8,  9. 

1.  A  misnomer  of  the  plaintiff,  in  an  action  by  a  corporation,  must 
be  taken  advantage  of  by  a  plea  in  abatement.  Gray  v.  The  Monon- 
gahela  Navigation  Company,  II.  156. 
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2.  Quaire  ?  May  the  pendency  of  a  personal  action  for  the  same 
cause  in  a  foreign  state  be  pleaded  in  abatement?  Irvine  v.  Lumber- 
men's Bank,  II.  190. 

ACCOUNTS. 

COUNTY  TREASURER,  1,  2. 
EXECUTORS,  &c.,  12. 
PARTNERSHIP,  14. 

1.  When  there  are  mutual  accounts  between  parties,  the  items  of 
credit  and  charge  in  such  accounts,  within  six  years  before  the  com- 
mencement of  the  action,  are  deemed  equivalent  to  a  subsequent 
promise   reviving  the  debt.     Van   Swearingen  v.  Harris,  I.  356. 
Thompson  v.  Hopper,  I.  467. 

2.  If  part  of  an  account,  filed  as  a  mechanic's  lien,  be  for  lumber 
furnished  to  the  contractor  before  he  entered  into  the  contract,  which 
could  not  be  a  lien,  and  a  part  afterwards  which  was  used  in  the 
building,  and  there  be  a  credit  in  the  account  of  the  lumber-man  for 
a  payment,  it  may  be  referred  to  the  jury  to  determine  whether  the 
payment  shall  be  applied  to  that  part  of  the  account  which  was  a 
lien,  or  that  which  was  not.     Dickinson  College  v.  Church,  I.  462. 

3.  If  one  who,  by  the  nature  of  his  agreement,  is  bound  to  keep 
an  account  of  profits,  refuses  or  neglects  to  produce  it  upon  the  trial 
of  a  cause  involving  a  settlement  of  his  accounts,  the  jury  will  be 
justified  in  charging  him  beyond  what  it  can  be  shown  he  received. 
Dickey  v.  M'Cullough,  II.  88. 

4.  Receiving  an  account  rendered  without  objection,  does  not 
preclude  the  party  from    afterwards  showing  an  .unobserved  error 
which  passed  without  notice,  by  the  common  blunder  of  all  parties. 

Such  an  error  might  be  corrected  even  in  a  settled  account,  where 
neither  party  had  been  prejudiced  by  the  acquiescence.  Jones  v. 
Dunn,  III.  109. 

5.  It  seems,  questions  may  be  asked  to  support  the  character  and 
standing  of  third  persons  called  in  to  assist  others  in  a  settlement  of 
accounts,  though  they  have  not  been  first  attacked,  if  the  opposite 
party  has  previously  asked  questions  indirectly  reflecting  on  them. 

An  answer,  however,  that  their  characters  stood  fair,  being  no 
more  than  the  law  implies,  is  not  error.  Postens  v.  Fastens,  III.  127. 

ACCOUNT  RENDER. 
PARTNERSHIP,  40. 

1.  If  an  agreement  of  settlement  between  partners  be  set  aside,  in 
an  action  upon  it,  on  the  ground  of  fraud  in  obtaining  it,  the  parties 
are  thereby  restored  to  their  original  rights  and  liabilities,  and  an 
action  of  account-render  will  afterwards  lie  by  one  against  the  other. 
Leonard  v.  Leonard,  I.  342. 

2.  An  action  of  account-render  will  lie  upon  a  contract  of  lease 
by  the  landlord  against  the  tenant,  to  recover  that  portion  of  the 
profits  of  the  property  leased  which,  by  his  contract,  he  was  bound 
to  render  as  rent.     Long  v.  Fitzsimmons,  I.  530. 
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3.  In  account  render  a  count  charging  the  defendant  as  bailiff  of 
the  plaintiff's  land  may  be  joined  to  a  count  charging  him  as  tenant 
in  common  with  the  plaintiff.     M' Adam  v.  Orr,  IV.  550. 

4.  And  such  count  may  be  added  on  the  trial  as  an  amendment. 
Ibid. 

ACCOUNT  STATED. 

1.  The  acknowledgment  of  a  defendant  that  a  certain  sum  is  due, 
raises  an  implied  promise  to  pay  the  amount,  and  it  is  recoverable 
under  a  count  for  account  stated.  Tassey  v.  Church,  IV.  141. 

ACT  OF  ASSEMBLY. 
ASSIGNMENT,  16. 
CONTRACT,  13. 
EVIDENCE,  22. 
VENDOR,  &c.,  41. 

1.  An  Act  of  Assembly  directing  a  judgment  to  be  opened,  and 
the  defendant  let  into  a  defence  upon  the  plea  of  payment,  is  the 
exercise  of  a  jurisdiction  of  a  remedial  character,  partly  legislative 
and  partly  judicial,  and  not  in  violation  of  the  constitution. 

Legislative  and  judicial  powers  sometimes  so  commingle,  that  the 
exercise  of  a  certain  kind  of  judicial  authority  in  the  passage  of  a 
law  is  in  accordance  with  precedents,  and  not  contrary  to  received 
constitutional  principles,  nor  such  as  a  court  could  annul.  Braddee 
v.  Brownfield,  II.  271. 

2.  An  Act  of  Assembly  authorized  a  sale  of  real  estate  by  a 
trustee  to  be  appointed  by  the  Orphans'  Court,  the  court  to  prescribe 
the  time,  place,  and  manner  of  his  sale.     Held,  that  this  contem- 
plated a  future  sale,  and  also  a  public  sale,  and  that  a  private  sale 
before  the  passage  of  the  Act  was  invalid,  notwithstanding  it  was 
approved  of  by  the  Orphans'  Court. 

The  suit  to  enforce  payment  of  the  purchase  money  in  such  case, 
can  only  be  brought  by  the  trustee,  and  not  in  the  name  of  the  cestui 
que  trust.  Ellct  v.  Pazson,  II.  418. 

3.  The  Commonwealth  may  pass  a  retrospective  law  impairing 
her  own  right :  and  therefore  a  supplementary  Act  passed  after  a 
forfeiture  incurred  to  the  Commonwealth  under  a  former  Act,  de- 
claring it  not  to  be  incurred  by  the  true  intent  and  meaning  of  the 
former  Act,  releases  the  penalty.     Davis  v.  Dawes,  IV.  401. 

4.  An  Act  of  Assembly  declaring  the  children  of  a  bastard  child 
able  and  capable  to  inherit  and  transmit  the  estate  of  their  deceased 
mother,  as  fully  as  if  the  said  bastard  child  had  been  born  in  wed- 
lock, does  not  devest  real  estate  which  had  previously  passed  by 
descent  from  the  mother  to  her  brothers,  so  as  to  vest  it  in  the  chil- 
dren of  the  deceased  bastard  child.     Norman  v.  Heist,  V.  171. 

5.  The  Legislature  cannot  take  the  property  of  one  individual, 
with  or  without  compensation,  in  order  to  give  it  to  another.     Ibid. 

6.  An  Act  of  Assembly  will  not  be  construed  to  repeal  by  impli- 
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cation  an  express  enactment,  unless  there  be  a  clear  and  strong  in- 
consistency between  them.     Street  v.  Commonwealth,  VI.  209. 

7.  Qucere,  whether  if  land  be  conveyed  to  trustees  in  trust  for  an 
academy,  which  is  afterwards  incorporated  by  an  Act  of  Assembly 
directing  the  property  to  vest  in  the  corporation,  the  Act  is,  so  far 
as  respects  the  vesting  of  the  land,  unconstitutional  and  void.     Fox 
v.  The  Union  Academy,  VI.  353. 

8.  One,  however,  who  contracts  with  the  corporation  to  pay  money 
for  land  obtained  from  them  and  held  by  him,  not  having  notice  not 
to  pay,  and  there  being  no  adverse  claimant  who  could  again  recover 
the  money,  cannot  raise  this  question  of  the  invalidity  of  the  transfer 
in  an  action  of  assumpsit  by  the  corporation  to  recover  the  money. 
Ibid. 

9.  It  seems  it  might  be  otherwise  in  an  ejectment  for  the  land. 
Ibid. 

ACTION. 

ACT  OF  ASSEMBLY,  2. 
ATTORNEY  AT  LAW,  1. 
BILLS  OF  EXCHANGE,  10,  17. 
BOND,  12. 

COMMON  INFORMER,  1. 
CONTRACT,  6. 
COSTS,  4. 
DOWER,  2,  3. 
EQUITY,  1. 
EXECUTORS,  &c.,  15. 
HUSBAND,  &c.,  19. 
INTESTATE,  6,  7,  8,  9. 
PARTITION,  8. 

PARTNERSHIP,  22,  27,  35,  40. 
PRINCIPAL  AND  AGENT,  2,  35. 
STAKEHOLDER,  3. 
TOWNSHIP,  1. 
VENDOR,  &c.,  63. 
WORK  AND  LABOUR,  1. 

1.  R.,  against  whom  a  domestic  attachment  had  issued,  transfer- 
red to  G.  a  check  for  the  payment  of  money,  which  G.  applied  to 
the  payment  of  a  debt  for  which  he  was  security  for  R.     Held,  that 
an  action  for  money  had  and  received  would  not  lie  by  the  trustees 
under  the  domestic  attachment  against  G.  to  recover  the  amount  of 
the  check.     Rutter  v.  Gable,  I.  108. 

2.  If  a  joint  suit  be  brought  against  two  obligors,  one  of  whom 
dies  pending  the  action,  and  the  plaintiff  takes  a  judgment  against 
the  survivor,  the  estate  of  the  deceased  obligor  is  thereby  discharged 
from  liability.     Finncy  v.  Cochran,  I.  112. 

3.  A  claim  which  is  founded  upon  a  transaction  which  is  either 
malum  prohibitum  or  malum  in  se,  cannot  be  enforced  by  an  action 
of  any  kind. 

A  contract  of  purchase  of  a  prize  lottery-ticket,  the  sale  of  which 
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was  prohibited  by  law,  cannot  be  enforced  by  action,  nor  will  the 
purchaser  be  entitled  to  recover  in  an  action  for  money  had  and  re- 
ceived, upon  proof  that  the  seller  of  the  ticket  received  the  amount 
of  the  prize-money.  Eberman  v,  Reitzel,  I.  181. 

4.  He  who  has  performed  a  special  agreement  to  do  a  particular 
thing,  may  recover  the  stipulated  price  of  it,  by  an  action  of  indebi- 
tatus  assumpsit,  and  use  the  agreement  as  evidence  of  the  amount 
of  compensation  due.     But  if  there  be  but  part  performance  by  the 
plaintiff  of  his  part  of  the  contract,  and  he  may  be  excused  from  an 
entire  performance  by  the  act  or  agreement  of  the  defendant,  the 
action  to  recover  compensation  must  be  on  the  special  agreement, 
with  an  averment  of  the  plaintitFs  readiness  to  perform,  as  an  excuse 
for  the  want  of  actual  performance.     Harris  v.  Ligget,  I.  301. 

5.  An  action  may  be  maintained  by  the  legal  authorities  of  a 
borough  against  a  collector  of  school-tax,  to  recover  the  amount  of 
a  duplicate,  put  into  his  hands  for  collection  by  the  same  authorities. 
Wilson  v.  Borough  of  Lewiston,  I.  428. 

6.  The  disturbance  of  a  member  of  a  religious  congregation, 
while  engaged  in  religious  exercises  in  the  church,  by  making  loud 
noises  in  singing,  reading,  and  talking,  is  an  injury  for  which  no 
action  can  be  maintained  by  him.     Owen  v.  Hcnman,  I.  548. 

7.  S.  A.  &  W.  E.  and  the  firm  of  I.  C.  J.,  O.  &  Co.,  merchants, 
residing  in  Philadelphia,  agreed  with  N.  D.  and  with  each  other,  to 
enter  into  the  Chinese  trade,  for  not  less  than  three  nor  more  than 
five  years :  the  first  named  parties  furnishing  capital  to  send  two  ships 
annually  to  Canton  via  England ;  and  N.  D.  giving  his  services  in 
selling  the  goods  at  Canton  and  investing  the  proceeds  in  return  car- 
goes, separately  consigned  to  the  parties  in  Philadelphia,  in  propor- 
tion to  their  respective  shares.     N.  D.  was  not  to  bear  any  part  of 
the  loss  on  dry  goods,  but  was  to  share  equally  with  the  others  the 
profits  on  their  sales  and  to  receive  a  commission  on  specie  as  well 
as  other  parts  of  each  cargo.     His  profits  and  commissions  were  to 
be  taken  out  at  Canton  and  shipped  on  his  separate  account  in  one 
of  the  company's  vessels ;  and  the  funds  of  the  other  parties  were 
to  be  invested  for  each  of  them  on  separate  account ;  and  Chinese 
goods  separately  invoiced  and  consigned  to  them  in  proportion  to 
their  shares,  without  regard  to  the  state  of  the  partnership  accounts. 
This  arrangement  continued  during  the  contemplated  period  of  five 
years,  and  was  succeeded  by  another  between  N.  D.,  on  the  one 
hand,  who  was  to  receive  a  commission  on  dry  goods  instead  of 
profits,  and  the  other  parties,  on  the  other  hand,  except  W.  E.  who 
had  retired.     It  was  succeeded  by  another  on  the  same  terms,  except 
that  the  concern  guaranteed  that  the  commissions  should  not  fall 
short  of  $25,000  per  year.     Held,  that  a  joint  action  for  money  had 
and  received,  to  recover  the  proceeds  of  sales  made  in  the  second 
and  third  periods,  might  be  maintained  by  S.  A.  &- 1.  C.  J.,  O.  &.  Co. 
against  N.  D. 

Held  also,  that  N.  D.  could  not  set-off  in  such  suit  a  debt  due  to 
him  by  S.  A.     Archer  v.  Dunn,  II.  327. 

8.  An  action  against  the  Bank  of  Pennsylvania,  which  is  located 
ix.  —  28  T 
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in  Philadelphia,  cannot  be  instituted  in  the  county  of  Berks  by  a 
service  of  the  process  upon  the  cashier  of  the  branch  of  the  bank 
located  in  that  county.  Brobst  v.  Bank  of  Pennsylvania,  V.  379. 

9.  Money  voluntarily  paid  in  discharge  of  a  void  obligation  cannot 
be  recovered  back.     Speise  v.  M'Coy,  VI.  485. 

10.  An  attorney-at-law,  who,  in  purchasing  a  writ  for  his  client,  is 
charged  and  pays  more  for  it  than  the  law  allows,  cannot  maintain 
in  his  own  name  an  action  against  the  officer  to  recover  the  penalty 
imposed  for  taking  illegal  fees.     Baldwin  v.  Cash,  VII.  425. 

11.  For  an  act  which  happens  to  be  both  a  public  and  a  private 
wrong,  the  public  and  the  party  aggrieved  each  has  a  distinct  con- 
current remedy,  the  former  by  indictment,  and  the  latter  by  an  action 
suited  to  the  particular  circumstances  of  his  case  :  the  26th  and  27th 
sections  of  the  Act  of  Kith  June  1836,  which  provides  the  remedy 
and  punishment  for  publications  respecting  the  conduct  of  Judges 
of  the  court,  does  not  alter  this  principle  with  regard  to  offences  of 
that  kind.     Foster  v.  The  Commonwealth,  VIII.  77. 

12.  For  an  injury  done  to  the  horse  of  a  customer  by  the  bursting 
of  a  steam-boiler  at  a  mill,  case  and  not  trespass  is  the  proper  form 
of  action,  and  it  may  be  maintained  by  the  owner  of  the  horse  which 
was  at  the  time  in  the  possession  of  another  person.     Spencer  v. 
Campbell,  IX.  32. 

13.  One  who  is  exercising  a  public  trade  or  business  which  re- 
quires the  use  of  a  steam-engine,  is  responsible  for  any  injury  to 
another  which  is  the  consequence  of  its  insufficiency.     Ibid. 

14.  The  owner  of  a  raft,  although  not  present,  is  liable  for  any 
damage  which  may  be  done  to  the  property  of  others  upon  the  river, 
occasioned  by  negligence  or  unskilful  management  of  his  pilot. 
Shaw  v.  Reed,  IX.  72. 

15.  A  covenant  of  F  to  become  the  surety  of  O  to  M  in  a  certain 
note  in  which  G  was  then  the  surety,  and  thereby  "  relieve  and  ex- 
onerate" the  said  G  as  surety,  is  rightly  sued  in  the  name  of  G. 
Flinn  v.  M'Gonigle,  IX.  75. 

16.  A  workman  who  contracts  with  the  Commonwealth  for  the 
construction  of  a  piece  of  work  upon  the  Pennsylvania  Canal  for  a 
stipulated  price,  is  liable  upon  an  implied  assumpsit  to  pay  the  owner 
of  the  land  on  the  line  of  the  work  from  whom  he  takes  the  mate- 
rials used  in  its  construction.     May  v.  Kornhaus,  IX.  121. 

ADMINISTRATION  ACCOUNT. 

Each  of  several  co-administrators  has  a  right  to  settle  a  separate 
account  of  his  administration,  but  this  will  not  affect  his  joint  liability 
on  his  official  bond  for  the  acts  of  his  co-administrator.  Case  of 
Patterson's  Estate,  I.  291.  . 

ADMIRALTY. 

On  a  libel  filed  in  the  District  Court  of  the  United  States,  to  re- 
cover damages  against  the  master  of  a  brig  then  lying  in  the  port  of 
Philadelphia,  for  non-delivery  of  goods  on  a  former  voyage,  at  the 
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port  of  New  Orleans,  the  district  Judge  ordered  process  to  issue 
according  to  the  prayer  of  the  petition,  without  prejudice  to  the 
question  of  jurisdiction.  Under  this  process  the  brig  was  seized  and 
detained.  Afterwards,  on  a  plea  to  the  jurisdiction,  the  district 
Judge  dismissed  the  libel.  Held,  that  the  order  of  the  Judge  was 
a  sufficient  justification  to  the  defendants  for  the  seizure  and  deten- 
tion of  the  vessel.  Thompson  v.  Lyle,  III.  166. 

ADVANCEMENT. 

EXECUTORS,  &c.,  16. 

1.  Loose  declarations  of  a  parent  that  he  intended  an  existing  debt 
should  be  an  advancement,  not  substantiated  by  writing,  not  made  to 
the  child  nor  assented  to  by  him,  nor  accompanied  by  any  act,  are 
not  sufficient  to  destroy  a  debt  secured  by  a  legal  instrument  in  full 
force,  and  change  it  into  a  gift  by  way  of  advancement,  whether 
offered  by  the  son  to  defeat  the  recovery  of  the  debt,  or  by  the  repre- 
sentatives of  the  father  against  the  son  to  defeat  his  claim  for  a  dis- 
tributive share.     Havcrstock  v.  Sarbach,  I.  390. 

2.  In  an  issue  between  a  father  and  a  creditor  of  his  deceased  son, 
to  try  whether  a  sum  of  money  given  by  the  father  to  the  son  was  a 
loan  or  an  advancement,  it  is  competent  for  the  latter  to  prove  that 
the  son  worked  for  the  father  after  he  arrived  at  full  age.     Christman 
v.  Siegfried,  V.  400. 

3.  It  is  also  competent  in  such  case  to  prove  that  the  father  had 
made  advancements  to  his  other  children.     Ibid. 

4.  Testator,  after  giving  his  wife  an  annuity,  directed  his  executors 
"  to  ascertain  how  much  has  been  advanced  by  me  to  each  and  every 
of  my  children,  &c.,  and  how  much  each  of  them  may  be  indebted 
to  me  on  bond,  note,  book-account  or  otherwise,  and  to  so  divide  the 
residue  of  my  said  property  among  my  said  children,  &c.,  as  that 
each  child  may  have  an  equal  share  of  my  estate ;  that  is,  that  the 
monies  so  advanced  to  any  of  my  said  children,  &c.,  and  for  which 
they  shall  be  indebted  to  me  as  aforesaid,  be  counted  as  so  much 
paid  on  account  of  the  share  of  such  child  in  my  estate,"  &c.    The 
testator  at  his  death  held  notes  of  each  of  his  sons,  a  book-account 
against  one,  and  a  bond  and  warrant  of  his  son-in-law  never  entered 
up.     On  one  of  the  notes  he  had  received  a  year's  interest  eight 
years  before  the  date  of  the  will ;  on  the  others  no  interest  was  ever 
paid.     Held,  that  the  will  converted  the  notes  and  bond  and  book- 
account  from  debts  into  advancements,  and  that  no  interest  was 
chargeable  on  them.     Green  v.  Howell,  VI.  203. 

AFFIDAVIT. 

EVIDENCE,  117. 

AFFIDAVIT  OF  DEFENCE. 
BILLS,  &c.,  40,  41,  42. 
DISTRICT  COURT  OF  MERCER  COUNTY. 
1.  The  Act  of  28th  March  1835,  establishing  the  affidavit  system 


220  GENERAL  INDEX. 

AFFIDAVIT  OF  DEFENCE. 

in  the  District  Court,  applies  to  an  action  on  a  bank  note,  in  which 
the  plaintiff  seeks  to  recover  the  amount,  with  twelve  per  cent,  in- 
terest, for  refusal  to  pay  on  demand  at  the  banking-house. 

If  averments,  beyond  the  instrument  of  which  a  copy  is  filed,  are 
set  forth  by  the  plaintiff  in  a  statement  or  memorandum,  the  de- 
fendant may  deny  them  in  his  affidavit ;  if  not  denied,  they  are  ad- 
mitted. 

If  the  averment  is  obscure,  on  the  defendant's  pointing  it  out,  the 
plaintiff  may  amend. 

In  a  suit  on  a  note  the  court  may  give  judgment  for  the  plaintiff 
by  default  for  want  of  a  sufficient  affidavit  of  defence,  without  re- 
quiring the  plaintiff  to  surrender  the  note,  and  assess  the  damages 
without  writ  of  inquiry.  Bank  of  the  United  States  v.  Thayer,  II. 
443.  Same  v.  Lockhart,  II.  443. 

2.  It  is  not  necessary,  under  the  affidavit  system  established  by 
the  Act  of  28th  of  March  1835,  for  the  District  Court,  that  a  de- 
claration or  statement  should  be  filed  in  all  cases,  though  the  court 
may  direct  it  to  be  done. 

The  lessee  is  not  discharged  from  an  express  covenant  to  pay  rent, 
by  the  lessor's  recognising  the  assignee  of  the  lease  as  tenant,  and 
receiving  rent  from  him,  though  the  lessee  never  entered. 

An  affidavit  that  the  defendant  did  not  enjoy  the  privileges  cove- 
nanted for  by  the  lessor,  is  not  an  averment  that  the  lessor  had  pre- 
vented him  from  the  enjoyment  of  them. 

It  seems  that  if  two  defendants  are  sued,  and  one  only  is  served 
with  process,  and  appears  and  makes  defence,  a  judgment  entered 
generally  is  a  judgment  against  such  defendant  only.  Dewey  v. 
Dupuy,  II.  553. 

3.  If  a  judgment  be  opened  upon  an  affidavit  of  defence,  and  the 
defendant  let  into  a  defence  upon  the  merits,  he  will  not,  upon  the 
trial,  be  permitted  to  take  advantage  of  a  technical  exception  to  the 
form  of  action.     Ekel  v.  Snevily,  III.  272. 

4.  Upon  an  affidavit  of  defence  to  part  of  a  claim,  the  plaintiff 
may  take  judgment  for  the  residue  and  receive  it ;  and  proceed  to 
issue,  trial  and  judgment  for  that  which  was  disputed.     M'Kinney 
v.  Mitchell,  IV.  25. 

5.  An  affidavit  of  defence  to  a  bond  given  for  the  purchase  money 
of  land  conveyed  by  deed  with  general  warranty,  stated  that  adverse 
outstanding  claims  existed  prior  to  the  purchase.     Held,  insufficient, 
for  not  alleging  that  these  claims  were  good  or  believed  by  the  de- 
fendant to  be  so.     Brick  v.  Coster,  IV.  494. 

6.  The  defendant  in  his  affidavit  of  defence  must  swear  to  facts : 
presumptions  in  his  favour  will  not  supply  the  want  of  them.     Moore 
v.  Somerset,  VI.  262. 

7.  A  rule  of  court  which  requires  the  defendant,  on  notice,  to  file 
an  affidavit  of  defence,  is  sufficiently  complied  with  by  an  affidavit 
made  by  a  third  person  in  the  absence  of  the  defendant,  that  he  has 
a  just  defence  to  the  plaintiffs  cause  of  action,  without  setting  out 
the  particulars  of  it,  or  the  deponent's  knowledge  on  the  subject. 
Burkhart  v.  Parker,  VI.  480. 
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MORTGAGE,  2. 
PARTNERSHIP,  17. 
PRINCIPAL  AND  AGENT. 

AGREEMENT. 
BOND,  3. 
CONTRACT,  7. 
DEED,  12. 
HUSBAND,  &c.,  19. 
LEASE,  4,  5. 
MERGER,  2. 
PAROL  EVIDENCE,  1. 
VENDOR  AND  VENDEE,  9. 
VENDOR,  &c.,  20. 
WORK  AND  LABOUR,  1. 

1.  Articles  of  agreement  for  the  purchase  of  land  become  merged 
in  the  conveyance  and  thenceforth  null  and  void  :  there  being  no 
allegation  of  fraud  or  mistake  in  the  execution  of  the  conveyance. 
Crcigh  v.  Beelin,  I.  83. 

2.  Where  an  agreement  in  writing,  without  date,  altogether  exe- 
cutory in  its  terms,  contains,  among  other  things,  a  stipulation  that 
a  certain  sum  of  money  shall  be  paid  on  the  1st  of  May  1838,  the 
necessary  inference  is,  that  it  was  made  before  that  day ;  and  the 
agreement  being  in  writing,  it  is  not  error  in  the  court  to  draw  this 
inference  and  to  instruct  the  jury  accordingly.    Clcavinger  v.  Reimar, 
III.  486. 

3.  To  construe  a  written  agreement,  the  whole  instrument  must 
be  taken  into  view,  and  not  merely  particular  expressions.     Hence 
the  words   "  on   condition"   may  be  construed   to  mean   "  on   the 
terms,"  in  order  to  effectuate  the  intention  of  the  parties.     Meanor 
v.  M'Kowan,  IV.  302. 

4.  K  &,  S  were  joint  contractors  for  the  purchase  of  lands  called 
"  Lee's  lands,"  to  hold  as  tenants  in  common,  and  by  agreement  the 
seller  was  to  convey  to  K  to  hold  an  undivided  moiety  for  himself, 
and  the  other  moiety  for  S.     S  agreed  with  R  that  he  should  have 
one-third  of  the  nett  proceeds  or  profits  of  the  said  lands  (describing 
them  as  lying  on  and  about  the  Mine  Hill  in  Schuylkill  county,  con- 
taining about  1400  acres)  in  consideration  of  his  services  in  their 
sale.     About  three  months   afterwards,  by  another   agreement  be- 
tween K  &  R,  K  bound  himself  to  convey  to  R,  his  heirs  and 
assigns,  the  one-sixth  part  of  a  certain  tract  of  land,  situate  on  the 
waters  of  Mill  Creek,  in  Schuylkill  county,  adjoining  lands  of  Fran- 
cis B.  Nichols,  Kettle  &.  Wagner,  Potts  &,  Bannan,  and  others, 
containing  by  estimation  1200  acres,  being  the  same  tracts  of  land 
which  were  known  by  the  name  of  Lee's  lands,  to  be  conveyed  to 
said  R  when  the  title  to  said  land   shall  be   arranged  and  settled 
agreeably  to  the  understanding  and  agreement  made  with  S,  and 
also  to  account  with  said  R  for  one-third  of  the  nett  profits  of  sale 
of  one  moiety  already  made  to  S  W.     The  original  agreement  with 
S  was  in  the  possession  of  R  when  the  last  agreement  was  made, 

IX. T* 
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and  not  produced  or  shown  to  K ;  and  there  were  older  claims  to  the 
land  by  third  persons  not  settled  or  arranged. 

Held,  1.  That  the  last  agreement  was  executory  even  if  it  em- 
braced lands. 

2.  That  in  the  absence  of  evidence  to  show  any  other  agreement 
in  writing  than  the  two  above-mentioned,  the  latter  agreement  must 
be  taken  as  referring  to  the  former,  so  as  to  make  the  former  a  part 
of  it,  and  bound  K  only  to  the  extent  of  the  former  agreement  with 
S ;  and  that  R  had  no  right  to  the  lands  themselves  so  as  to  be  able 
to  maintain  partition  or  ejectment,  but  only  an  interest  in  the  pro- 
ceeds after  sales  made. 

3.  It  appearing  that  Lee  had  been  the  owner  of  three  contiguous 
tracts  at  or  near  the  neighbourhood  of  the  above  description,  con- 
taining 1200  acres  85  perches,  that  K  &,  S  had  agreed  with  him  for 
those  tracts  before  the  first  agreement,  and  that  he  had  conveyed 
them  to  K  just  before  the  last  agreement,  and  that  they  were  the 
only  lands  K  &,  S  had  any  right  to  when  they  agreed  with  R,  all 
evidence  that  any  other  lands  were  meant  was  irrelevant  and  inad- 
missible.    Seitzinger  v.  Ridgway,  IV.  472. 

5.  If  the  matter  in  dispute  and  object  of  a  written  agreement, 
whether  under  seal  or  not,  can  be  discovered,  it  will  be  construed  so 
as  to  effect  that  object.     Worralts  Accounts,  V.  111. 

6.  Where  a  suit  has  been  compromised  and  a  doubtful  question 
settled,  it  will  not  be  opened  unless  there  has  been  fraud  or  imposi- 
tion, especially  where  the  agreement  of  compromise  indicates  an 
intention  to  end  the  matters  in  dispute.     Ibid. 

7.  Therefore  a  release  of  demands  executed  on  the  settlement  of 
a  family  dispute  will  be  construed  according  to  the  design  and  intent 
of  the  parties,  and  not  by  technical  expressions.     Ibid. 

8.  A  judgment  for  $91,500  was  amicably  revived,  with  an  agree- 
ment annexed  that  it  was  "  revived  for  the  sum  of  $9240,  the  whole 
amount  for  which  the  same  was  given  having  been  fully  paid  and 
satisfied,  except  the  debt  due  to  the  Bank  of  North  America,  of 
which  the  principal  is  $4620."     Held,  it  was  revived  as  security  for 
the  debt  due  the  bank,  and  that  debt  was  the  principal  of  $4620, 
and  interest  due  on  it  at  the  time  of  the  agreement.     Nixon  v. 
M'Callmont,  VI.  159. 

9.  Such  agreement  is  collateral  to  the  judgment,  and  is  to  be  con- 
strued as  if  distinct  and  separate  from  it,  and  parol  evidence  is  ad- 
missible to  explain  its  meaning,  but  not  to  contradict  it.     Ibid. 

10.  The  defendant  executed  an  agreement  under  seal,  reciting  a 
bond  and  mortgage  for  $4000,  from  B  to  the  plaintiffs,  by  which  he 
covenanted,  in  case  a  sheriff's  sale  of  the  mortgaged  premises  should 
not  satisfy  the  amount  of  the  bond  with  interest  and  costs,  over  and 
above  all  liens,  claims  and  demands,  to  pay  the  difference ;  and  guar- 
anteed the  premises  free  from  mechanics'  liens.     Appended  to  the 
specialty  was  a  parol  agreement  of  same  date  by  the  plaintiffs,  that 
when  and  so  soon  as  $750  should  be  paid  them  in  part  satisfaction 
of  the  bond,  the  guaranty  should  be  cancelled,  provided  sufficient 
releases  of  the  mechanics'  liens  on  the  premises  should  be  previously 
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given  to  them.  The  plaintiffs  afterwards  sued  out  the  bond,  on 
which  the  premises  were  sold  for  $2000,  and  distribution  made  by 
an  auditor  of  $552.64  for  mechanics'  liens,  &.c.,  and  the  balance 
to  the  plaintiffs  on  their  mortgage.  The  plaintiffs  brought  covenant 
against  the  defendant  on  the  specialty  to  recover  the  balance  of  the 
bond. 

Held,  1.  That  covenant  was  the  proper  form  of  action,  and  that 
the  plaintiffs  might  give  the  specialty  in  evidence  without  the  parol 
memorandum. 

2.  That  the  report  of  the  auditor  was  evidence  to  show  how  much 
was  awarded  to  the  plaintiffs. 

3.  That  the  parol  agreement,  depending,  as  it  did,  on  an  unper- 
formed condition,  was  not  an  obstacle  to  the  plaintiffs'  demand. 

4.  That  in  such  action  the  defendant  might  set  off  a  loss  under  a 
policy  of  insurance  on  the  mortgaged  premises  executed  by  the  plain- 
tiffs to  a  third  person  and  assigned  by  him  to  the  defendant. 

5.  That  the  want  of  a  direct  averment  in  such  plea  of  interest  in 
the  property  insured,  could  only  be  taken  advantage  of  on  special 
demurrer.      Ellmaker  v.    The  Franklin  Fire  Ins.   Company,  VI. 
439. 

11.  An  agreement  by  one  of  several  heirs  of  an  intestate  to  sell 
and  convey  all  his  interest  in  the  real  estate,  "  except  so  much  of 
I  said  estate  as  shall  be  coming  to  the  said  E  at  the  decease  of  the 
widow,"  is  to  be  construed  to  mean  an  agreement  to  sell  and  convey 
two-thirds  of  the  interest  of  the  vendor  in  his  father's  estate.  Lud- 
wig  v.  Leonard,  IX.  44. 

AGREEMENT  OF  PARTIES. 

1.  If  the  parties  to  an  action  enter  into  an  agreement  that  the 
cause  shall  be  tried  upon  a  certain  plea,  it  is  not  in  the  power  of  the 
court  afterwards  to  admit  any  other  plea  without  the  consent  of  both 
parties.  Fursht  v.  Overdeer,  III.  470. 

ALIEN. 

1.  An  alien,  by  the  law  of  Pennsylvania,  acquires  no  title  in  his 
wife's  estate  of  inheritance,  as  tenant  by  the  curtesy  initiate.  Reese 
v.  Waters,  IV.  145. 

ALIEN  ENEMY. 
BANKRUPT,  1. 

ALLEGHENY  COUNTY,  COMMON  PLEAS  OF. 

SCIRE  FACIAS. 

AMENDMENT. 

ACCOUNT  RENDER,  4. 
APPEAL,  13. 
COMMON  INFORMER,  2. 
RECOGNIZANCE,  7. 
SCHOOL,  4. 


224  GENERAL  INDEX. 

AMENDMENT. 

1.  An  amendment  at  common  law  is  not  the  subject  of  a  writ  of 
error.     Davis  v.  Church,  I.  240. 

2.  A  declaration  may  be  amended  in  matter  of  form  after  verdict 
and  judgment  and  writ  of  error  sued  out,  where  substantial  justice 
has  been  done  in  the  trial  of  the  cause,  and  the  defendant  was  not 
prejudiced  by  the  informality.     Wampler  v.  Shissler,  I.  365. 

3.  Upon  a  motion  to  quash  an  appeal  from  the  judgment  of  a  jus- 
tice of  the  peace  on  the  ground  of  a  defective  recognizance,  the 
appellant  should  be  permitted  to  amend  it,  and  thus  perfect  the  appeal. 
Bream  v.  Spanglcr,  I.  378. 

4.  A  plaintiff,  in  an  action  on  the  case  in  .assumpsit,  may  amend 
his  declaration  on  the  trial  of  the  cause,  by  increasing  the  amount 
of  his  claim  in  the  several  counts,  and  making  a  corresponding  altera- 
tion in  the  amount  of  damages ;  and  whether  this  be  a  sufficient 
cause  to  entitle  the  defendant  to  a  continuance  of  the  cause,  is  a 
matter  of  discretion  with  the  court.     Tasseyv.  Church,  IV.  141. 

5.  After  an  appeal  by  a  defendant  from  an  award  of  arbitrators 
against  him,  the  plaintiff  cannot  file  an  additional  count  containing 
a  new  and  distinct  cause  of  action  from  that  tried  by  the  arbitrators. 
Hilyard's  Estate,  V.  32. 

6.  If  the  narr.  sets  out  a  contract  with  the  plaintiff  alone,  a  new 
count  averring  a  contract  with  the  plaintiff  and  another  since  de- 
ceased, contains  a  new  and  distinct  cause  of  action.     Ibid. 

7.  If  a  suit  be  brought  in  the  name  of  A  B,  and  "  others,"  the 
record  cannot  be  amended  by  striking  out  "  others,"  and  inserting 
the  name  of  another  party,  more  especially  when  the  cause  had  been 
previously  referred  to  arbitrators,  from  whose  award  there  had  been 
an  appeal.     Carskaddenv.  M'Gee,  VII.  140. 

8.  It  is  not  in  the  power  of  the  Court  of  Common  Pleas  to  permit 
an  amendment  after  suit  brought,  by  which  the  Christian  name  of 
one  of  the  plaintiffs  should  be  changed.     Horbach  v.  Knox,  VIII.  30. 

ANCIENT  DEEDS. 

EVIDENCE,  58. 

ANNUITY. 

LOAN,  1. 

ANTENUPTIAL  SETTLEMENT. 
HUSBAND  AND  WIFE,  5. 

APPEAL. 

AMENDMENT,  5. 
ARBITRATION,  &c.,  4,  7,  8,  22. 
BAIL,  5. 

CORPORATION,  8,  9. 
COSTS,  8. 
DECLARATION,  3. 
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FOREIGN  ATTACHMENT,  8. 
INSOLVENT,  3. 
NISI  PRIUS. 
SEQUESTRATOR,  1. 

1.  The  forms  of  pleading  must  be  adapted  to  the  cause  of  action 
with  the  same  strictness,  whether  the  cause  originate  by  writ,  or  be 
brought  into  court  by  appeal  from  the  judgment  of  a  justice  of  the 
peace.     Harris  v.  Ligget,  I.  301. 

2.  If  a  joint  suit  against  two  be  referred  to  arbitrators,  and  an 
award  made  against  both,  from  which  one  appeals,  the  judgment 
remains  against  him  who  does  not  appeal,  and  the  cause  is  tried  as 
to  the  other  alone.     Anderson  v.  Levan,  I.  334. 

3.  Upon  a  motion  to  quash  an  appeal  from  a  judgment  of  a  justice 
of  the  peace,  on  the  ground  of  a  defective  recognizance,  the  appellant 
should  be  permitted  to  amend  it,  and  thus  perfect  the  appeal.     Bream 
v.  Spongier,  I.  378. 

4.  The  court  will  not  grant  a  rule  to  an  appellant  from  a  decree 
of  an  Orphans'  Court,  to  take  depositions  to  supply  matters  not  heard 
by  the  court  below,  unless  after  a  hearing  they  are  of  opinion  that 
the  justice  and  equity  of  the  case  require  it.    Rees's  Appeal,  II.  417. 
Dyott's  Appeal,  If.  417. 

5.  On  appeals  from  the  decrees  of  the  Courts  of  Common  Pleas, 
for  settlement  of  accounts  of  assignees,  and  distribution  of  moneys, 
the  matter  is  not  taken  up  de  novo  in  the  Supreme  Court,  but  con- 
fined to  the  exceptions  taken  before  auditors  or  before  the  court 
below. 

No  one  is  entitled  to  a  hearing  on  an  appeal  but  a  party  who  enters 
an  appeal.     Estate  of  J.  B.  fy  C.  W.  Dyott,  II.  557. 

6.  A  defendant  who  succeeds  in  his  appeal  from  the  judgment  of 
a  justice  of  the  peace,  is  not  entitled  to  recover  a  counsel  fee  of  four 
dollars  and  daily  pay  for  his  attendance  upon  the  appeal.     Shuey  v. 
Bitner,  III.  274. 

7.  In  a  scire  facias  against  a  constable  to  recover  the  amount  of 
an  execution  put  into  his  hands,  the  plaintiff  is  entitled  to  an  appeal 
from  the  judgment  of  the  justice  of  the  peace.    Sott  v.  Kelso,  IV.  278. 

8.  Upon  an  appeal  from  the  judgment  of  a  justice  of  the  peace 
to  the  Common  Pleas,  the  names  of  the  parties  may  be  so  transposed 
or  changed  as  to  adapt  the  legal   form  to  the  merits  of  the  case. 
Giffen  v.  St.  Clair  Township,  IV.  327. 

9.  If  upon  an  appeal  from  the  judgment  of  a  justice  of  the  peace, 
the  recognizance  be  not  in  conformity  with  the  33d  section  of  the 
Act  of  12th  February  1842,  the  appellant  must  be  called  upon  by 
rule  to  perfect  it,  which  he  must  do  mine  pro  tune,  so  as  to  take  effect 
from  the  date  of  the  previous  one.     Adams  v.  Null,  V.  363. 

10.  A  county,  against  which  an  award  of  arbitrators  has  been 
made,  may  appeal  without  the  payment  of  costs.    Robinson  v.  Jefferson 
County,  VI.  16. 

11.  Under  the  proviso  of  the  25th  section  of  the  Arbitration  Act 
ix.— 29 


226  GENERAL  INDEX. 

APPEAL. 

of  IGth  June  1836,  if  the  arbitrators  award  a  nonsuit  of  the  plaintiff 
and  he  appeals,  it  is  not  a  sufficient  reason  to  allow  the  plaintiff  to 
suffer  a  nonsuit  without  consent,  that  the  arbitrators  erred  in  law  in 
finding  as  they  did,  nor  that  the  plaintiff  wishes  to  bring  another  suit 
and  have  another  reference.  Girard  Bank  v.  The  Schuylkill  Bank, 
VIII.  242. 

12.  Since  the  Act  of  29th  March  1832,  the  Supreme  Court  have 
no  power  to  take  bail  on  appeal  from  the  Orphans'  Court.     This 
power  is  vested  exclusively  in  the  latter  court.    Chew's  Case,  VIII.  375. 

13.  The  Orphans'  Court  may  amend  an  order  for  the  amount  of 
bail  on  appeal  while  the  record  remains  with  them  and  the  certiorari 
has  not  been  returned.     Chew's  Appeal,  IX.  151. 

APPEARANCE. 

1.  Where  the  writ  is  served  but  upon  one  of  two  defendants,  and 
there  is  a  general  appearance  by  attorney,  and  trial  of  the  cause  upon 
its  merits,  the  verdict  and  judgment  will  be  sustained,  although  the 
issue  be  by  one  only.     Hall  $f  M'Kelvey  v.  Law,  II.  121. 

2.  Every  intendment  will  be  made  in  support  of  a  judgment,  espe- 
cially in  a  case  where  no  motion  was  made  in  the  court  below  to 
correct  an  apparent  irregularity  in  the  mode  of  entering  it.     Ibid. 

3.  If  an  attorney  appear  for  a  defendant  and  plead  to  issue,  and 
afterwards  the  appearance  and  pleas  be  withdrawn  by  leave  of  the 
court,  the  cause  stands  as  if  there  had  been  no  appearance.   Michew 
v.  M'Coy,  III.  501. 

4.  A  general  appearance  by  the  defendant  waives  the  summons 
and  service  of  the  writ.     Zion  Church  v.  St.  Peter's  Church,  V.  215. 

APPLICATION. 
INTEREST,  9. 

APPRAISEMENT. 

EVIDENCE,  56. 

APPROPRIATION. 

ASSIGNMENT,  2. 

JUDGMENT,  8. 

WARRANT  AND  SURVEY,  18. 

1.  Upon  an  appropriation  of  the  proceeds  of  the  sale  of  real  estate 
by  the  sheriff,  a  lien  for  the  balance  of  the  purchase-money,  subject 
to  which  the  land  was  conveyed  to  the  defendant,  is  entitled  to  priority 
over  subsequent  judgment  creditors.     Barnitz  v.  Smith,  I.  142. 

2.  On  a  sheriff's  sale  of  land,  all  liens  on  the  land,  due  at  the 
time  of  the  sale,  where  they  may  be  reduced  to  a  certainty  as  to 
amount,  are  entitled  to  payment  out  of  the  proceeds :  hence  the 
arrears  of  a  widow's  annuity,  which  are  due  and  payable,  must  be 
paid  out  of  the  proceeds  of  sale.     Reed  v.  Reed,  I.  235. 

3.  If  a  debtor  give  to  a  creditor  a  draft  for  money  and  direct  the 
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application  of  the  proceeds  to  a  particular  liability,  the  creditor  is 
bound  to  apply  it  to  that  liability  as  much  as  if  the  debtor  had  paid 
the  same  amount  in  cash  with  the  same  direction.  Moorehead  v. 
The  West  Branch  Bank,  III.  550. 

4.  Whether  the  debtor  in  making  a  payment  to  his  creditor  in- 
tended to  apply  it  to  one  debt  or  another,  is  a  matter  of  fact  which 
must  be  ascertained  by  the  jury  from  all  the  circumstances  of  the 
case  and  conduct  of  the  parties.     Ibid. 

5.  The  intention  of  a  payer  to  appropriate  a  payment  to  a  par- 
ticular debt,  may  be  collected  from  the  nature  of  the  transaction,  and 
may  be  referred  to  the  jury  as  matter  of  fact.      West  Branch  Bank 
v.  Moorehead,  V.  542. 

6.  The  provision  of  the  Roman  law,  which,  in  the  application  of 
a  payment,  requires  the  creditor,  when  the  right  has  devolved  on 
him  by  the  laches  of  the  debtor,  to  consult  the  debtor's  interest  in 
preference  to  his  own,  has  not  been  adopted  as  a  part  of  the  common 
law;  and  the  propriety  of  an  instant  and  actual  application,  by  a 
creditor  firm,  of  the  proceeds  of  a  separate  note  transferred  to  it 
generally  as  collateral  security,  without  specifying  for  what  debt,  by 
a  partner  indebted  to  it  on  joint  and  separate  account,  cannot  be 
questioned.     Logan  v.  Mason,  VI.  9. 

7.  The  commissioners  under  the  Spanish  treaty  awarded  a  large 
sum  of  money  to  be  paid  to  J.  Y.  for  himself  and  others.     J.  Y.  was 
the  agent  of  certain  shippers,  owners  of  property  seized  in  South 
America  by  the  Spanish  government,  and  the  plaintiff,  an  attorney 
there,  had  a  claim  on  the  fund  for  services  and  advances  recognised 
by  J.  Y.  and  others  interested. 

Held,  1.  That  it  was  a  decree  in  favour  of  the  plaintiff  for  the 
amount  of  his  claim. 

2.  That  all  parties  having  acquiesced  in  the  justice  of  the  plain- 
tiff's claim,  it  amounted  to  an  appropriation,  and  equity  would  direct 
the  money  to  be  brought  into  court  and  award  payment  out  of  it  first 
to  the  plaintiff. 

3.  That  the  plaintiff  had  constructive  possession  of  the  fund  and 
an  equitable  lien  on  it,  from  his  having  been  the  efficient  person  by 
whose  means  the  money  was  ultimately  recovered,  and  having  parted 
with  the  documents  at  the  request  and  for  the  convenience  of  the 
other  parties  interested.     Aycine.no.  v.  Peries,  VI.  243. 

8.  Where  a  debtor  directs  the  application  of  a  payment  to  a  par- 
ticular debt,  equity  will  not  change  that  appropriation  in  favour  of 
another  debt.     Selfridge  v.  Northampton  Bank,  VIII.  320. 

ARBITRATION  AND  AWARD. 

AMENDMENT,  5. 

APPEAL,  10,  11. 

BANKRUPT,  1. 

CITIZENS  OF  THE  UNITED  STATES. 

COSTS,  8. 

DISTRICT  COURT  OF  MERCER  COUNTY. 
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ARBITRATION  AND  AWARD. 
PRINCIPAL  AND  AGENT,  12,  18. 
PRINCIPAL  AND  SURETY,  4. 
REPLEVIN,  4. 
SEQUESTRATOR,  1. 

1.  The  parties  to  an  action  pending  in  court,  by  a  writing  under 
their  hands  and  seals,  agreed  to  refer  it  to  three  referees,  and  bound 
themselves  in  the  penalty  of  $100  to  abide  by  the  award;  the  refe- 
rees heard  the  parties,  and  two  of  them  made  an  award  for  the  plain- 
tiff, upon  which  the  court  entered  judgment.     Held,  that  the  award 
could  not  be  supported  under  the  Act  of  1806,  the  reference  not 
having  been  made  a  rule  of  court;   nor  under  the  Act  of  1836, 
having  been  made  but  by  two  of  the  referees.    Okison  v.  Flickinger, 
I.  257. 

2.  An  award  of  arbitrators  in  favour  of  a  defendant  for  a  certain 
sum,  has  the  effect  of  a  judgment,  upon  which  an  execution  may 
issue  without  a  scire  facias  against  the  plaintiff.  O'Donnell  v.  Lynch, 
1.283. 

3.  The  remedy  to  recover  the  amount  of  an  award  at  common 
law,  is  upon  the  award,  and  not  upon  the  submission;  the  Act  of 
Limitations  is  therefore  no  bar  to  the  action.     Rank  v.  Hill,  II.  56. 

4.  An  appeal  from  an  award  of  arbitrators  by  one  of  two  defend- 
ants, will  not  be  considered  an  appeal  by  both,  unless  such  distinctly 
appears  to  have  been  the  intention  of  the  party  appealing.     Rice  v. 
Foster,  II.  58. 

5.  A  reference  and  award  have  a  conclusive  effect  in  determining 
a  dispute  about  a  personal  right.     Speer  v.  M'Chesney,  II.  233. 

6.  After  an  award  of  referees,  under  a  voluntary  reference  of  a 
suit  pending,  has  been  set  aside  by  the  Supreme  Court  on  a  writ  of 
error,  and  the  case  remanded  for  further  proceeding,  because  the 
award  was  not  according  to  the  submission,  the  court  below  cannot, 
without  consent  of  parties,  send  it  back  to  the  same  referees,  under 
the  7th  section  of  the  Act  of  16th  June  1836. 

The  words,  "  mistake  in  fact,"  there  used,  mean  a  plain  and  ob- 
vious one,  such  as  in  arithmetical  computation,  or  a  mere  clerical 
error.  "  Mistake  in  law,"  means  such  as  appears  on  the  face  of  the 
award,  or  on  facts  not  controverted ;  and  these  the  court  ought  to 
specify. 

Nor  can  such  award  be  sent  back,  after  judgment  has  been  entered 
upon  it.  Coleman  v.  Lukens,  III.  37. 

7.  The  declaration  was  against  M.  P.,  administrator  of  C.  I.,  de- 
ceased, and  stated  that  the  son  of  C.  I.  drew  his  draft  on  the  defend- 
ant, M.  P.,  in  favour  of  the  plaintiff,  for  $300,  with  interest,  out  of 
any  moneys  he  should  receive  on  account  of  a  legacy  to  C.  I.,  by  the 
will  of  P.  R.,  deceased,  or  any  other  moneys  he  might  receive  as 
administrator  of  C.  I.,  which  the  defendant  accepted.     Held,  that 
the  defendant  could  not  appeal  from  the  award  of  arbitrators  against 
him,  without  paying  costs  and  giving  recognizance.     Pugh  v.  Otten- 
kirk,  III.  170. 

8.  Under  the  Act  of  16th  of  June  1836,  as  well  as  the  20th  of 
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March  1810,  it  is  the  character  of  the  suit  that  determines  the  right 
of  executors  and  administrators  to  appeal  without  bail  or  recogni- 
zance, and  not  the  naming  of  the  party  as  executor  or  administrator. 
Ibid. 

9.  The  Court  of  Common  Pleas  has  not  power  to  set  aside  an  award 
made  under  the  Act  of  1705,  and  refer  it  back  to  the  same  referees. 
But  upon  such  report  being  referred  back,  if  the  parties  appear  be- 
fore the  referees,  and  try  the  matters  in  controversy,  the  error  will 
be  thereby  cured.     Brooke  v.  Bannon,  III.  382. 

10.  A  submission  is  annulled  by  the  death  of  one  of  the  parties 
before  the  meeting  of  the  referees,  unless  it  be  saved  by  an  express 
stipulation  that  it  shall  survive.     The  appearance  before  the  referees 
by  the  personal  representative  of  the  deceased  party,  and  trial  of  the 
cause  upon  the  merits,  will  not  so  far  revive  the  agreement  of  sub- 
mission as  to  charge  a  surety  in  the  arbitration  bond,  who  was  also 
bound  for  the  performance  of  the  award.     Bailey  v.  Stewart,  III. 
560. 

11.  If  the  parties  to  an  executory  contract  make  a  provision  in  it, 
that  any  dispute  which  shall  arise  between  them  on  the  subject  of  the 
contract,  shall  be  determined  by  an  individual  named,  whose  decision 
shall  be  final,  no  action  will  lie  for  a  breach  of  the  agreement  by  one 
against  the  other ;  but  they  must  resort  to  the  tribunal  appointed  by 
themselves,  from  whose   award  there  is  no  appeal.     Monongahela 
Navigation  Co.  v.  Fenlon,  IV.  205. 

12.  If  parties  by  contract  appoint  an  arbiter  to  settle  their  differ- 
ences, they  are  bound  by  his  award,  although  he  may  be  interested 
in  the  contract  which  was  the  subject  of  reference.     Ibid. 

13.  An  award  of  arbitrators  chosen  by  the  parties  is  conclusive 
of  the  controversy,  and  has  the  effect  of  changing  the  right  to  the 
money  or  property  claimed,  in  the  same  manner  as  a  judgment. 
Merrick's  Estate,  V.  9. 

14.  If  a  cause  be  referred  to  arbitrators,  and  an  award  made  in 
favour  of  the  defendant  for  a  certain  sum,  and  the  plaintiff  appeals, 
and  afterwards,  by  leave  of  the  court,  suffers  a  nonsuit,  the  award  is 
thereby  defeated,  and   is  irrecoverable  by  scire  facias  against  the 
plaintiff.     M'Kennan  v.  Henderson,  V.  371. 

15.  A  submission  and  award  under  the  Act  of  1836,  not  having 
been  entered  of  record  and  a  rule  of  court  obtained  thereon,  is  wholly 
inoperative,  and  no  action  will  lie  for  the  recovery  of  the  amount  of 
the  award.     Benjamin  v.  Benjamin,  V.  562. 

16.  A  judgment  opened  and  defendant  let  into  a  defence  upon  the 
merits,  is  not  an  action  pending,  such  as  is  subject  to  the  provisions 
of  the  compulsory  arbitration  Act.     Lowrcy  v.  Tracey,  VI.  493. 

17.  An  award  of  arbitrators  finding  no  cause  of  action,  "  as  they 
consider  the  action  to  be  prematurely  brought,"  is  a  finding  for  the 
defendant,  and  a  judgment  upon  it  is  conclusive  of  the  plaintiff's 
right,  the  latter  words  being  rejected  as  surplusage,  as  mere  reasons 
for  the  finding.     Green  v.  Fricker,  VII.  171. 

ix.  —  u 
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A  mortgage  thus  situate,  and  due  more  than  twenty  years,  forms 
no  defence  to  an  action  to  recover  the  purchase-money  of  land 
covered  by  it.  Ibid. 

18.  Upon  a  rule  to  arbitrate,  if  but  one  party  appear  to  choose 
the  arbitrators,  the  number  must  be  fixed  by  the  prothonotary ;  if 
fixed  by  the  prothonotary  and  the  party,  it  is  fatal  to  the  award. 
Feehrcr  v.  Rudy,  VII.  183. 

19.  A  personal  service  of  a  rule  of  reference  is  indispensable  in 
all  cases  except  when  the  party  cannot  be  found,  and  has  no  agent 
or  attorney.     Jackson  v.  Wilson,  VII.  249. 

20.  A  question  of  boundary  may  be  referred  to,  and  settled  by 
arbitrators,  whose  award,  when  fairly  made,  is  final  and  conclusive 
between  the  parties;  nor  is  it  competent  to  affect  the  legal  con- 
sequences of  the  award  by  evidence  of  what  the  arbitrators  said 
respecting  it  after  it  was  made.     Brower  v.  Osterhout,  VII.  344. 

21.  It  is  competent  for  trustees,  being  the  owners  of  the  legal  title 
to  land,  to  submit  a  question  of  boundary  respecting  it  to  the  award 
of  arbitrators,  and  such  award,  when  made,  is  binding  and  conclu- 
sive upon  the  cestui  que  trust.     Ibid. 

22.  Since  the  passage  of  the  Act  of  12th  July  1842,  abolishing 
imprisonment  for  debt,  appeals  from  award  of  arbitrators  are  to  be 
entered  without  any  sort  of  bail.     Beers  v.  West  Branch  Bank, 

VII.  365. 

23.  The  amount  of  an  award  of  arbitrators,  appealed  from  by  the 
defendant,  is  a  lien  upon  his  land,  but  not  the  costs  which  subse- 
quently accrue  upon  the  trial  of  the  cause.     Christy  v.  Crawford, 

VIII.  99. 

ARREST. 

1.  It  is  the  duty  of  the  sheriff,  who  arrests  a  debtor  within  the  county 
of  which  he  is  sheriff,  upon  a  testatum  ca.  sa.,  to  commit  the  debtor 
to  the  jail  of  the  same,  and  not  to  the  jail  of  the,  county  from  the 
,  court  of  which  the  writ  issued. 

Semble.  The  sheriff  in  such  case  would  be  chargeable  with  an 
escape,  if  he  were  to  commit  the  debtor  to  the  jail  of  the  latter 
county. 

A  debtor  in  such  case,  who  wishes  to  obtain  an  order  for  his  dis- 
charge, under  the  Insolvent  Act  of  the  16th  of  June  1836,  must 
apply  for  it  to  a  Judge  or  prothonotary  of  the  Common  Pleas  of  the 
county  in  which  he  has  been  arrested  or  is  detained ;  and  the  condi- 
tion of  the  bond  thereby  required  to  be  given,  ought  to  be,  that  he 
shall  appear  at  the  next  term  of  the  Court  of  Common  Pleas  of  that 
county,  and  then  and  there  present  his  petition  for  the  benefit  of  the 
insolvent  laws  of  this  commonwealth,  &,c. 

Semble.  Where  In  such  case  the  county  in  which  the  debtor  was 
arrested  and  is  detained,  is  mentioned  in  the  obligatory  part  of  the 
bond,  and  the  county  from  which  the  writ  issued,  is  mentioned  in  a 
recital  immediately  preceding  the  condition,  and  the  words  of  the 
condition  are,  "  that  if  the  said (the  debtor)  shall  appear 
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at  the  next  terra  of  the  Court  of  Common  Pleas  of  the  said  county, 
and  then  and  there,  &c."  the  words  "  said  county"  may  be  con- 
strued to  mean  the  county  mentioned  in  the  obligatory  part,  in  order 
to  sustain  the  bond  and  render  it  available.  Avery  v.  Seely,  III.  495. 
2.  In  trespass  against  a  constable  for  arresting  the  plaintiff  and 
imprisoning  him,  the  declaration  stated  it  to  have  been  done  without 
reasonable  or  probable  cause.  Held,  1.  That  the  defendant  might 
under  the  general  issue  give  evidence  of  the  contents  of  the  plain- 
tiff's trunk  for  the  purpose  of  showing  he  was  addicted  to  burglary. 
2.  That  the  character  of  the  plaintiff  could  not  be  given  in  evidence 
in  mitigation  of  damages.  Russell  v.  Shuster,  VIII.  308. 

ARSON. 

INDICTMENT,  4. 

The  burning  of  a  barn  with  hay  and  grain  in  it,  is  felony  and 
arson  at  common  law.  Sampson  v.  The  Commonwealth,  V.  385. 

ARTICLES  OF  AGREEMENT. 

1.  Articles  fully  executed  by  paying  part  of  the  purchase  money 
and  giving  bond,  and  conveyance  made  under  them,  have  no  bear- 
ing in  a  suit  on  such  bond.     Ludwick  v.  Huntzinger,  V.  51. 

2.  Qua;rc,  how  it  would  be  in  such  suit  if  the  defendant  could 
show  the  land  conveyed  to  be  different  from  that  contracted  for. 
Ibid. 

3.  Articles  of  agreement  concerning  72,000  acres  of  land  belong- 
ing to  M.,  N.  &,  G.,  do  not,  without  other  evidence,  embrace  lands 
belonging  separately  to  M.      Urket  v.  Coryell,  V.  60. 

4.  Where  titles  are  held  by  trustees  under  articles,  for  the  benefit 
of  subscribers  to  the  articles,  the  trust  does  not  take  effect  until 
there  are  subscribers.     Ibid. 

ASSESSMENT. 

LIMITATIONS.  5. 

ASSESSOR. 

Under  the  Acts  of  15th  April  1834,  and  2d  July  1839,  in  case 
of  a  contested  election  of  an  assessor  or  assistant  assessor,  the  Quar- 
ter Sessions  are  to  decide  whether  there  is  a  vacancy ;  and  if  they 
find  there  is,  the  county  commissioners  are  to  appoint  a  person  to 
fill  the  office :  that  court  has  no  power  to  order  a  new  election. 
Street  v.  Commonwealth,  VI.  209. 

ASSIGNMENT. 

ATTACHMENT,  3,  4,  5. 

BANKRUPT,  6. 

BOND,  9,  10. 

DEED,  21. 

FOREIGN  ATTACHMENT,  11. 

INTEREST,  8. 
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JUDGMENT,  29. 
LANDLORD,  &c.,  14. 
MORTGAGE,  4. 
PARTNERSHIP,  12,  31. 
TRUST,  &c.,  17,  24,  25,  26. 
VENDOR,  &c.,  29. 
WITNESS,  16,  36,  56. 

1.  If  after  judgments  are  obtained  against  a  principal  and  surety, 
a  third  person  interposes  and  gives  his  note  for  the  debt  to  obtain  a 
stay  of  execution  for  the  principal,  and  the  surety  is  afterwards 
obliged  to  pay  the  debt,  he  is  entitled  to  have  an  assignment  of  the 
judgment  on  the  note  of  the  third  person,  to  indemnify  him  for  such 
payment.     Pott  v.  Nathans,  I.  155. 

2.  One  who  purchases  real  estate  which  is  encumbered  by  judg- 
ments, which  he  agrees  to  pay  out  of  the  purchase-money,  and  after- 
wards discovers  another  judgment  which  he  did  not  agree  to  pay, 
may  take  an  assignment  of  the  judgments  paid  by  him,  in  order  to 
protect  himself  from  the  payment  of  the  judgment  which  he  did  not 
agree  to  pay.     And  if  the  latter  judgment  creditor  proceed  to  sell 
the  estate  by  execution,  and  the  money  be  brought  into  court  for 
appropriation,  the  assignee  of  the  first  judgments  will  be  entitled  to 
the  money.     Bryson  v.  Myers,  I.  420. 

3.  An  assignee  under  a  voluntary  deed  of  assignment  for  the 
benefit  of  creditors  is  not  required  to  take  immediate  possession  of 
the  goods  assigned ;  he  may  suffer  them  to  remain  in  the  possession 
of  the  assignor  for  thirty  days  without  subjecting  them  to  an  execu- 
tion of  a  creditor  of  the  assignor.     Mitchell  v.  Willock,  II.  253. 

4.  An  assignee,  in  order  to  procure  bail,  consented  to  let  the  trust 
money  go  into  the  hands  of  the  bail,  and  he  used  it  in  his  business ; 
the  assignee  is  chargeable  with  interest  from  the  time  the  money 
thus  passed. 

The  funds  being  partly  wasted  by  such  bail,  and  not  forthcoming 
when  payable  over,  the  assignee  is  not  allowed  commissions. 

Qucere  ?  Where  a  bailee  or  commission  merchant  makes  an  as- 
signment for  the  benefit  of  his  creditors,  and  the  proceeds  after  sale 
are  in  the  hands  of  his  assignee  for  distribution,  whether  the  prin- 
cipal or  owner  of  goods  thus  disposed  of,  or  his  assignee  under  the 
Insolvent  Act,  may  come  in  as  a  creditor  before  the  auditor  ap- 
pointed to  distribute? 

It  is  certain,  however,  that  where  no  assignment  has  been  made 
under  the  Insolvent  Act,  the  creditors  of  such  principal  or  owner 
cannot,  though  he  may  have  been  in  prison.  Estate  ofJ.B.dr  C. 
W.  Dyott,  II.  557. 

5.  If  a  judgment  be  assigned  as  a  security  to  indemnify  the  as- 
signee for  a  liability  he  is  under  for  the  assignor,  and  the  assignee 
assign  it  to  another  who  has  a  knowledge  of  the  facts,  the  holder  of 
it  having  collected  the  money  is  a  trustee,  and  upon  the  first  assignee 
being  relieved  from  his  liability,  the  plaintiff  is  entitled  to  recover 
the  money  from  the  last  assignee.     And  the  right  of  action  accrues 
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when  the  liability  of  the  first  assignee  ceases ;  and  from  that  period 
the  Statute  of  Limitations  begins  to  run.     Poe  v.  Foster,  IV.  351. 

6.  Where  a  voluntary  assignment  for  the  benefit  of  creditors  be- 
comes void  in  consequence  of  not  being  recorded  within  thirty  days, 
moneys  in  the  hands  of  assignees,  the  proceeds  of  the  assigned  pro- 
perty, as  well  as  debts  outstanding  and  uncollected,  are  subject  to  an 
attachment  of  execution  at  the  suit  of  creditors  not  coming  in  under 
the  assignment.     Stewart  v.  M'Minn,  V.  100. 

7.  But  the  assignees  are  not  liable  in  such  attachment  for  moneys 
collected  and  paid  over  before  the  attachment  in  pursuance  of  the 
assignment.     Ibid. 

8.  Assignees   under  a  voluntary  assignment  for  the   benefit  of 
creditors  have  no  right  as  against  a  mortgage  creditor,  which  could 
not  be  claimed  by  the  assignor  himself.  Luckenbach  v.  Brickenstein, 
V.  145. 

9.  The  board  of  directors  of  the  Bank  of  the  United  States  had 
power  to  assign  its  property  and  effects,  in  trust  to  pay  certain  pre- 
ferred creditors,  without  the  authority  or  consent  of  its  stockholders. 
Dana  \.  The  Bank  of  the  United  States,  V.  223. 

10.  Such  power  belongs  to  a  corporation,  like  an  individual,  unless 
it  be  restrained  by  its  charter  or  other  legal  provision.     Ibid. 

11.  The  insolvency  of  the  bank  at  the  time  of  such  assignment 
does  not  impair  its  powers  to  assign  for  the  benefit  of  preferred  credit- 
ors.    Ibid. 

12.  Schedules  to  an  assignment  not  dated,  referred  to  in  the  as- 
signment as  bearing  even  date  with  the  assignment,  will  be  taken  to 
have  been  executed  at  the  same  time,  and  that  might  be  shown  by 
parol  evidence  if  it  were  even  necessary.     Ibid. 

13.  A  deed  of  assignment  for  the  benefit  of  creditors  is  not  ren- 
dered invalid  by  containing  a  reservation  to  the  grantor  of  the  sur- 
plus after  paying  the  debts  of  the  assignor  provided  for,  such  a 
reservation  being  implied  by  law,  though  not  expressed.     Ibid. 

14.  Though  such  assignment  be  made  by  a  failing  bank,  and  the 
surplus  is  alleged  to  exceed  by  50  per  cent,  the  debts  preferred,  yet 
if  it  is  assigned  as  a  pledge  with  right  of  redemption,  the  other 
creditors  may  redeem,  and  thus  avoid  its  being  locked  up  for  a  long 
time  from  such  creditors.     Ibid. 

15.  A  proviso  in  an  assignment  that  the  trust  shall  be  closed  with- 
in two  years,  and  if  not  then  closed,  the  assignees  shall  within  six 

.  months  sell  remaining  assets  sufficient  to  pay  the  debts  preferred,  but 
stipulating  also  for  payment  and  distribution  among  the  preferred 
creditors  from  time  to  time,  as  often  as  there  shall  be  moneys  in 
hand,  does  not  postpone  the  liability  of  the  assignees  to  account,  or 
protect  them  from  being  cited  after  a  year,  and  is  therefore  no  objec- 
tion to  the  validity  of  the  assignment.  Ibid. 

16.  An  assignment,  good  when  made,  cannot  be  affected  by  an 
Act  of  Assembly  afterwards  passed,  on  the  ground  that  it  was  then 
known  to  the  assignor  that  such  Act  was  about  being  passed  by  the 
Legislature.     Ibid. 

ix.  —  30  u  * 
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17.  A  voluntary  assignment  in  trust  for  creditors  stands,  under 
our  statute,  on  a  different  footing  from  a  bill  of  sale ;  for  the  reten- 
tion of  possession  by  the  assignor  does  not  make  it  fraudulent  and 
void  when  it  has  been  duly  recorded,  appraisement  made,  and  other 
requisitions  of  the  law  complied  with.     Fitlcr  v.  Maitland,  V.  307. 

18.  The  retention  of  the  possession  of  goods  by  the  assignor,  after 
a  voluntary  assignment  in  trust  for  creditors,  with  the  permission  of 
the  assignee  or  his  vendee,  does  not  make  the  transfer  of  the  goods 
fraudulent  per  se.     Dallam  \.  Fitler,  VI.  323. 

19.  In  the  year   1819,  L.  made  a  voluntary  assignment  of  his 
estate  to  F.  for  the  benefit  of  his  creditors.     F.  continued  to  act  in 
the  trust  until  1836,  when  he  was  removed  by  the  Common  Pleas 
of  Philadelphia,  who  appointed  another  assignee,  and  subsequently 
removed  him,  and   appointed  I.     Upon  the  distribution  of  the  as- 
signed estate  by  an  auditor,  to  whom  I.'s  accounts  were  referred,  F. 
presented  a  claim  for  commissions  and  advances  made  by  him  for  the 
trust  estate  before  his  removal ;  and  the  auditor  reported  that  an  issue 
was  proper  to  try  F.'s  right  thereto,  and  the  Common  Pleas  of  Phila- 
delphia directed  a  feigned  issue  to  try  such  right.    Upon  the  trial  of 
the  issue  in  the  court  below,  the  jury  were  instructed  that  F.  not 
having  settled  his  account  as  assignee  of  L.  in  the  proper  court,  and 
satisfied  such  court  that  there  was  a  balance  due  to  him  from  the 
assigned  estate,  had  no  legal  or  equitable  claim  which  he  could  en- 
force against  the  assigned  estate   in  the  hands  of  the  subsequently 
appointed  assignee.     Held,  that  the  instruction  was  correct.    Four- 
nier  v.  Irtgraham,  VII.  27. 

20.  A  transfer  of  personal  property  which  creates  a  trust,  whether 
secret  or  avowed,  in  favour  of  the  grantor,  renders  the  transaction 
fraudulent  and  void  in  legal  contemplation,  even  though  there  may 
be   mingled   with  it  provisions    in    favour   of  preferred    creditors. 
Shaffer  v.  Watkins,  VII.  219. 

21.  A  general  assignee  for  the  benefit  of  creditors  is  neither  a 
purchaser  nor  the  representative  of  creditors,  such  as  will  be  pro- 
tected by  the  provisions  of  the  statutes  of  the  13  and  27  Eliz.,  the 
objects  of  which  were  to  avoid  those  transfers  of  property  which 
were  made  with  an    intent  to  deceive   creditors  and  purchasers. 
Vandyke  v.  Christ,  VII.  373. 

22.  An  assignment  in  trust  for  creditors  is  good,  although  it  ex- 
cludes unreleasing  creditors  and  reserves  a  trust  of  the  surplus  for 
the  debtor.     Mechanics'  Bank  v.  Gorman,  VIII.  304. 

23.  An  auditor  appointed  to  adjust  and  settle  the  accounts  of  a 
voluntary  assignee,  under  the  Act  of  14th  April  1836,  is  confined  to 
the  account  between  the  assignee  and  the  ceslui  que  trust.     Third 
persons  claiming  adversely  cannot  interfere  in  the  settlement,  but 
must  resort  to  adversary  proceedings.     Okie's  Appeal,  IX.  156. 

24.  The  accountant  may,  however,  if  he  chooses,  pay  over  to  ad- 
versary claimants,  or  claim  to  hold  as  a  stakeholder  for  his  indem- 
nity ;  and  if  he  does  so,  the  propriety  of  it  will  be  for  the  auditor  to 
determine  in  the  first  instance.     Ibid. 
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LITERARY  ASSOCIATION. 

ASSUMPSIT. 

ACCOUNT  STATED,  1. 
BILLS,  &c.,  49. 
COMMON  CARRIER,  5. 
CONTRACT,  14. 
CONTRIBUTION,  2. 
FORBEARANCE,  1. 
PARTITION,  8. 
PARTNERSHIP,  13,  27. 
PLEADING,  5,  9. 
SCHOOL,  3. 
SET  OFF,  10. 
STAKEHOLDER,  1. 

1.  He  who  has  performed  a  special  agreement  to  do  a  particular 
thing,  may  recover  the  stipulated  price  of  it  by  an  action  of  indebi- 
tatus  assumpsit,  and  use  the  agreement  as  evidence  of  the  amount 
of  compensation  due.     But  if  there  be  but  part  performance  by  the 
plaintiff  of  his  part  of  the  contract,  and  he  may  be  excused  from  an 
entire  performance  by  the  act  or  agreement  of  the  defendant,  the 
action  to  recover  compensation  must  be  on  the  special   agreement, 
with  an  averment  of  the  plaintiff's  readiness  to  perform,  as  an  excuse 
for  the  want  of  actual  performance.      Harris  v.  Ligget,  I.  301. 

2.  Indcbitatus  assumpsit  will  lie  to  recover  the  purchase  money 
of  land  sold  and  conveyed  to  the  defendant.     Siltzellv.  Michael,  III. 
329. 

3.  An  action  for  money  paid,  laid  out  and  expended,  can  only  be 
supported  by  proof  of  the  actual  payment  of  the  money,  or  of  the 
plaintiff's  having  given  his  own  negotiable  note  for  it,  and  not  then, 
if  it  appear  that  the  defendant  is  a  surety  on  that  note.     Purscl  \. 
Ellis,  V.  525. 

4.  In  an  action  to  recover  the  price  of  work  and  labour  done,  in 
the  absence  of  proof  of  a  specific  contract  between  the  parties  as  to 
price,  it  is  competent  for  the  defendant  to  prove  what  others  received 
for  the  same  kind  of  service.     Holman  v.  Ilcsier,  VII.  313. 

5.  In  an  action  of  assumpsit  to  recover  the  debt  of  a  third  person, 
the  proof  of  the  promise  must  be  clear,  explicit  and  certain,  leaving 
no  room  for  doubt  or  misapprehension. 

In  such  case  a  book  entry  of  the  debt  and  the  assumption  of  it, 
cannot  be  given  in  evidence,  although  aided  by  the  proof  of  the  clerk 
that  he  would  not  have  made  the  entry  but  by  the  authority  of  the 
person  who  made  the  promise.  Petrikcn  v.  Baldy,  VII.  429. 

ATTACHMENT. 

BILL  OF  DISCOVERY,  1. 
DOMESTIC  ATTACHMENT. 
FOREIGN  ATTACHMENT. 
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ATTACHMENT. 
JUDGMENT,  25. 
LANDLORD,  &c.,  20. 

1.  II.,  against  whom  a  domestic  attachment  had  issued,  transferred 
to  G.  a  check  for  the  payment  of  money,  which  G.  applied  to  the 
payment  of  a  debt  for  which  he  was  security  for  R.     Held,  that  an 
action  for  money  had  and  received  would  not  lie  by  the  trustees  under 
the  domestic  attachment  against  G.  to  recover  the  amount  of  the 
check.     Rutter  v.  Gable,  I.  108. 

2.  A  transcript  of  the  judgment  of  a  justice  of  the  peace,  filed 
in  the  Court  of  Common  Pleas,  in  pursuance  of  the  Act  of  1810,  is 
such  a  judgment  of  that  court  as  an  attachment  may  issue  upon, 
under  the  provisions  of  the  Act  of  16th  June  1836.     Hitchcock  v. 
Long,  II.  169, 

3.  Qu<sre,  whether  proceeds  of  sales  made  by  assignees  of  goods 
transferred  to  them  under  a  void  assignment  can  be  attached  in  their 
hands  by  execution  in  nature  of  an  attachment.      Taylor  v.  Hulme, 
IV.  407. 

4.  They  cannot,  where  the  interest  of  the  debtor  in  the  goods  has 
been  previously  levied  on  by  the  plaintiff  in  execution,  and  released 
on  a  bond  given  by  the  assignees  to  pay  their  value  in  case  the 
assignment  is  declared  void,  which  bond  is  afterwards  forfeited  and 
paid.     Ibid. 

5.  If,  however,  a  second  assignment  be  made  after  the  sale  of  the 
goods  by  the  assignees,  passing  all  the  claims  and  rights  of  the 
assignor,  it  is  clear  a  subsequent  attachment  is  too  late  to  affect  them. 
Ibid. 

6.  A  loss  incurred  on  a  fire  insurance  policy,  the  amount  of  which 
is  fixed  by  the  award  of  persons  mutually  chosen  by  the  insured  and 
insurer,  may  be  levied  on  by  attachment  in  execution  as  a  debt  due 
to  the  insured.     Boyle  v.  The  Franklin  Fire  Ins.  Co.,  VII.  76. 

7.  A  debt  of  a  testator  for  which  the  executor,  who  was  also  a 
residuary  legatee,  had  taken  a  note  in  his  own  name,  may  be  attached 
by  process  of  execution  against  the  executor  for  the  payment  of  his 
own  debt,  it  appearing  that  a  number  of  years  had  elapsed  since  the 
death  of  the  testator,  and  that  there  was  abundance  of  estate  beside 
to  pay  all  debts  and  legacies.     Ross  v.  Cowden,  VII.  376. 

8.  If  a  debt  due  to  the  estate  of  a  testator  be  attached  for  the  pay- 
ment of  the  debt  of  the  executor,  who  is  also  a  residuary  legatee, 
under  the  will,  it  is  error  in  the  court  to  quash  the  attachment;  the 
party  should  plead  to  it,  and  thus  raise  the  question  whether  the  debt 
was  one  of  the  estate,  or  belonged  to  the  executor  himself.  Pleasants 
v.  Cowden,  VII.  379. 

9.  A  proceeding  by  attachment  in  the  nature  of  an  execution  to 
levy  stock  of  the  defendant,  which  stands  in  the  name  of  another 
person,  is  rightly  instituted  in  the  county  where  the  garnishee  resides. 
Cowden  v.  West  Branch  Bank,  VII.  432. 

10.  A  writ  of  attachment  in  the  nature  of  an  execution  may  issue 
after  the  year  and  day  has  expired  from  the  rendition  of  the  judg- 
ment.    Ogilsby  v.  Lee,  VII.  444. 
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11.  A  draft  upon  a  particular  fund  in  the  hand  of  an  attorney  for 
collection,  is  an  equitable  assignment  of  it;  and,  although  not  ac- 
cepted by  the  attorney,  yet  it  is  not  afterwards  subject  to  be  attached 
for  the  debt  of  the  drawer.  Nesmith  v.  Drum,  VIII.  9. 

ATTACHMENT  OF  EXECUTION. 

The  plaintiff  may  issue  an  attachment  of  execution,  notwithstand- 
ing an  alias  fieri  facias  is  pending  on  which  no  levy  has  been  made. 
Tarns  v.  Wardlc,  V.  222. 

ATTORNEY-IN-FACT. 

It  is  not  necessary  to  the  proper  execution  of  a  deed  by  an  attor- 
ney-in-fact  that  he  should  sign  his  name  to  it;  the  name  of  the  prin- 
cipal alone  is  sufficient. 

A  special  power  must  be  strictly  pursued ;  hence,  if  an  attorney  be 
authorized  to  convey  a  tract  of  land,  after  he  shall  have  redeemed  it 
from  a  sale  by  the  treasurer  as  unseated,  and  he  conveys  without 
redemption,  the  power  is  not  well  executed,  and  the  purchaser  takes 
no  title.  Devinney  v.  Reynolds,  I.  328. 

ATTORNEY  AT  LAW. 

ACTION,  10. 
APPEARANCE,  1,  2. 
ERROR,  8. 

1.  If  the  holder  of  a  note  place  it  in  the  hands  of  an  attorney  at 
law,  with  instructions  to  bring  suit  upon  it,  and  the  attorney,  acting 
under  the  honest  impression  that  he  would  best  promote  the  interest 
of  his  client  by  not  bringing  suit  immediately,  omits  to  do  so,  and 
the  money  is  afterwards  lost  by  the  insolvency  of  the  payor,  the 
attorney  is  liable  in  an  action  against  him ;  and  the  measure  of  da- 
mages is  what  might  have  been  recovered  from  the  payor  of  the  note, 
if  suit  had  been  brought  when  the  note  was  placed  in  the  hands  of 
the  attorney  for  collection.     Cox  v.  Livingston,  II.  103. 

2.  In  an  action  by  an  attorney  at  law  to  recover  an  account  for 
professional  services  rendered  to  the  defendant,  the  plaintiff  is  enti- 
tled to  recover  interest.     Gray  v.  Van  Amringe,  II.  128. 

3.  The  Spanish-American  colonial  law  enacted,  that  if  an  attorney 
die  after  he  has  commenced  a  suit,  his  heirs  can  and  ought  to  finish 
what  he  had  commenced,  provided  they  are  men  fit  to  do  it.     Dis- 
tinguished jurists   under  that  law  were  of  opinion,  that  the  word 
"  heirs"  included  executors.     Held,  that  the  executor  was  authorized 
to  carry  on  and  complete  a  business  commenced  by  the  testator, 
having  been  recognised  by  the  Spanish  tribunal,  and  approved  of  by 
the  client.     P cries  v.  Aycinena,  III.  64. 

4.  If  an  attorney  has  power  to  compromise,  'his  substitute  duly 
appointed  has  the  same  power.     Ibid. 

5.  By  the  death  of  an  attorney,  the  power  of  his  substitute  neces- 
sarily ceases.    Ibid. 
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6.  It  is  within  the  power  and  authority  of  an  attorney  at  law  to 
stay  execution  upon  a  judgment,  in  consideration  of  the  promise  of  a 
third  person  to  pay  the  debt;  and  such  promise  is  binding,  although 
not  made  to  the  creditor  himself,  nor  expressly  assented  to  by  him  at 
the  time.     Silvis  v.  Ely,  III.  420. 

7.  An  attorney  employed  to  support  the  title  of  a  defendant  in  an 
ejectment  against  that  of  the  plaintiff,  will  not  be  permitted  during 
the  pendency  of  the  action,  or  after  judgment  rendered  in  it  against 
his  client,  but  before  the  latter  is  turned  out  of  possession  under  the 
judgment,  to  purchase  the  title  of  the  plaintiff;  and,  if  he  does,  his 
client,  or  the  assignee  of  his  client,  may  claim  the  benefit  of  it  in  a 
second  action  of  ejectment  brought  by  the  latter  to  recover  back  the 
possession  of  the  land  from  the  vendee  of  the  attorney ;  provided  he 
pays  or  tenders  before  instituting  his  action,  the  amount  of  the  money 
to  the  vendee  of  the  attorney,  which  the  attorney  paid  and  was  bound 
to  pay  for  the  title  so  purchased  by  him.    Cleavinger  v.  Reimar,  III. 
486. 

8.  The  Supreme  Court  will  not  grant  relief  to  an  attorney  who 
has  been  stricken  off  the  rolls  of  the  District  Court  or  Courts  of 
Common  Pleas,  either  by  certiorari,  appeal,  mandamus,  or  any  other 

•    form  of  proceeding.     Commonwealth  v.  District  Court,  V.  272. 

9.  Counsel  who  has  been  consulted  about  a  title  to  land,  will  not 
be  permitted  to  purchase  an  outstanding  one,  and  set  it  up  in  oppo- 
sition to  his  client.     Hockenbury  v.  Carlisle,  V.  348. 

10.  Representations  by  counsel  in  the  presence  of  his  client,  on 
the  faith  of  which  one  has  advanced  money,  are  the  representations 
of  the  client.     Gilkeson  v.  Snyder,  VIII.  200. 

AUCTION. 

PAROL  EVIDENCE,  2. 

1.  An  auction  is  a  sale  by  consecutive  bidding,  intended  to  reach 
the  highest  price  of  the  article,  by  exciting  competition  for  it ;  such 
only  is  prohibited  by  the  Act  of  the  2d  of  April  1830.     Hibler  v. 
Hoag,  I.  552. 

2.  A  purchaser  at  auction  "  for  cash  before  removal  of  goods,"  is 
liable  in  a  suit  by  the  vendor,  unless  he  show  an  offer  to  pay  the 
price  and  remove  the  goods  purchased,  or  that  the  plaintiff  prevent- 
ed it. 

In  such  case,  if  the  purchaser,  not  having  the  cash,  agree  to  meet 
the  next  day  and  settle,  he  is  liable  if  the  vendor  have  the  goods 
ready  at  the  time  fixed,  and  the  purchaser  fail  to  meet  at  that  time 
and  pay  for  the  goods ;  and  a  subsequent  tender  of  the  price  is  not 
sufficient,  if  it  does  not  embrace  costs  subsequently  incurred  in 
removing  and  preserving  them ;  but  the  vendor  may  proceed  to  a 
re-sale. 

If  the  proceeds  of  the  re-sale  exceed  the  price  of  the  first  sale, 
but  do  not  cover  the  costs  of  removing  and  preserving  the  goods,  the 
vendor  is  liable  for  such  costs.  Coffman  v.  Hampton,  II.  377. 
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3.  Where  a  purchase  is  made  at  auction  of  numerous  articles  of 
personal  property,  at  one  and  the  same  time,  and  from  the  same  ven- 
dor, the  whole  constitutes  but  one  entire  contract,  though  the  articles 
purchased  are  struck  off  separately,  at  separate  and  distinct  prices. 
Ibid. 

4.  If  different  lots  of  articles  are  sold  to  one  person  at  an  auction 
sale,  and  one  of  the  lots  is  warranted,  but  turns  out  different  from 
the  warranty,  in  consequence  of  which  the  buyer  refuses  to  take  it, 
but  the  parties  agree  to  settle  for  the  other  articles  without  prejudice 
to  either,  such  acceptance  of  the  other  articles  does  not  preclude  the 
buyer  from  contesting  his  liability  for  the  loss  on  a  resale  of  the  arti- 
cles warranted.     Barclay  v.  Tracy,  V.  45. 

5.  Where  the  terms  of  sale  and  responsibility  of  the  parties  are 
different  in  the  sale  of  different  articles  to  one  person  at  an  auction, 
the  contracts  in  respect  to  them  may  be  considered  as  different,  and 
not  one  entire  contract.     Ibid. 

AUDITOR. 

Air  auditor  appointed  to  distribute  moneys  cannot  inquire  into  a 
judgment  rendered  in  court,  but  must  take  it  as  conclusive.  He 
may  adjourn  the  case  to  enable  a  party  to  apply  to  the  court  to  open 
the  judgment.  Estate  of  J.  B.  $  C.  W.  Dyott,  II.  557. 

BAIL. 

APPEAL,  12,  13. 
JUDGMENT,  23. 
JUSTICE  OF  THE  PEACE,  4. 
SUBSTITUTION,  5. 

1.  Bail  for  a  stay  of  execution  may  be  taken  by  the  prothonotary, 
and  perfected  afterwards  by  the  approval  of  the  court  or  a  judge. 
The  approval  is  for  the  benefit  of  the  creditor,  and  he  may  waive  the 
necessity  of  it,  either  expressly  or  impliedly ;  but  neither  the  debtor 
nor  the  bail  can  take  advantage  of  the  want  of  it.     Stroop  v.  Gross, 
I.  139. 

2.  The  obligation  of  a  recognizance  before  a  justice  of  the  peace 
for  a  stay  of  execution  is,  that  the  defendants  will  pay  the  debt,  or 
be  surrendered  in  execution  when  called  for ;  and  such  recognizance 
is  forfeited,  when  the  bail,  being  called  on  in  the  proper  way,  omit 
to  surrender  all  the  defendants.     Bombaugh  v.  Robinson,  I.  159. 

3.  Under  the  16th  section  of  the  Act  of  13th  June  1836,  when 
the  sheriff  takes  a  bail  bond  and  the  bail  do  not  justify  after  excep- 
tion taken,  the  proper  course  is  to  rule  the  sheriff  as  formerly  to 
bring  in  the  body,  and  compel  him  by  attachment  to  procure  unex- 
ceptionable bail  or  pay  the  money  into  court,  and  then  the  action 
proceeds  as  usual.     Fitler  v.  Bryson,  VI.  566. 

4.  By  proceeding  at  once  against  the  original  defendant  or  the 
bail  excepted  to,  the  plaintiff  waives  his  exception.     Ibid. 

5.  "  W.  S.  appears  and  enters  into  recognizance  in  double  the 
debt  and  costs  as  special  bail  in  the  above  suit,  for  an  appeal  accord 
ing  to  the  Act  of  Assembly  of  1842."     Held  to  be  a  sufficient 
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minute  made  by  a  Justice  of  the  Peace  upon  an  appeal,  to  support 
a  scire  facias  reciting  a  recognizance  in  the  form  prescribed  by  the 
Act  of  Assembly.  Okeson  v.  Shirlock,  IX.  142. 

BANK. 

BILLS  OF  EXCHANGE,  &c.  7. 

BOND,  9,  10,  11. 

EVIDENCE,  78,  105. 

NOTICE,  6. 

PAYMENT,  2. 

PRINCIPAL  AND  AGENT,  31. 

1.  The  cashier  of  a  bank  has  a  general  authority  to  superintend 
the  collection  of  notes  under  protest,  and  to  make  such  arrangements 
as  may  facilitate  that  object : — to  do  any  thing  in  relation  thereto 
that  an  attorney  might  lawfully  do ;  but  his  authority  would  not  ex- 
tend to  justify  him  in  altering  the  nature  of  the  debt,  or  to  change 
the  relations  of  the  bank  from  a  creditor  to  that  of  an  agent  of  its 
debtor.     But  a  subsequent  acquiescence  of  the  bank  in  any  arrange- 
ment of  its  cashier  would  be  conclusive  upon  it.     Bank  of  Penn- 
sylvania v.  Reed,  I.  101. 

2.  The  discounting  of  a  note  made  payable  "  in  the  office  notes 
of  the  bank,"  is  not  a  violation  of  the  14th  article  of  the  Act  of  the 
25th  March  1824,  which  prohibits  corporations  from  dealing  other- 
wise than  upon  legitimate  subjects  of  banking.     Irvine  v.  Lumber- 
men's Sank,  II.  190. 

3.  In  February  1836,  the  defendant,  T.  W.  D.,  set  up  a  banking 
establishment  called  the  Manual  Labour  Bank,  and  gave  to  certain 
trustees  a  bond  and  warrant  of  attorney,  reciting,  among  other  things, 
that  whereas  T.  W.  D.  has  already,  and  is  about  to  issue  his  certain 
promissory  notes  for  the  payment  of  divers  sums  of  money  on  their 
being  presented  at  his  banking-house  in  the  city  of  Philadelphia, 
according  to  the  tenor  and  effect  of  said  notes,  now  the  condition  is 
such,  that  if  the  above  bounden  T.  W.  D.  shall  at  all  times  hereafter 
pay  and  discharge  all  and  every  the  promissory  notes  made  payable 
by  him  as  aforesaid,  then  the  said  obligation  to  be  void.     Held,  that 
it  embraced  all  notes  whatever  in  the  nature  of  bank-notes,  whether 
payable  on  demand  or  post-notes  payable  at  any  future  period. 

Held  also,  that  J.  R.,  who,  in  May  1837,  took  an  assignment  of 
it  from  the  trustees,  and  in  May  1838  re-assigned  it  to  them,  and 
after  the  execution  of  the  bond,  and  before  the  re-assignment,  ad- 
vanced a  large  sum  of  money  to  the  obligor  on  an  invoice  of  goods 
and  glassware,  as  collateral  security,  which  the  obligor  retained  in 
his  possession  and  sold  in  July  1837  to  third  persons,  who  removed 
and  disposed  of  it,  any  negligence  on  the  part  of  such  obligor 
would  not  affect  J.  R.,  as  between  him  and  other  creditors  of  the 
obligor,  though  it  might  be  otherwise  as  between  him  and  a  surety. 
In  the  matter  of  Dr  T.  W.  Dyntt's  Estate,  II.  463. 

4.  The  declarations  of  a  cashier  of  a  bank  of  his  knowledge  that 
certain  stock  which  stood  upon  the  books  of  the  bank  in  the  name 
of  a  certain  individual,  was  a  trust  fund,  invested  for  the  benefit  of 
others,  may  be  given  in  evidence,  under  certain  circumstances,  to 
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charge  the  bank  with  knowledge  of  the  fact.     Harrisburg  Bank  v. 
Tyler,  HI.  373. 

BANK  OF  PENNSYLVANIA. 

ACTION,  8. 

EQUITY  JURISDICTION  AND  PRACTICE,  1. 

By  the  7th  Section  of  the  Act  incorporating  the  Bank  of  Penn- 
sylvania, the  number  of  votes  to  which  each  stockholder  should  be 
.  entitled  was  to  be  according  to  the  number  of  shares  he  should  hold, 
in  the  proportions  following ;  that  is  to  say ;  for  one  share,  and  not 
more  than  two  shares,  one  vote  for  each  share ;  for  every  two  shares 
above  two,  and  not  exceeding  ten,  one  vote ;  for  every  four  shares 
above  ten,  and  not  exceeding  thirty,  one  vote ;  for  every  six  shares 
above  thirty,  and  not  exceeding  sixty,  one  vote;  for  every  eight 
shares  above  sixty,  and  not  exceeding  one  hundred,  one  vote ;  but 
no  person,  copartnership  or  body  politic,  should  be  entitled,  either 
in  his  own  right  or  as  a  proxy,  to  a  greater  number  than  thirty  votes. 
By  the  Act  of  29th  March  1842,  authorizing  an  assignment  by  the 
bank,  and  directing  the  election  of  assignees  by  the  stockholders,  it 
was  provided,  that  in  such  election  the  State  should  have  as  many 
votes  as  though  the  same  were  held  by  individuals,  as  the  law  now 
limits  in  relation  to  the  election  of  officers.  The  commonwealth 
owned  3750  shares,  and  claimed  3750  votes.  The  other  stock- 
holders alleged  that  the  commonwealth  was  entitled  to  but  thirty 
votes.  Held,  that  the  proviso  was  too  uncertain  for  the  court  to 
interpret  and  decide  upon,  without  assuming  a  power  to  control  the 
event ;  and  therefore  an  election  in  which  the  commonwealth  was 
allowed  but  thirty  votes,  was  invalid,  and  no  election  could  be  held 
without  further  legislation.  Commonwealth  v.  Bank  of  Pennsylva- 
nia, III.  173. 

BANK  OF  UNITED  STATES. 
ASSIGNMENT,  9,  10,  11. 

BANK-NOTES. 

EXECUTION,  19. 

1.  A  payment  in  current  bank-notes  discharges  the  debt,  although, 
in  consequence  of  the  previous  failure  of  the  bank,  of  which  both 
parties  were  ignorant,  the  notes  were  of  no  value  at  the  time  of  pay- 
ment. Bayard  v.  Shunk,  I.  92. 

2  In  an  action  upon  a  promissory  note  for  the  payment  of  a  cer- 
tain sum  in  bank-notes  of  a  certain  bank,  the  measure  of  damages 
is  the  amount  of  the  note  with  interest,  and  not  the  specie  value  of 
the  bank-notes ;  but  in  executing  the  judgment,  the  court  will  take 
care  that  no  injustice  be  done.  Irvine  v.  Lumbermen's  Bank,  II.  190. 

BANKRUPT. 

INSOLVENT,  3. 

PRINCIPAL  AND  AGENT,  10,  12,  13. 

WITNESS,  33. 
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BANKRUPT. 

1.  The  validity  of  the  petitioning  creditor's  debt,  on  which  a  com- 
mission of  bankruptcy  issued  in  England,  cannot  be  disputed  here 
by  the  bankrupt,  on  the  ground  that  the  petitioning  creditor  was  an 
alien  enemy,  in  a  case  where  the  debt  was  settled  by  an  award  of 
arbitrators  without  taking  that  objection,  and  the  bankrupt  after- 
wards failed  in  an  action  of  trespass  brought  in  England  against  the 
commissioners,  and  the  chancellor,  on  application  of  the  bankrupt, 
refused  to  supersede  the  commission,  and  a  great  lapse  of  time  after- 
wards occurred.     Merrick's  Estate,  V.  9. 

2.  The  rule  in  Pennsylvania  is,  that  an  involuntary  transfer  by 
proceeding  in  bankruptcy  in  a  foreign  state,  of  property  here,  will 
be  regarded,  except  so  far  as  it  interferes  with  the  claims  of  Ame- 
rican creditors;  and  foreign  assignees  may  sue  here  in  the  name  of 
the  bankrupt.     Ibid. 

3.  But,  qiifere,  whether  the  exception  embraces  creditors  of  the 
bankrupt  at  the  time  of  the  suit,  or  only  those  at  the  time  of  the 
assignment  ?     Ibid. 

4.  If  an  assignee  of  a  bankrupt  become  bankrupt,  and  make  an 
assignment  as  such,  neither  his  assignees  nor  his  personal  represen- 
tatives are  entitled  to  a  debt  outstanding  due  to  the  original  bank- 
rupt ;  but  it  must  go  to  a  new  assignee  of  the  original  bankrupt. 
Ibid. 

5.  The  confession  of  a  judgment  to  a  creditor  with  a  view  to 
prefer  him,  is  not  invalid  by  reason  of  the  provisions  of  the  Bank- 
rupt Law,  if  it  be  not  voluntary,  but  the  effect  of  measures  taken  by 
the  creditor  or  in  his  power  to  take ;  and  it  is  incumbent  on  the 
party  who  seeks  to  defeat  the  transaction,  to  show  clearly  that  it  is 
voluntary.     Haldeman  v.  Michael,  VI.  128. 

6.  A  voluntary  deed  of  assignment,  made  for  the  benefit  of  credit- 
ors, after  the  passage  of  the  Bankrupt  Law  of  the  19th  August 
1841,  and  which  gives  a  preference  to  one  creditor  over  another,  is 
a  fraud  upon  that  law ;  and  the  assignees  in  bankruptcy  are  entitled 
to  recover  the  assets  thus  previously  transferred.     Cornwells'  Ap- 
peal, VII.  305. 

7.  After  a  petition  has  been  presented  for  the  benefit  of  the  Bank- 
rupt Law,  and  before  the  applicant  has  been  declared  a  bankrupt, 
his  goods  found  upon  demised  premises  may  be  distrained  and  sold 
by  his  landlord  for  the  payment  of  his  rent.     Butler  v.  Morgan, 
VIII.  53. 

8.  A  ground-rent  coming  due  after  the  discharge  of  the  debtor  as 
a  bankrupt  is  not  extinguished  by  his  certificate.     Hosier  v.  Kit/in, 
VIII.  183. 

BAPTISM. 

EVIDENCE,  61. 

BARGAIN  AND  SALE. 
DEED,  7,  14,  15. 
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BASTARD. 

ACT  OF  ASSEMBLY,  4. 

A  contract  of  compromise  between  the  reputed  father  and  the 
mother  of  an  illegitimate  child,  by  which  the  former  agreed  to  pay 
a  stipulated  sum  for  the  lying-in  expenses  of  the  mother  and  for 
raising  the  child,  is  not  founded  upon  such  an  illegal  consideration 
as  will  avoid  it :  nor  will  the  subsequent  death  of  the  child  relieve 
the  father  from  the  payment  of  any  part  of  the  stipulated  sum. 
Maurer  v.  Mitchell,  IX.  69. 

BASTARDY. 

INDICTMENT,  3. 

BENEFICIAL  ASSOCIATION. 

A  member  of  the  "  Franklin  Beneficial  Association  of  Lancas- 
ter" is  entitled  to  relief,  in  case  of  disability  or  sickness,  only  from 
the  date  of  his  application  for  such  relief,  and  not  from  the  time 
such  sickness  or  disability  accrued.  Breneman  v.  The  Franklin 
Beneficial  Association,  III.  218. 

BEQUEST. 

A  bequest  of  the  interest  of  600/.  to  C.  for  life,  and  after  her 
death,  "  I  give  and  bequeath  the  said  principal  sum  to  my  children, 
hereafter  named,  or  their  heirs,  to  be  divided  among  them  share  and 
share  alike."  Held,  to  be  a  vested  legacy,  and  upon  the  death  of 
either  of  the  children,  his  share  would  go  to  his  personal  represen- 
tative. King  v.  King,  I.  205. 

BETTING. 

1.  A  contract  made  about  a  matter  which  is  prohibited  by  statute 
is  void,  though  the  statute  itself  does  not  expressly  declare  that  it 
shall  be  so.     Columbia  Bank  and  Bridge  Co.  v.  Haldeman,  VII.  233. 

2.  A  bond  given  to  a  stake-holder  to  indemnify  him  for  giving  up 
to  the  winner  money  deposited  as  a  bet  upon  an  election,  is  void, 
and  there  can  be  no  recovery  upon  it.     Ibid. 

BILL  OF  DISCOVERY. 

The  proceeding  under  the  Act  of  the  16th  June  1836,  relating 
to  executions,  which  authorizes  a  bill  of  discovery,  is  not  confined 
to  a  mere  discovery  of  the  goods,  chattels  and  effects  of  the  de- 
fendant, so  as  to  enable  the  plaintiff  to  proceed  with  his  execution  ; 
but  when  the  defendant  and  garnishee  are  brought  into  court  by 
scire  facias,  and  interrogatories  are  filed  and  answered,  the  court 
may,  if  fraud  be  discovered,  render  a  joint  judgment  against  the 
original  defendant  and  the  garnishee  for  the  plaintiff's  debt,  upon 
which  an  execution  may  issue  against  them.  Shaffer  v.  Watkins, 
VII.  219. 

BILL  OF  EXCEPTIONS. 

1.  Where  the  ground  of  objection  to  a  witness's  competency  is 
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assigned  in  the  bill  of  exception,  no  other  can  be  taken  on  the  argu- 
ment in  error.     Drezel  v.  Man,  VI.  343. 

2.  The  Supreme  Court  has  no  power  to  issue  a  mandamus  to  the 
District  Court  for  the  city  and  county  of  Philadelphia,  to  compel 
them  to  sign  a  bill  of  exceptions.     Drexel  v.  Man,  VI.  386. 

3.  It  seems  the  District  Court  may,  by  rule  of  court,  require  a 
party  taking  a  bill  of  exceptions,  to  specify  on  the  trial  the  matters 
of  law  contained  in  the  charge  to  which  he  excepts,  and  that  no 
general  exception  to  the  charge  will  be  allowed,  but  only  those  dis- 
tinctly stated.     Ibid. 

4.  A  bill  of  exception  to  the  charge  of  the  court,  if  taken  after 
the  verdict,  is  in  time,  if  it  be  sealed  by  the  court  and  sent  up  with 
the  record.     Dock  v.  Hart,  VII.  172. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 
ACTION,  15. 
BANK,  2,  3. 
BANK-NOTES,  2. 
CERTIFICATE  OF  DEPOSIT. 
COLLATERAL  SECURITY. 
EVIDENCE,  23,  55,  89,  92,  93. 
EXECUTORS,  &c.,  13,  32. 
MECHANICS'  LIEN,  13. 
NOTICE,  6. 
PARTNERSHIP,  6,  15. 
PATENT  RIGHT,  2. 
PLEADING,  6. 

PRINCIPAL  AND  AGENT,  27,  31. 
VENDOR,  &-c.,  38,  40. 
WITNESS,  7. 

1.  Where  the  maker  of  a  promissory  note  has  absconded  from  his 
usual  place  of  residence  before  the  time  of  payment,  it  is  not  neces- 
sary to  prove  an  inquiry  for  him  there,  and  an  effort  to  obtain  pay- 
ment, in  order  to  charge  the  endorser.     But  it  is  otherwise  where 
the  maker  has  merely  removed  from  his  place  of  residence.    Lehman 
v.  Jones,  I.  126. 

2.  A  special  guaranty  of  payment  endorsed  upon  a  negotiable  note 
may  not  be  treated  as  a  blank  endorsement,  so  as  to  enable  any  holder 
to  sue  the  guarantor  in  his  own  name.     It  does  not  induce  that  broad 
mercantile  responsibility  which  a  blank  endorsement  does.     Sncvily 
v.  EM,  I.  203. 

3.  A  note,  with  its  blank  endorsements  and  guaranties,  in  the 
absence  of  proof  to  the  contrary,  forms  an  entire  transaction  ;  hence, 
in  an  action  upon  a  guaranty  endorsed  upon  a  negotiable  note,  it  is 
not  necessary  to  prove  any  other  consideration  for  it,  than  what 
appears  upon  the  paper.     Snevily  v.  Johnston,  I.  307. 

4.  A  negotiable  note,  payable  to  the  order  of  the  plaintiff,  need 
not  be  endorsed  by  him  before  suit  brought.     Huling  v.  Hugg,  I. 
418. 
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5.  The  addition  of  the  word  "  surety"  to  the  name  of  one  of  seve- 
ral signers  to  a  note,  does  not  change  his  character  or  liability  from 
that  of  a  promisor  to  that  of  a  guarantor.     Klcckner  v.  Klapp,  II.  44. 

6.  The  making  of  a  negotiable  note  at  a  particular  place  does  not 
make  it  payable  there,  or  supersede  the  necessity  of  giving  notice 
to  the  drawer  where  he  resides,  in  order  to  charge  the  endorser. 
Light ner  v.  Will,  II.  140. 

7.  A  bank  which  discounts  the  note  of  several  individuals  cannot 
be  affected  by  a  fraud  or  misunderstanding  among  the  drawers  them- 
selves, unless  it  participated  in  it.     Irvine  v.  Lumbermen's  Bank, 
II.  ]90. 

8.  If  a  note  be  given  for  an  entire  consideration,  part  of  which  is 
legal  and  part  illegal,  the  whole  contract  fails,  and  there  can  be  no 
recovery  upon  the  note ;  but  if  there  be  several  considerations,  each 
having  its  own  value  fixed  by  a  separate  contract,  some  of  which 
are  legal  and  some  illegal,  it  fails  in  part,  and  is  good  as  to  the  resi- 
due.    Frazier  v.  Thompson,  II.  235. 

9.  If  the  drawee  of  a  bill  or  maker  of  a  note  remove  from  his  usual 
place  of  residence  to  another  in   the  same  state  or  kingdom,  the 
holder  must  make  reasonable  endeavour  to  find  out  whither  he  has 
removed,  and,  if  he  succeed,  present  the  bill  or  note  for  payment. 

But  if  the  drawee  or  maker  has  absconded,  that  circumstance  will 
dispense  with  the  necessity  of  making  further  inquiry  after  him. 

The  same  rule  applies  when  the  drawee  or  maker  removes  into 
another  jurisdiction  after  the  execution  of  the  instrument. 

Where,  after  accepting  a  bill  and  making  a  note  in  Ireland,  the 
party  left  Ireland  for  America,  it  was  held  to  dispense  with  any  effort 
by  the  holder  to  make  presentment. 

The  same  rule  applies  to  the  case  of  an  endorser  absconding  from 
Ireland,  under  like  circumstances,  even  though  his  place  of  residence 
in  America  becomes  afterwards  known  to  the  holder. 

Where  the  drawer  and  endorser  of  a  bill  and  the  endorser  of  a 
note  is  the  prior  debtor,  and  the  acceptor  and  maker  lent  his  name 
for  his  accommodation,  he  is  considered  a  drawer  without  funds,  and 
not  entitled  to  notice. 

The  plaintiff  may  recover  on  a  count  for  goods  sold  and  delivered 
against  the  drawer  and  endorser  of  a  bill  and  the  endorser  of  a  note, 
if  he  has  not  been  guilty  of  laches.  Reid  v.  Morrison,  II.  401. 

10.  If  the  figure  4  in  a  promissory  note,  originally  dated  in  1834, 
be  altered  by  the  holder,  without  the  consent  or  knowledge  of  the 
maker,  into  a  6,  it  avoids  the  note. 

If  a  suit  on  a  note  endorsed  by  the  payee  in  blank,  be  brought  in 
the  name  of  one  who  knew  nothing  of  the  suit  till  after  it  was 
brought,  had  no  claim  for  the  money,  and  had  no  interest  in  it,  the 
jury  may  be  directed  to  find  a  verdict  for  the  defendant  on  that 
ground  only. 

If  a  subsequent  suit  be  brought  in  the  name  of  the  real  holder, 
such  former  verdict  and  judgment  are  not  a  bar  to  his  recovery  on 
the  note. 

It  may  not  be  error  for  the  court  below  to  admit  or  reject  evi- 

IX.  —  V* 
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dence,  where  its  pertinency  or  materiality  does  not  distinctly  appear 
to  a  court  of  error.     Hocker  v.  Jamison,  II.  438. 

11.  The  consideration  of  a  note  given  for  goods  sold  may  be 
proved  by  a  third  person,  without  the  production  of  the  books  in 
which  the  goods  were  charged. 

Where  a  bill  or  note  is  made  payable  at  a  particular  place,  it  is 
not  necessary  that  the  payee  should  aver  presentation  at  that  place. 

Quare.  Whether,  if  the  maker  or  acceptor  of  a  note  or  bill,  which 
is  made  payable  at  a  bank,  pays  the  money  into  the  bank  to  the 
credit  of  the  payee,  and  leaves  it  there,  it  will  discharge  him. 

A  sheriff,  in  an  action  against  him  by  the  payee  of  a  note,  for 
allowing  an  escape  of  the  maker  from  arrest  under  a  capias  ad 
respondendum,  may  set  up  the  same  defence  as  the  maker  might 
have  done.  Filler  \.  Beckley,  II.  458. 

12.  It  is  no  defence  to  the  acceptor  of  a  bill  of  exchange  that  the 
holder  has  since  received  another  bill  from  the  drawer  payable  at  a 
subsequent  date  for  a  part  of  the  amount,  and  given  time  to  him  for 
the  balance,  though  the  bill  was  accepted  for  the  accommodation  of 
the  drawer,  and  that  was  known  to  the  holder  when  he  received  the 
bill. 

Nor  would  a  formal  release  of  the  drawer,  without  payment  or 
satisfaction,  be  a  defence  in  such  case.  White  v.  Hopkins,  III.  99. 

13.  The  endorsement  of  the  obligor  oil  a  single  bill,  many  years 
after  its  date,  promising  to  pay  at  a  certain  time,  is  evidence  to  rebut 
the  presumption  of  payment  arising  from  lapse  of  time,  though  it 
would  not  revive  such  an  instrument  after  being  barred  by  a  statutory 
provision.     Fastens  v.  Postens,  HI.  127. 

14.  In  an  action  of  debt  upon  a  sealed  note  it  is  competent  for 
the  defendant  to  prove  that  it  was  given  for  the  balance  due  upon 
another  note,  for  which  he  received  no  consideration.     Geiger  v. 
Cook,  HI.  266. 

15.  The  note  of  a  company,  though  in  its  form  of  words  strictly 
negotiable,  yet  if  it  be  attested  by  the  seal  of  the  corporation,  it  is 
a  specialty ;  and  in  an  action  upon  it  by  the  holder,  is  subject  to  the 
defence  of  a  want  of  consideration.  Hopkins  v.  The  Railroad  Com- 
pany, III.  410. 

16.  In  an  action  by  the  holder  against  the  endorser  of  a  nego- 
tiable note,  the  maker  is  an  incompetent  witness,  both  on  the  ground 
of  interest  and  general  policy.     Davenport  v.  Freeman,  III.  557. 

17.  In  an  action  of  debt  upon  a  sealed  note,  if  it  be  admitted  by 
the  pleadings  that  the  note  was  to  be  paid  only  in  the  event  of  a  cer- 
tain contingency,  the  plaintiff  must  prove  that  the  contingency  has 
happened,  or  he  cannot  recover :  it  is  not  sufficient  to  rely  upon  the 
consideration  which  the  character  of  the  instrument  imports.     Pat- 
terson v.  The  Juniata  Bank,  IV.  42. 

18.  The  rule  of  evidence  which  excludes  a  party  to  a  negotiable 
instrument  from  testifying  against  its  validity,  is  only  applicable  to 
cases  where  the  instrument  has  actually  been  negotiated  in  the  usual 
course  of  business.     But  if  it  be  established  by  other  proof  that  the 
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negotiation  was  not  in  the  usual  course  of  business,  then  a  party  to 
the  instrument,  not  otherwise  interested,  is  competent  to  testify  all 
his  knowledge  of  the  transaction.  Parke  v.  Smith,  IV.  287. 

19.  An  endorser  is  entitled  to  notice  of  non-payment,  although  he 
may  have  received  from  the  drawer  a  chose  in  action  as  a  collateral 
security  to  indemnify  him  for  his  endorsement.     There  can  be  no 
presumptive  waiver  of  notice,  where  there  has  been  no  waiver  of 
recourse  to  the  maker ;  and  the  acceptance  of  security  is  not  such 
unless  it  has  been  taken  in  satisfaction.  Kramer  v.  Sandford,  IV.  328. 

20.  The  addition  of  the  word  "  administrator"  to  the  name  of  the 
acceptor  of  a  bill  of  exchange,  does  not  qualify  his  liability  or  make 
his  acceptance  a  conditional  one.     Tassey  v.  Church,  IV.  346. 

21.  The  endorsee  in  a  suit  by  him  against  the  maker  of  a  promis- 
sory note,  cannot  be  called  on  to  prove  consideration  until  the  de- 
fendant has  shown  it  was  obtained  or  put  into  circulation  by  fraud 
or  undue  means.     Knight  \.  Pugh,  IV.  445. 

22.  In  a  suit  against  one  who  passes  the  note  of  a  broken  bank 
fraudulently,  or  with  a  promise  to  take  it  back  if  found  to  be  uncur- 
rent,  a  demand  on  the  maker  need  not  be  proved.     Hellings  v. 
Hamilton,  IV.  462. 

23.  The  notary's  protest  of  a  promissory  note  is  prima  facie  evi- 
dence of  the  fact  of  notice  to  the  endorser  of  non-payment,  when 
recited  in  it;  and  such  notice  is  sufficient  if  duly  sent,  though  not 
received  by  the  endorser.    JenTcs  v.  The  Doylestown  Bank,  IV.  505. 

24.  The  protest  of  a  notary  is  not  invalidated  by  the  fact  that  the 
seal  does  not  conform  in  all  respects  to  the  Act  of  1791.     Ibid. 

25.  Where  a  note  is  payable  at  bank,  and  the  endorsee  is  there 
ready  to  receive  payment,  no  further  demand  is  necessary  to  charge 
the  endorser.     Ibid. 

26.  The  holder  of  an  endorsed  note,  who  discovers  that  the  en- 
dorsement was  forged  by  the  maker,  may  take  from  the  maker  a 
judgment  and  sell  all  his  estate  by  execution,  and  appropriate  it  to 
the  payment  of  such  note,  without  thereby  discharging  the  bonajide 
endorser  of  another  note  given  by  such  maker,  and  in  the  holder's 
possession,  though  he  gave  no  notice  to  him  of  his  proceedings,  and 
did  not  arrest  the  maker  for  the  misdemeanor,  if  there  be  no  evidence 
of  a  composition  of  the  offence.     Brittain  v.  The  Doylestown  Bank, 
V.  87. 

27.  Where  a  note  is  payable  at  a  bank,  an  assertion  in  the  protest 
of  demand  at  the  bank  is  sufficient  prima  facie  evidence  of  such 
demand.     Ibid. 

28.  Proof  of  a  delivery  of  such  note  by  the  cashier  to  the  notary 
for  protest  on  the  last  day  of  grace,  and  presentation  by  him  at  the 
bank  on  the  day  following,  is  sufficient.     Ibid. 

29.  But  in  such  case  there  need  be  no  demand  at  all,  if  the  en- 
dorser has  waived  notice  of  non-payment  by  a  memorandum  at  the 
time  of  endorsing.     Ibid. 

30.  Where  a  note  is  payable  at  a  bank,  it  need  not  be  shown  that 
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the  cashier  was  at  the  bank  all  the  business  hours  on  the  day  of  pay- 
ment in  order  to  receive  it ;  the  presumption  is  he  performed  his 
duty.  Ibid. 

31.  The  husband  is  not  liable  on  a  negotiable  note  given  by  his 
wife  even  in  a  suit  by  a  bond,  fide  endorsee,  unless  it  was  given  with 
his  authority  or  approbation,  and  that  must  be  shown  before  such 
note  is  admissible  in  evidence  against  the  husband.     Reakert  \. 
Sanford,  V.  104. 

32.  The  husband's  authority  cannot  be  inferred  from  his  know- 
ledge that  the  wife  was  carrying  on  business,  and  gave  the  note  in 
the  course  of  it.     Ibid. 

33.  In  a  suit  by  the  holder  of  a  negotiable  note,  the  defendant 
may  show  fraud  in  obtaining  it,  if  he  offers  to  prove  that  after  being 
protested  for  non-payment,  it  was  taken  up  by  the  payee  and  first 
endorser.     Ibid. 

34.  If  the  husband  forbids  his  wife  from  dealing  with  a  person, 
or  giving  a  note  to  any  one,  an  endorsee  of  a  note  given  by  the  wife 
acquainted  with  these  circumstances,  cannot  recover  on  it.     Ibid. 

35.  In  an  action  upon  a  sealed  note  by  which  the  defendant  pro- 
mises to  pay  "  without  defalcation  for  value  received,"  he  is  not 
thereby  precluded  from  a  defence  upon  the  plea  of  set-off.     Louden 
v.  Tiffany,  V.  367. 

36.  An  action  was  commenced  by  summons  on  Saturday  the  1st 
day  of  January  1842,  against  the  drawer  of  a  promissory  note  dated 
30th  December  1840,  and  payable  twelve  months  after  date.     Held, 
that  the  action  was  prematurely  brought,  the  last  day  of  grace  (which 
was  Sunday)  not  having  fully  expired  before  the  writ  issued ;  and 
that  an  offer  in  the  court  below  to  confess  judgment  to  the  plaintiff, 
upon  terms  not  accepted,  did  not  cure  the  error.     Thomas  v.  Shoe- 
maker, VI.  179. 

37.  A  month,  in  bills  of  exchange,  notes  and  other  mercantile 
contracts,  means  in  all  cases  a  calendar  and  not  a  lunar  month. 
Ibid. 

38.  The  parties  to  bills  of  exchange  or  promissory  notes,  entitled 
to  claim  the  days  of  grace,  have  title  to  them  as  matter  of  right. 
Ibid. 

39.  In  a  suit  by  the  holder  against  the  maker  of  a  negotiable  note, 
the  plaintiff  cannot  be  called  on  to  prove  the  consideration  between 
himself  and  the  payee,  unless  it  be  shown  that  the  note  was  obtained 
or  put  into  circulation  by  fraud  or  undue  means.     Brown  v.  Street, 
VI.  221. 

40.  If  a  note  falls  due  on  a  Friday,  and  notice  of  non-payment 
is  not  received  by  the  endorser  until  Monday  following,  it  would  be 
too  late  if  the  parties  lived  in  the  same  town ;  but  an  affidavit  of 
defence  must  in  such  case  state  the  residence  of  the  maker,  so  that 
it  may  appear  notice  could  have  been  regularly  received  in  a  shorter 
time  after  demand  there  of  payment.     Moore  v.  Somerset,  VI.  262. 

41.  In  a  suit  against  the  endorser  of  a  note,  he  must  set  out  affir- 
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matively  in  his  affidavit  of  defence,  sufficient  to  show  negligence  in 
the  plaintiff  in  not  giving  him  due  notice.     Ibid. 

42.  The  endorser  is  bound  to  know  the  residence  of  the  maker 
of  a  note,  and  in  his  affidavit  of  defence  must  state  at  least  his  belief 
in  regard  to  it,  and  that  he  would  be  able  to  prove  it  to  the  satisfac- 
tion of  a  jury.     Ibid. 

43.  Notice  dated  Rochester,  New  York,  Dec.  28th  1841,  of  pro- 
test on  that  day  for  non-payment  by  drawee  of  a  bill  of  exchange 
dated  at  New  York,  was  sent  to  New  York,  where  it  was  mailed  on 
3d  January  1842,  and  on  the  4th  was  delivered  in  Philadelphia, 
where  the  drawer  resided,  to  a  person  of  the  same  name,  and  did 
not  reach  the  drawer  until  the  8th.     Held  sufficient  notice  to  charge 
the  drawer.     Jones  v.  Wardell,  VI.  399. 

44.  Reasonableness  of  notice  to  the  drawer  of  dishonour  of  a  bill 
is  a  question  for  the  court.     Ibid. 

45.  If  a  bank  take  a  draft  as  so  much  money  and  agree  to  pay. 
the  note  of  the  person  who  delivers  the  draft,  the  holder  of  the  note 
assenting  afterwards  to  such  arrangement  may  recover  the  amount 
of  the  note  from  the  bank,  the  indebtedness  of  the  maker  of  the  note 
being  a  sufficient  consideration,  and  the  holder  becoming  thereby 
the  party  beneficially  interested  and  entitled  to  sue. 

A  recovery  against  the  holder  of  the  note  will  in  such  case  dis- 
charge the  bank  from  all  responsibility  to  the  owner  of  the  draft  on 
its  promise  to  him. 

The  identity  of  the  note  referred  to  is  a  question  of  fact  for  the 
jury. 

If  such  draft  was  received  as  money,  it  is  of  no  importance  that 
the  drawer  failed  before  the  plaintiffs  presented  their  note  for  pay- 
ment. Commercial  Bank  v.  Wood,  VII.  89. 

46.  It  is  a  rule  of  commercial  law,  that  when  the  facts  are  ascer- 
tained and  undisputed,  what  shall  constitute  due  diligence  in  com- 
municating notice  of  the  dishonour  of  a  bill  or  note,  is  matter  of 
law  to  be  decided  by  the  court.     Brenzer  \.Wightman,  VII.  264. 

47.  Although  a  note  may  not  be  in  form  negotiable,  yet  the  payee 
may  make  it  so  by  endorsing  it  payable  to  order,  after  which  it  be- 
comes, as  between  the  endorser  and  the  holder,  an  inland  bill  of  ex- 
change, in  which  the  endorser  stands  in  the  light  of  a  new  drawer 
of  a  bill  payable  to  the  order  of  the  endorsee ;  and  the  holder,  by 
taking  it  in  this  character,  takes  it  subject  to  all  the  rules  that  regu- 
late the  relations  between  endorser  and  endorsee  in  negotiable  in- 
struments.    Ibid. 

48.  If  there  be  no  time  of  payment  mentioned  in  a  bill,  like  a 
note  payable  at  sight,  a  reasonable  time  is  allowed  to  make  the  de- 
mand on  the  promiser ;  and  if  he  refuse  to  pay,  immediate  notice 
must  be  given  by  the  holder  to  the  endorser.     Ibid. 

49.  "  We  owe  P.  S.  the  sum  of  §3454.22,  it  being  for  powder 
furnished  us  by  the  said  P.  S. ;  you  will  please  accept  the  above  and 
oblige  yours,"  directed  to  W.  R.,  who  was  at  the  time  engineer  of 
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a  rail-road  company,  has  no  tendency  to  support  an  action  of  as- 
sumpsit  against  the  company  to  recover  the  amount  mentioned  in  it, 
and  should  not  be  received  in  evidence.  Reading  Kail  Road  Co. 
v.  Johnson,  VII.  317. 

50.  To  entitle  the  holder  of  an  accepted  draft  to  recover  against 
the  acceptor,  who  did  not  receive  value,  he  must  be  an  innocent 
holder  for  value  and  without  notice  of  the  facts  which  would  be  a 
good  defence  as  between  the  drawer  and  acceptor.     Boggs  v.  Lan- 
caster Bank,  VII.  331. 

51.  The  holder  of  a  protested  bill  may  sue  the  acceptor  or  drawer, 
or  both ;  but  when  he  has  received  the  amount  from  either,  he  can 
proceed  no  farther  against  the  other.     Ibid. 

52.  The  endorsers  of  a  protested  note  cannot  call  upon  the  holder 
to  sue  the  drawer,  and,  if  he  refuses,  thereby  relieve  themselves 
from  liability.     It  is  their  duty  to  take  it  up,  and  bring  suit  them- 
selves.    Becbe  v.  West  Branch  Bank,  VII.  375. 

53.  Joint  owners  of  a  bill  who  jointly  endorse  the  same,  do  not 
thereby  constitute  themselves  partners  quoad  hoc,  so  that  notice  of 
the  dishonour  of  the  bill  to  one  will  charge  both :  it  is  but  a  joint 
contract,  and  each  must  have  notice  in  order  to  charge  him.     Sayre 
v.  Frick,  VII.  383. 

54.  Notice    directed    to    an    endorser   may  be  deposited  in  the 
post-office  at  which  he  receives  his  letters  and  newspapers,  if  he  do 
not  live  in  the  post-town  or  at  any  other  place  as  convenient  to  the 
holder.     Jones  v.  Lewis,  VIII.  14. 

55.  A  notice  of  the  protest  of  a  bill  of  exchange  to  be  given 
by  one  to  another  who  resides  in  the  same  city,  must  be  served 
personally  or  by  leaving  it  at  his  house  or  place  of  business :  de- 
positing it  in  the  post-office  directed  to  him,  is  not  sufficient.  Kramer 
v.  M'Dowell,  VIII.  138. 

BILL  OF  SALE. 

VENDOR,  &c.,  41,  65. 

BIRTH. 

EVIDENCE,  61. 

BOARD  OF  PROPERTY. 

EVIDENCE,  102,  103. 

The  decision  of  the  Board  of  Property  upon  a  caveat  to  a 
return  of  survey,  is  conclusive  of  the  rights  of  the  parties,  unless 
he,  against  whom  the  decision  is  made,  institutes  an  action  of  eject- 
ment for  the  land,  within  six  months ;  and  this,  whether  he  be  in  or 
out  of  possession. 

To  avoid  the  absolute  bar  of  such  decision  by  the  Board  of  Pro- 
perty, it  is  not  sufficient  that  an  action  of  ejectment  was  instituted 
within  six  months  by  the  party,  in  whose  favour  the  decision  was 
made,  against  a  third  person,  to  which  the  losing  party  caused  him- 
self to  be  made  a  co-defendant. 
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And  if  an  ejectment,  under  such  circumstances,  be  brought  within 
the  six  months,  it  must  be  duly  prosecuted  ;  and  if  the  plaintiff  suffer 
twenty  years  to  elapse  without  an  effort  to  get  the  cause  tried,  it  will 
be  presumed  that  he  has  abandoned  his  action,  and  a  patent  may 
issue  to  the  other  party.  Wilson  v.  Altemus,  II.  255. 

BOAT. 

VENDOR,  &c.,  65. 

BOND. 

AFFIDAVIT  OF  DEFENCE,  5. 

ARREST,  1. 

ARTICLES  OF  AGREEMENT,  1,  2. 

BANK,  3. 

COLLATERAL  SECURITY. 

CONDITIONAL  VERDICT,  1. 

DEBT,  2. 

DEED,  20. 

DOWER,  2,  3,  4,  7. 

EVIDENCE,  118. 

EXECUTORS,  &c.,  30. 

EXTINGUISHMENT,  4. 

GUARANTY,  4,  5,  7. 

INSOLVENT  BOND. 

INTEREST,  7. 

LEGACY,  7. 

LIMITATION,  21. 

MORTGAGE,  2,  5. 

OFFICER,  2. 

OFFICIAL  BOND. 

PAROL  EVIDENCE,  2. 

PARTNERSHIP,  26. 

PRINCIPAL  AND  SURETY,  4. 

REFUNDING  BOND. 

REPLEVIN  BOND,  2,  3. 

SHERIFF,  4,  5. 

SHERIFF'S  SALE,  36. 

SUNDAY,  2. 

TAXES,  11,  12. 

VENDOR,  &c.,  30,  31,  59,  64. 

1.  Primd  facie  all  the  obligors  in  a  bond  are  principals,  and  must 
be  treated  as  such  in  the  appropriation  of  the  proceeds  of  a  sheriffs 
sale,  until  it  is  made  to  appear  otherwise  by  positive  proof.     Bear 
v.  Patterson,  III.  233. 

2.  A  want  of  consideration  furnishes  a  defence  to  each  and  all 
the  bonds  given  for  the  purchase  money  of  land,  as  they  are  succes- 
sively sued,  until  the  defendant  be  compensated  by  way  of  defalca- 
tion, to  the  full   amount  of  the  failure  of  consideration  :  and  the 
defence  being  thus  exhausted,  the  remaining  bonds  are  recoverable. 
Good  v.  Good,  III.  472. 
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3.  An  agreement  to  pay  money,  signed  by  two,  but  which  in  the 
body  of  it  provides  for  the  payment  by  one  of  them  only,  is  a  joint 
and  several  obligation.     Klapp  v.  KlecTcner,  III.  519. 

4.  It  is  no  defence  to  a  scire  facias  on  a  judgment  entered  up- 
on a  bond  with  warrant  of  attorney,  that  the  mortgage  given  to 
secure  the  bond  is  not  in  the  plaintiff's  possession,  or  has  been  lost, 
mislaid  or  destroyed,  and  that  the  plaintiff  refused  to  indemnify  the 
defendant  against  its  loss  or  destruction.     Hodgdon  v.  Naglee,  V. 
217. 

5.  Payment  by  the  obligor  to  the  obligee  of  a  bond  accompany- 
ing a  mortgage,  extinguishes  the  mortgage  even  in  the  hands  of  an 
assignee  of  the  mortgage  for  a  valuable  consideration,  who  neglects 
to  give  notice  to  the  obligor  of  the  assignment  before  payment  of 
the  bond.     Ibid. 

6.  The  condition  of  a  bond  of  indemnity  "  to  save  harmless  and 
indemnify  against  all  claims  of  A,"  is  broken  whenever  the  claim 
is  made  and  the  obligee  is  under  the  necessity  of  paying  it,  which 
he  may  do  without  waiting  for  an  action  to  be  brought  against  him. 
Leber  v.  Kauffelt,  V.  440. 

7.  On  a  bond  of  indemnity  to  A,  without  naming  his  executor 
or  administrator,  if  he  die  before  any  breach  of  the  condition,  the 
administrator  may  maintain  an  action  for  a  breach  happening  after 
his  death.     Ibid. 

8.  If  one  entitled  to  letters  of  administration  pay  a  claim  against 
an  intestate's  estate,  and  afterwards  take  out  letters,  he  may  main- 
tain an  action  on  a  bond  given  to  the  intestate  to  indemnify  him 
against  the  claim  thus  paid:  for  the  benefit  of  the  estate  and  to  sup- 
port the  right,  the  law  makes  the  letters  relate  back  to  the  death  of 
the  intestate,  making  the  intervening  acts  done  by  the  administrator 
valid  and  binding.     Ibid. 

9.  If  the  obligor  of  a  bond  to  a  bank  holds  the  notes  of  the  bank 
at  the  time  he  receives  notice  of  the  assignment  of  the  bond,  the 
assignee  is  bound  to  receive  them  as  cash  in  payment  of  it ;  but  if 
he  obtained  them  after  notice,  they  would  be  no  defence  either  as 
payment  or  set-off  in  a  suit  on  the  bond  by  the  assignee  in  the  name 
of  the  bank.     Northampton  Bank  v.  Balliet,  VIII.  311. 

10.  In  such  suit,  evidence  of  transactions  between  the  defendant 
and  the  bank  is  admissible  for  the  defendant,  where  such  transac- 
tions commenced  before  he  received  notice  of  the  assignment,  though 
the  liability  of  the  bank  was  not  complete  at  the  time  of  such  notice. 
Ibid. 

11.  Evidence  that  the  defendant  in  the  suit  was  a  man  of  business 
and  in  the  habit  of  taking  notes  of  that  bank,  is  no  proof  of  the 
time  when  the  defendant  received  the  notes  set  up  as  a  defence. 
Ibid. 

12.  If  the  assignee  of  a  bond  fail  to  recover  it  from  the  obligor 
by  reason  of  the  consideration  of  it  having  failed  before  the  assign- 
ment of  it  was  made,  he  may  recover  back  from  the  assignor  the 
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money  he  paid  for  the  assignment,  whether  he  hold  his  guaranty  or 
not.     Kauffelt  v.  Leber,  IX.  93. 

BOOK  ENTRIES. 
ASSUMPSIT,  5. 
CONTRACT,  17. 

EVIDENCE,  67,  68,  79,  80,  96,  115. 
PARTNERSHIP,  35. 
PRINCIPAL  AND  AGENT,  32. 

1.  The  book  of  an  iron-master,  containing  an  entry  of  the  amount 
of  wood  taken  up  from  the  chopper,  and  the  dockage  of  it,  is  not 
evidence  in  an  action  by  the  collier  against  the  iron-master  to  re- 
cover the  price  of  coaling  it.     Gamber  v.  Wolaver,  I.  60. 

2.  In  an  action  upon  a  book  account  of  a  decedent,  it  is  only 
necessary  to  prove  that  they  are  books  of  original  entry  to  admit 
them  to  go  to  the  jury  as  evidence ;  and  if  evidence  be  afterwards 
given  as  to  the  time  when  the  entries  were  made,  this  must  be  re- 
ferred with  the  books  to  the  jury.      Van  Swearingen  v.  Harris,  I. 
356. 

3.  When  a  purchaser  at  a  store  selects  the  articles  he  wants,  and 
has  them  set  aside  to  be  sent  for  by  him,  or  to  be  sent  to  him  by  the 
merchant,  then  is  the  time  to  make  the  entry  of  a  charge  against 
the  purchaser ;  and  such  entry  is  evidence.     Parker  v.  Donaldson, 
II.  9. 

4.  If  a  clerk  who  made  original  entries  in  a  book  be  temporarily 
absent  from  the  state,  such  entries  may  be  given  in  evidence  upon 
proof  of  his  handwriting.     Hay  v.  Kramer,  II.  137. 

5.  The  party's  book  of  original  entries  is  not  competent  evidence 
of  the  delivery  of  goods  furnished  under  a  special  contract.     Nickle 
v.  Baldwin,  IV.  290. 

tiOROUGH. 

1.  The  first  section  of  the  Act  of  15th  of  April  1835,  does  not 
limit  the  power  of  the  inhabitants  of  a  borough  or  township  to  as- 
sess any  amount  of  tax  for  school  purposes. 

An  action  may  be  maintained  by  the  legal  authorities  of  a  borough 
against  a  collector  of  school  tax,  to  recover  the  amount  of  a  dupli- 
cate, put  into  his  hands  for  collection  by  the  same  authorities.  Wil- 
son v.  Borough  of  Lcwistoicn,  I.  428. 

2.  An  Act  of  Assembly  empowering  the  Court  of  Quarter  Ses- 
sions to  incorporate  any  town  or  village  containing  300  inhabitants, 
on  the  petition  of  a  majority  of  the  freeholders  residing  within  the 
limits  of  the  village  or  town,  does  not  authorize  the  incorporation 
into  a  borough  of  two  or  more  distinct  villages,  together  with  a 
tract  of  open  farming  country.     Borough  of  West  Philadelphia, 
V.  281. 

3.  If  it  did,  it  must  appear  that  a  majority  of  the  whole  mass 
joined  in  the  petition.     Ibid. 

4.  A  statute  authorizing  an  incorporation  on  the  petition  of  a  bare 
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majority,  is  not  to  be  carried  farther  than  its  words  absolutely  require. 
Ibid. 

5.  A  certiorari  to  the  Quarter  Sessions  to  remove  the  proceedings 
for  incorporating  a  borough,  may  issue  without  a  special  allowan.ce. 
Ibid. 

BOROUGH  OF  HARRISBURG. 

The  Act  of  Assembly  which  authorizes  the  borough  of  Harris- 
burg  to  acquire  land  necessary  for  the  purpose  of  supplying  the  in- 
habitants with  water,  must  be  construed  in  subordination  to  that 
provision  of  the  constitution  which  prohibits  the  Legislature  from 
investing  any  corporation  or  individuals  with  the  privilege  of  taking 
private  property  for  public  use,  without  making  compensation  or 
giving  adequate  security  therefor,  before  such  property  shall  be  taken. 
Borough  of  Harrisburg  v.  Crangle,  III.  460. 

BOUNDARY. 

ARBITRATION,  &c.,  20,  21. 

EVIDENCE,  75. 

The  compromise  of  a  doubtful  right  is  a  sufficient  consideration 
to  establish  the  boundary  line  between  conflicting  titles,  and  although 
in  making  such  compromise  the  parties  act  in  good  faith,  but  in  a 
mutual  mistake  of  the  law,  yet  will  it  bind  them.  M'Coy  v.  Hut- 
chinson,  VIII.  66. 

BREACH  OF  PROMISE. 

In  an  action  on  the  case  founded  on  a  breach  of  promise  of  mar- 
riage, no  legal  inference  in  support  of  the  action  can  arise  from 
proof  that  the  plaintiff  was  got  with  child  by  the  defendant. 

Quaere:  If  in  an  action  in  case,  the  plaintiff  declare  in  two  counts 
for  seduction  and  getting  the  plaintiff  with  child,  and  for  a  breach 
of  promise  of  marriage,  upon  which  the  jury  find  a  general  verdict 
for  the  plaintiff,  is  it  competent  for  the  court  to  render  a  judgment 
upon  the  second  count  in  the  declaration  alone?  Hay  v.  Graham, 
VIII.  27. 

BRIDGES. 

CONTRACT,  19. 

COUNTY  COMMISSIONERS,  3,  4,  5. 

ROADS,  13,  14. 

»  The  re-construction  of  a  county  bridge  which  has  been  swept 
away  by  a  freshet,  must  be  by  the  county  commissioners,  with  the 
sanction  of  the  Court  of  Quarter  Sessions  and  the  grand  jury. 

It  seems,  the  county  commissioners  alone  have  no  authority  to 
erect  or  maintain  bridges.  The  power  to  repair  them,  as  well  as  to 
*  erect  bridges  over  small  creeks,  rivulets,  &c.,  is  given  to  the  super- 
visors; but  bridges  of  a  larger  class,  too  expensive  for  a  township, 
are  to  be  erected  and  repaired  by  the  county  commissioners,  with 
the  sanction  of  the  Court  of  Quarter  Sessions  and  the  grand  jury. 
Commonwealth  v.  Commissioners  of  Monroe  County,  II.  495. 
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BRIBERY. 

The  trial,  conviction,  and  sentence  of  one  who  holds  the  office  of 
sheriff  of  the  offence  of  bribing  a  voter  previously  to  his  election  to 
the  office,  is  not  such  a  "  conviction  of  misbehaviour  in  office,  or  of 
any  infamous  crime,"  as  will  disqualify  him  from  exercising  the 
duties  of  his  office,  as  provided  by  the  9th  Section  of  the  6th  Article 
of  the  Constitution.  Commonwealth  v.  Shaver,  III.  333. 

BULL. 

TRESPASS,  11. 

CANAL. 

TAXES,  4,  5. 

1.  Damages  done  to  land  by  the  construction  of  the  Union  Canal, 
and  works  appurtenant  to  it,  must  be  estimated  as  of  the  time  when 
done;  and  a  subsequent  purchaser  of  the  land  cannot  maintain  a 
proceeding  to  recover  damages  done  to  him.     Zimmerman  v.  Union 
Canal  Co.,  I.  346. 

2.  Two  tenants  in  common,  owners  of  twelve  acres  of  ground, 
through  which  they  had  dug  a  race  or  canal  from  the  river  Schuylkill, 
and  divided  the  property  by  a  boundary  crossing  the  canal,  reserving 
to  each,  his  heirs  and  assigns,  the  common  use  and  privilege  of  the 
canal  or  race  as  thereafter  mentioned.    By  a  subsequent  clause,  they 
declared  the  same  should  be  and  remain  for  the  common  use  and 
privilege  of  the  respective  parties,  their  heirs  and  assigns,  tenants 
and  occupiers  of  the  respective  lots  of  ground  through  which  the 
same  passed,  as  a  passage  for  scows  or  boats  and  rafts,  and  for  the 
introduction  of  the  Schuylkill  water  from  the  dam  for  the  use  of  the 
respective  premises  ;  but  neither  of  them,  their  heirs  or  assigns,  should 
at  any  time  thereafter  use  more  than  one  full,  equal  half  part  of  the 
water-power  of  the  said  river,  to  which  they  previously  were  jointly 
entitled  ;  nor  would  they,  their  heirs,  &.C.,  put  or  suffer  or  permit  to  be 
put  thereon  any  boat,  scow,  or  raft,  of  larger  dimensions  than  would 
admit  another  of  equal  dimensions  freely  to  pass  it ;  and  that  neither 
of  them,  their  heirs,  &c.,  should  or  would  permit  or  suffer  the  water 
or  water-power,  to  which  they  were  respectively  entitled  as  aforesaid, 
to  be  used  or  applied  otherwise  than  upon  their  respective  lots,  nor 
carry  on  or  permit  or  suffer  to  be  carried  on  upon  the  same  lots  the 
manufacture  of  gunpowder,  or  any  part  of  the  process  of  the  manu- 
facture of  that  article. 

Held,  1.  That  this  deed  did  not  give  to  a  party  the  right  to  carry 
coal  along  the  canal,  and  load  it  on  his  half  of  the  premises  for  the 
supply  of  a  steam-mill  occupied  by  him,  situated  on  another  and 
distinct  lot  in  the  neighbourhood. 

2.  That  the  privilege  of  the  canal  under  this  partition  was  not  a 
personal  one,  but  appurtenant  to  the  property  divided. 

3.  That  in  a  suit  for  a  misuser  of  the  privilege,  it  is  no  answer 
that  the  plaintiff  was  guilty  of  a  similar  misuser.  Jamison  v.  M'Crcdy, 
V.  129. 
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CANAL  COMMISSIONERS. 
TOLLS,  2. 

The  Act  of  18th  April  1843,  authorizing  the  election  of  canal 
commissioners  is  constitutional  and  valid.  Commonwealth  v.  Clark, 
VII.  127. 

CANAL  COMPANY. 

LOAN,  1. 
RIVER,  7. 
WITNESS,  29,  30,  31. 

CAPIAS  AD  SATISFACIENDUM. 
ARREST,  1. 

CARRIER. 

COMMON  CARRIER. 

CARTWAY. 

GRANT,  1. 

CASE. 

1.  Case  lies  for  a  present  injury  to  the  freehold;  and  the  law  im- 
plies damage  from  flooding  the  ground  of  another,  though  it  be  in 
the  least  possible  degree,  and  without  actual  prejudice.     Ripka  v. 
Sergeant,  VII.  9. 

2.  Trespass  for  seizing  and  carrying  away  goods  does  not  lie  by 
the  owner,  who  at  the  time  has  leased  them  to  a  tenant ;  case  is  the 
proper  remedy.     Fitler  v.  Shotwell,  VII.  14. 

CASE  STATED. 

An  agreed  case  in  the  nature  of  a  special  verdict  is  to  be  con- 
sidered as  a  special  verdict  found  by  a  jury,  and  if  it  be  defective  in 
substance,  the  judgment  rendered  upon  it  will  be  reversed  and  a 
venire  de  novo  awarded.  Whitesides  v.  Russell,  VIII.  44. 

CASHIER. 

NOTICE,  6. 

The  Cashier  of  a  bank  has  a  general  authority  to  superintend  the 
collection  of  notes  under  protest,  and  to  make  such  arrangements  as 
may  facilitate  that  object : — to  do  anything  in  relation  thereto  that  an 
attorney  might  lawfully  do;  but  his  authority  would  not  extend  to 
justify  him  in  altering  the  nature  of  the  debt,  or  to  change  the  rela- 
tions of  the  bank  from  a  creditor  to  that  of  an  agent  of  its  debtor. 
But  a  subsequent  acquiescence  of  the  bank  in  any  arrangement  of 
its  cashier  would  be  conclusive  upon  it.  Bank  of  Pennsylvania  v. 
Reed,  I.  101. 

CAVEAT. 

PATENT,  3. 
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CERTIFICATE  OF  DEPOSIT. 

1.  An  instrument  in  writing  issued  by  a  bank,  signed  by  the  as- 
sistant cashier,  "  I  hereby  certify  that  C.  T.  has  deposited  in  this 
bank,  payable  twelve  months  from  1st  May  1839,  with  five  per  cent, 
interest  till  due,  per  ann.  $3691.63,  for  the  use  of  R.  P.  &  Co., 
and  payable  only  to  their  order  upon  the  return  of  this  certificate," 
is  not  a  promissory  note  within  the  statute  of  Anne,  but  a  certificate 
of  deposit  on  special  terms.     Patterson  v.  Poindextcr,  VI.  227. 

2.  Such  instrument  is  negotiable  for  the  purposes  of  transfer  only, 
but  not  to  make  R.  P.  &>  Co.  liable  on  their  endorsement  to  the 
holder.     It  is  a  special  agreement  to  pay  the  deposit  to  any  one  who 
should  present  the  certificate  and  the  depositor's  order.     Ibid. 

3.  Where  a  certificate  of  deposit  not  negotiable  is  issued  by  a 
bank  and  afterwards  sold  by  a  broker,  who  endorses  it  without  re- 
course, and  it  turns  out  that  the  endorsement  of  the  payee  was  forged, 
the  broker's  liability  depends  upon  the  parol  circumstances  attending 
the  sale  of  the  note.  Charnley  \.  Dulles,  VIII.  353. 

4.  It  is  for  the  jury  to  say  whether  on  the  evidence  the  plaintiff 
took  the  note  subject  to  every  risk  or  not.     Ibid. 

5.  The  question  of  laches  in  presenting  a  certificate  of  deposit  to 
the  bank  for  payment,  is  a  mixed  question  of  law  and  fact.     Ibid. 

6.  So  also  is  the  time  of  giving  notice  to  the  prior  endorser.   Ibid. 

CERTIORARI. 
BOROUGH,  5. 

CHARGE  OF  COURT. 
ERROR,  10. 

1.  A  defect  in  the  narr.  is  not  matter  for  the  court  to  charge  upon. 
Brittain  v.  The  Doylestown  Bank,  V.  87. 

2.  Nor  the  weight  of  evidence  in  regard  to  particular  facts.     Ibid. 

CHARITABLE  USES. 

The  conservative  provisions  of  the  statute  43  Eliz.,  relating  to 
charitable  uses,  are  in  force  in  Pennsylvania.  Zimmerman  v.  An- 
ders, VI.  219. 

CHARTER. 

CORPORATION,  4,  6. 

FOREIGN  ATTACHMENT,  6,  7,  8. 

1.  A  meeting  of  members  of  a  society  having  determined  to  refuse 
a  charter,  held  that  evidence  that  its  contents  were  misrepresented 
to  them  was  not  admissible.     Shortz  v.  Unangst,  HI.  45. 

2.  Before  a  charter  can  be  considered  as  accepted  by  or  binding 
on  a  religious  society,  it  must  appear  that  they  were  notified  of  it, 
and  that  they  duly  met  together  to  consult  and  deliberate  upon  it, 
and  that  they  accepted  it  in  their  associated  capacity. 

Carrying  such  a  charter  round  among  the  members  and  privately 
procuring  their  signatures  without  any  meeting  or  notice,  do  not 
ix.  — 33  w* 
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CHARTER. 

constitute  the  assent  of  the  society,  nor  bind  any  not  parties  to  it. 
Ibid. 

CITIZENS  OF  UNITED  STATES. 

An  award  of  money  by  the  commissioners  under  the  Spanish 
treaty,  excluding  such  persons  as  are  not  citizens  of  the  United 
States,  does  not  exclude  an  attorney  in  a  foreign  country,  who  for 
advances  and  services  there  has  a  lien  on  the  fund  claimed  and 
awarded.  Aycinena  v.  Pcries,  VI.  243. 

CITY  LOT. 

WARRANT  AND  SURVEY,  17,  18. 

CLERICAL  ERROR. 

An  error  in  the  date  of  entering  a  judgment  in  an  action  of  re- 
plevin, by  which  it  appeared  that  it  was  entered  before  the  trial,  is 
no  reason  why  the  judgment  should  not  be  given  in  evidence  in  an 
action  against  the  sheriff  for  taking  insufficient  sureties  on  the  writ 
of  replevin.  Myers  v.  Clark,  III.  535. 

CLUB. 

The  members  of  a  committee  appointed  by  a  political  meeting  to 
provide  a  free  dinner  for  the  party,  are  personally  liable  for  the  bill. 
Eichbaum  v.  Irons,  VI.  67. 

COAL  COMPANIES. 

The  2d  section  of  the  Act  of  6th  of  April  1833,  releases  land 
sold  by  one  of  the  mining  companies  therein  mentioned,  within  one 
year  after  the  passage  of  the  Act.  Brick  v.  Coster,  IV.  494. 

COLLATERAL  SECURITY. 
DEED,  32. 

A  person  may  relinquish  a  collateral  security  given  to  him  by  his 
debtor  without  the  consent  of  the  other  creditors  of  the  debtor,  and 
not  thereby  lose  his  resort  against  the  debtor's  property,  though  he 
might  be  liable  to  the  debtor  if  the  security  was  lost  by  his  negli- 
gence. 

Although  such  creditor  be  also  a  nominal  trustee  for  the  creditors 
of  the  debtor,  that  would  not  affect  his  claim  against  the  trust  estate, 
if  he  has  not  violated  his  duty  as  trustee. 

Nor  if  such  creditor  afterwards  take  the  bond  of  the  original 
debtor,  and  another  bond  of  two  others  as  collateral  security  for  his 
advances,  and  then  release  the  latter,  but  with  a  stipulation  that  it 
should  not  affect  the  liability  of  the  original  obligor,  is  his  claim 
against  the  trust  fund  affected. 

But  it  is  clear,  that  when  the  money  is  advanced  after  the  sale  of 
the  goods  pledged,  the  claim  of  the  advancing  creditor  is  not  affected 
by  having  parted  with  the  goods. 

Notes  of  a  bank  received  as  collateral  security  after  such  bank 
has  suspended  specie  payments,  but  afterwards  gone  on  for  a  time 
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COLLATERAL  SECURITY. 

under  a  specific  arrangement,  are  embraced  by  a  bond  given  to 
secure  the  notes  of  the  bank,  if  the  creditors  on  notes  issued  before 
the  suspension  omitted  to  issue  process  of  execution  under  the  bond 
when  forfeited,  and  gave  no  notice  to  receivers  of  notes  afterwards 
issued. 

Nor  is  it  any  objection  that  such  notes  were  taken  from  the  obligor 
as  collateral  security  for  moneys  advanced  to  the  obligor  after  the 
suspension,  if  the  transaction  was  bondjide,  and  for  a  debt  fairly  due. 

Nor  that  it  was  done  after  the  obligor  had  given  bond  to  take  the 
benefit  of  the  Insolvent  Act. 

A  creditor  holding  collateral  security  has  a  right  to  come  in  on 
the  fund  of  his  debtor  chargeable  with  it,  to  the  full  amount  of  the 
notes  received,  provided  it  does  not  exceed  his  debt.  In  the  matter 
of  Dr  T.  W.  Dyott's  Estate,  II.  463. 

COLLECTOR  OF  TAXES. 
OFFICER,  1. 

1.  In  the  appointment  of  collectors  of  taxes,  the  county  commis- 
sioners have  a  duty  and  responsibility  which  necessarily  give  the 
appointment  absolutely  to  them,  and  they  are  not  bound  in  all  cases 
to  appoint  either  of  the  persons  returned  by  the  assessors ;  and  if  the 
persons  returned  by  the  assessors  are  in  all  particulars  competent  for 
the  office,  and  the  commissioners  refuse  to  appoint  either,  they  may 
have  a  remedy  to  compel  their  appointment ;  but  a  tax-payer  cannot 
take  any  advantage  of  a  dereliction  of  duty  on  the  part  of  the  com- 
missioners in  such  case.     Kingsbury  v.  Ledyard,  II.  37. 

2.  A  collector  of  taxes  is  a  public  officer  to  whose  official  acts 
credit  should  be  given;  his  duplicate  and  an  entry  made  therein  by 
him  of  the  payment  of  a  tax,  is  good  evidence  of  the  fact  of  pay- 
ment, independent  of  the  oath  of  the  collector  himself.      Overseers 
of  Lewisburg  v.  Overseers  of  Augusta,  II.  65. 

COLLECTOR  OF  TOLLS. 
OFFICER,  4. 
TAXES. 

COMMISSIONS. 

ASSIGNMENT,  4. 
CONTRACT,  22. 
PRINCIPAL  AND  AGENT,  4. 

The  plaintiffs  proposed  to  defendant  to  act  as  their  agent  at  Canton 
for  a  term  of  years,  engaging  to  make  consignments  to  an  amount 
that  would  insure  his  commissions  to  amount  to  $25,000  per  annum, 
at  least;  and  subsequently  they  bound  themselves  to  the  fulfilment 
of  it  by  the  payment  of  the  above  sum  annually,  though  from  unfore- 
seen events  they  should  not  ship  the  amount  that  would  produce  that 
sum.  One  of  the  stipulations,  also,  was,  that  the  defendant's  com- 
missions should  be  invested  in  return  cargoes  as  his  separate  pro- 
perty at  Canton.  The  defendant  agreed  to  the  proposal  for  a  term 
of  two  years.  In  the  first  year  the  commission  did  not  equal  §25,000. 
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COMMISSIONS. 

The  next  year  they  considerably  exceeded  it ;  so  that,  together,  they 
exceeded  the  §50,000.  Held,  that  the  commissions  were  to  be 
charged  separately  for  each  year,  and  that  the  defendant  was  entitled 
to  have  his  commissions,  the  first  year,  made  up  to  825,000,  and  to 
retain,  in  addition,  all  he  received  the  second  year.  Jones  v.  Dunn, 
III.  109. 

COMMISSION  MERCHANT. 

DISTRESS,  7. 

COMMISSIONERS. 

COUNTY  COMMISSIONERS. 

COMMON  CARRIER. 

1.  The  clause  in  a  bill  of  lading,  "  he"  (the  consignee)  "paying 
freight,"  is  introduced  for  the  benefit  of  the  carrier,  and  does  not 
exempt  the  consignor  from  liability.     Layng  v.  Stewart,  I.  222. 

2.  A  wagoner  who  carries  goods  for  hire,  thereby  contracts  the 
responsibility  of  a  common  carrier,  whether  transportation  be  his 
principal  and  direct  business,  or  an  occasional  and  incidental  em- 
ployment.    Gordon  v.  Hutchinson,  I.  285. 

3.  A  common  carrier  is  answerable  for  the  loss  of  a  box  or  parcel, 
though  he  be  ignorant  of  the  contents,  or  they  be  ever  so  valuable, 
unless  he  make  a  special  acceptance.     But  if  the  consignor  of  goods 
studiously  conceal  from  the  captain  of  a  ship,  or  misrepresent  the 
value  or  nature  of  the  goods  shipped,  the  ship-owner  is  not  liable,  if 
the  goods  be  purloined  on  the  voyage,  though  the  wrong-doer  would 
be.     Relfv.  Rapp,lll.  21. 

4.  Labelling  a  box  or  trunk  entrusted  to  a  carrier,  as  containing 
articles  of  a  different  nature  and  value  from  its  real  contents,  will 
dispense  with  further  inquiry  as  to  its  contents.     Ibid. 

5.  For  an  injury  done  to  a  passenger  by  the  upsetting  of  a  stage- 
coach, the  remedy  of  the  party  may  be  either  assumpsit  or  case ;  if 
the  former  be  adopted,  the  plaintiff,  to  entitle  him  to  recover,  must 
prove  the  liability  of  all  the  parties  sued ;  but  if  the  latter,  he  may 
recover  against  those  of  the  defendants  who  are  liable.     M'Call  v. 
Forsyth,  IV.  179. 

6.  Tender  by  a  common  carrier  to  a  consignee  of  goods  entrusted 
to  his  care  must  be  reasonable  in  respect  to  time,  place  and  manner, 
and  this  is  a  question  for  the  jury.     If  the  goods  be  tendered  after 
the  hours  of  business,  or  when  the  consignee  is  unable  to  receive 
them,  such  tender  will  not  discharge  the  carrier.     Hill  v.  Hum- 
phreys, V.  123. 

7.  In  an  action  on  the  case  against  a  common  carrier  for  not 
delivering  goods  according  to  consignment,  the  value  of  the  goods 
sent  is  the  lowest  measure  of  damages.     Ludwig  v.  Meyre,  V.  435. 

8.  In  such  action,  a  previous  demand  of  the  goods  is  not  neces- 
sary to  the  plaintiff's  right  to  recover.     Ibid. 
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COMMON  CARRIER. 

9.  The  responsibility  of  a  carrier  upon  the  Ohio  river,  does  not 
cease  upon  the  delivery  of  the  goods  on  the  wharf,  and  notice  given 
to  the  consignee ;  but  it  is  his  duty  to  attend  to  the  actual  delivery. 
Hemphill  v.  Chenie,  VI.  62. 

10.  Common  carriers  may,  by  special  contract,  limit  the  extent  of 
their  responsibility  for  the  safety  of  goods  delivered  to  them  to  be 
carried.     Bingham  v.  Rogers,  VI.  495. 

11.  In  an  action  against  a  common  carrier  to  recover  the  value  of 
goods  delivered  to  him  to  be  carried,  the  owner  of  the  goods,  being 
the  plaintiff  in  the  action,  is  not  a  competent  witness  to  prove  the 
contents  of  the  trunk  or  the  value  of  the  articles  which  it  contained. 
Ibid. 

12.  If  a  steamboat  on  the  Ohio  river  run  upon  a  stone  and  knock 
a  hole  in  her  bottom,  the  carrier  will  not  be  discharged  from  liability 
by  virtue  of  the  clause  in  his  bill  of  lading,  "  The  dangers  of  the 
river  only  excepted  :"  but  in  order  to  relieve  himself  from  respon- 
sibility it  is  incumbent  on  him  to  prove  that  due  diligence  and  pro- 
per skill  were  used  to  avoid  the  accident,  and  that  it  was  unavoid- 
able.     Whitesides  v.  Russell,  VIII.  44. 

13.  The  privilege  of  transhipment  reserved  to  a  common  carrier 
in  his  bill  of  lading  does  not  discharge  him  from  any  liability  which 
is  incident  to  his  contract  until  the  goods  be  delivered  at  the  destined 
port.     Ibid. 

COMMON  INFORMER. 

1.  Where  an  Act  of  Assembly  directs  a  penalty  to  be  recovered 
by  any  person  suing  for  the  same,  the  sum  when  recovered  to  be 
paid  one-half  to  the  person  suing,  the  other  to  the  treasurer  or  county 
commissioners,   a  common   informer   may  sue  in  his  own  name. 
Megargell  v.  Hazleton  Coal  Co.,  VIII.  342. 

2.  Where  a  person  sues  as  common  informer,  an  amendment  to 
the  declaration  that  he  sues  as  well  for  himself  as  the  treasurer  of 
the  county  ought  to  be  allowed.     Ibid. 

COMPANY. 

PARTNERSHIP,  38. 

COMPENSATION. 

TENANT  FOR  LIFE,  4. 

COMPROMISE. 

AGREEMENT,  6. 
BOUNDARY,  1. 
CONTRACT,  23. 
LEGACY,  8,  9. 

1.  A  testator  devised  his  real  estate  to  his  executor,  to  be  sold,  and 
,     directed  the  proceeds  to  be  divided  among  his  children  ;  held  that  the 
children  had  such  an  interest  in  the  land  as  justified  them  in  com- 
promising a  question  of  boundary,  if  such  compromise  did  not  affect 
the  rights  of  creditors. 
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COMPROMISE. 

The  compromise  of  a  doubtful  right  is  a  sufficient  consideration 
for  the  execution  and  delivery  of  a  deed. 

If  an  executor,  having  power  to  sell  real  estate  for  the  payment  of 
legacies,  advise  the  legatees  to  compromise  and  settle  a  question  of 
boundary,  and  they  do  so,  such  compromise  is  binding  upon  the  exe- 
cutor ever  afterwards,  whether  he  claim  the  land  as  executor,  or  in 
his  own  right.  Rice  v.  Bixler,  I.  445. 

2.  Compromises  by  which  money  is  gained  or  saved  by  executors, 
administrators  or  trustees,  enure  to  the  benefit  of  those  for  whom 
they  act,  and  not  of  themselves.  Saegcrv.  Wilson,  IV.  501. 

CONDITION. 

An  estate  on  condition  may  be  forfeited  by  a  non-performance  of 
the  condition  within  a  reasonable  time,  and  the  estate  revests  without 
the  formality  of  a  re-entry ;  but  if  the  party  once  dispense  with  the 
condition,  he  cannot  afterwards  enter  for  a  subsequent  breach  of  it ; 
his  remedy  in  such  case  is  an  action  of  covenant  for  the  breach  of 
the  contract.  Dickey  v.  M'Cullough,  II.  88. 

CONDITIONAL  VERDICT. 

VENDOR,  &c.,  21. 
WRIT  OF  ERROR,  3. 

1.  In  an  action  of  debt  upon  a  bond  given  for  the  purchase  money 
of  land  sold  and  conveyed,  the  jury  may  give  a  verdict  for  the 
plaintiff,  with  the  condition  annexed,  that  no  execution  shall   issue 
for  the  recovery  of  the  amount  of  it,  until  the  plaintiff  shall  remove 
an  encumbrance  from  the  land  which  was  the  consideration  of  it. 
Roland  v.  Miller,  III.  390. 

2.  When  the  plaintiff  sues  on  notes  given  by  the  defendant  for  the 
purchase  of  land  which  becomes  encumbered  by  a  judgment  against 
the  plaintiff  before  the  title  is  made,  the  proper  mode  is  to  take  a 
conditional  verdict  for  the  whole  amount  due  on  the  notes,  with  stay 
of  execution  for  a  part  of  the  amount  sufficient  for  the  encumbrance, 
till  the  title  be  cleared.     Jackson  v.  Knight,  IV.  412. 

CONFISCATION. 
TREASON,  1. 

CONSIDERATION. 

BILLS  OF  EXCHANGE,  &c.,  3,  8,  11. 
BOND,    2. 
BOUNDARY,  1. 
CONTRACT,  23. 
GUARANTY,  4,  5. 

1.  The  expression  of  a  valuable  consideration  is  essential  to  the 
validity  of  a  deed  of  bargain  and  sale,  but  the  amount  of  it  need  ngt 
be  stated.     Okison  v.  Patterson,  I.  395. 

2.  The  compromise  of  a  doubtful  right  is  a  sufficient  consideration 
for  the  execution  and  delivery  of  a  deed.     Rice  v.  Bixler,  I.  445. 
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3.  Forbearance,  either  limited  or  general,  is  a  good  consideration 
for  a  promise  to  pay  the  debt  of  a  third  person.     Silvis  v.  Ely,  HI. 
420. 

4.  An  agreement  to  withhold  his  competition  in  the  purchase  of 
land  by  one  who  is  in  possession  without  title,  is  a  good  considera- 
tion for  a  promise  to  convey  to  him  a  part  of  the  land  by  one  who 
purchased  from  the  real  owner.     M'Cullochv.  Cowher,V.  427. 

5.  A  mere  promise  to  pay  the  debt  of  another  without  considera- 
tion is  not  obligatory,  and  there  can  be  no  recovery  upon  it.  Reading 
Rail  Road  Co.  v.  Johnson,  VII.  317. 

CONSIGNOR  AND  CONSIGNEE. 

1.  There  is  an  implied  engagement  by  a  consignee  with  the  public, 
that  he  will  be  vigilant  and  careful  in  receiving  and  forwarding  goods 
intrusted  to  his  care ;  and  upon  his  refusal  to  receive  goods  consigned 
to  him,  he  would  be  liable  to  an  action  by  the  owner  for    any  loss 
which  might  be  occasioned  thereby.     Hcmpliill  v.  Chenic,  VI.  62. 

2.  A  consignee,  in  whose  hands  goods  are  placed  to  be  sold,  may 
set  up  the  consignor's  want  of  title  as  a  defence  to  an  action  for  the 
price  of  them.     Floyd  v.  Bovard,  VI.  75. 

CONSPIRACY. 

INDICTMENT,  5. 

CONSTABLE. 

APPEAL,  7. 
EXECUTION,  8,  15. 
SUPERSEDEAS,  1. 

1.  If  a  constable,  by  reason  of  negligence,  becomes  liable  for  the 
amount  of  an  execution  placed  in  his  hands,  the  issuing  of  a  sub- 
sequent execution  is  not  a  relinquishment  by  the  plaintiff  of  his  right 
to  recover  from  the  constable. 

In  an  action  against  a  constable  founded  upon  negligence  in  not 
returning  an  execution,  it  is  competent  for  the  defendant  to  prove 
that  the  judgment  was  paid  before  the  execution  issued.  Evans  v. 
Boggs,  II.  229. 

2.  Of  the  sufficiency  of  a  constable's  return  to  an  execution,  the 
justice  must  judge  in  the  first  instance ;  but  his  judgment  and  ac- 
ceptance of  the  return  will  not  relieve  the  constable  from  liability,  if 
it  be  erroneous.     Shovcr  v.  Funk,  V.  457. 

3.  A  constable's  return  to  an  execution  must  be  made  in  writing. 
Ibid. 

4.  A  promise  to  a  constable  to  pay  the  amount  of  an  execution  in 
his  hands  can  only  be  enforced  by  an  action  in  the  name  of  the  con- 
stable, and  not  in  the  name  of  the  plaintiff  in  the  execution,     dim- 
mings  v.  Klapp,  V.  511. 

5.  The  sureties  of  a  constable  are  liable  for  the  act  of  the  officer 
in  levying  upon  the  goods  of  a  stranger.     Brunott  v.  M'Kce,  VI. 
513.  " 
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6.  The  86th  section  of  the  Act  of  13th  April  1934,  relative  to 
county  and  township  officers,  which  requires  them  to  file  a  copy  of 
their  official  oath  with  the  town  clerk,  is  not  applicable  to  a  consta- 
ble.    Ibid. 

7.  The  mere  omission  of  a  constable  to  return   his  execution 
within  twenty  days,  does  not  fix  him  for  the  amount  of  the  debt,  if 
he  have  sufficient  reason  for  the  delay.     Keller  v.  Clarke,  VI.  534. 

CONSTITUTIONAL  LAW. 

ACTS  OF  ASSEMBLY,  1. 
CANAL  COMMISSIONERS,  1. 
DEED. 

Ju-DGMENT,  19,  25. 

PITTSBURGH,  1. 
STATUTE,  4. 

1.  The  Legislature  have  not  the  constitutional  power  to  diminish 
the  compensation  of  the  President  Judges  of  the  Courts  of  Common 
Pleas  fixed  by  law,  during  their  continuance  in  office.  Commonwealth 
v.  Mann,  V.  403. 

2.  An  Act  of  the  Legislature  authorizing  a  Court  of  Oyer  and 
Terrniner  to  be  held  in  the  county  by  one  of  the  Judges  of  the 
Supreme  Court  and  two  associate  Judges  of  the  county,  is  contrary 
to  the  provisions  of  the  constitution.     Commonwealth  v.  Flanagan, 
VII.  68. 

CONTRACT. 

ACTION,  4. 

ACT  OF  ASSEMBLY,  8. 

AUCTION,  5. 

BASTARD,  1. 

COMMISSIONS,  1. 

CORPORATION,  3. 

COURT,  1. 

EVIDENCE,  37. 

HUSBAND,  &c.  21 ,  22,  23. 

MECHANIC'S  LIEN,  21,  26. 

PAROL  CONTRACT. 

PARTNERSHIP,  13. 

RECORDING  ACT,  1. 

WORK  AND  LABOUR,  1,  2. 

VENDOR,  &c.  1,  2,  9,  24,  25,  26,  34,  35,  36,  37,  43,  59. 

1.  In  the  performance  of  a  contract  to  coal  wood,  the  collier  is 
bound  to  exercise  ordinary  skill,  care,  and  diligence :  and  in  an 
action  upon  it  to  recover  the  wages  of  his  labour,  it  is  error  in  the 
court  to  instruct  the  jury  that  the  plaintiff  is  only  chargeable  with 
gross  negligence,  or  wilful  misconduct.     Gamber  v.  Wolaver,  I.  60. 

2.  All  the  negotiations  between  the  parties  to  a  contract  made  by 
a  written  correspondence  form  a  part  of  it,  and  must  be  considered 
in  giving  it  a  construction.     And  if  it  appear  that  one  of  the  parties 
was  negotiating  for  himself  as  well  as  for  others,  each  of  whom  was 
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to  perform  a  separate  part  of  the  contract,  and  this  was  known  and 
understood  by  the  other  party,  he  cannot  look  to  one  for  damages 
consequent  upon  the  failure  to  perform  the  conditions  of  the  con- 
tract by  all.  Stover  v.  Mctzgar,  I.  269. 

3.  In  an  action  on  a  contract  for  the  sale  of  a  chattel,  proof  by 
the  defendant,  that  it  was  received  by  the  vendee  on  Sunday,  from  a 
third  person,  does  not  raise  such  a  presumption  that  the  contract  was 
made  on  Sunday,  as  will  defeat  the  plaintiff's  action.     Hadlcy  v. 
Snevily,  I.  477. 

4.  If  a  plaintiff  in  ejectment  ask  for  specific  execution  of  a  con- 
tract for  the  sale  of  land,  he  cannot  recover,  if  it  appear  that  he  has 
been  guilty  of  laches  and  such  conduct  as  was  calculated  to  induce 
the  other  party  to  suppose  that  he  had  abandoned  his  contract :  and 
especially  if  he  had  permitted  so  long  a  time  to  elapse  as  that  a  legal 
title  would  have  been  barred  by  the  Act  of  Limitations.     Zeigler  v. 
Houtz,  I.  533. 

5.  A  subsequent  parol  agreement  varying  the  terms  of  a  sealed 
contract,  cannot  be  tacked  to  it,  so  as  to  make  the  whole  a  covenant 
between  the  parties.    Vaughn  v.  Ferris,  II.  46. 

6.  A  and  B  entered  into  a  written  contract  by  which  A  agreed  to 
procure  a  conveyance  to  be  made  to  B  for  certain  mills  and  real 
estate,  in  consideration  of  which  -B  covenanted  to  advance  money  to 
pay  the  encumbrances  upon  the  estate,  and  to  carry  on  the  works 
for  a  certain  time  until  he  should  be  reimbursed  the  money  which 
he  should  advance,  expenses,  &,c.,  and  then  he  should  re-convey 
one-half;  by  subsequent  agreements,  the  parties  modified  and  changed 
their  original  contract ;  and  after  the  mills  and  works  had  been  car- 
ried on  some  time,  A  brought  an  ejectment  for  the  estate  against  B 
to  compel  a  re-conveyance.     Held,  that  the  action  could  be  main- 
tained, and  must  be  considered  as  a  bill  in  equity,  in  which  the 
court  and  jury  must  settle  the  account  between  the  parties  upon  the 
principles  of  their  own  agreements,  and  fix  the  balance  due  by  either 
party,  and  enforce  the  payment  of  it  by  means  of  a  conditional  ver- 
dict.    Dickey  v.  M'Cullough,  II.  88. 

7.  A  parol  agreement  by  one  party  to  a  covenant  to  waive  the  per- 
formance of  a  certain  part  of  the  covenant  by  the  other  party,  is  not 
such  an  alteration  of  the  contract  as  will  render  necessary  a  change 
in  the  form  of  action  upon  it. 

Upon  a  contract  to  deliver  a  specific  article  at  a  particular  time 
and  place  upon  the  payment  of  the  price,  if  the  article  be  delivered, 
and  the  price  be  not  paid,  the  party  delivering  may  remove  it,  and 
sell  it  to  another,  and  charge  the  party  failing  to  pay  with  the  dif- 
ference in  price,  as  a  measure  of  damages;  and  under  such  circum- 
stances, the  receipt  of  money  after  the  time  for  delivery  by  the  party 
delivering,  on  account  of  the  contract,  will  not  preclude  him  from 
recovering  damages.  M'Combs  v.  M'Kennan,  II.  216. 

8.  The  damages  which  may  be  recovered  for  the  breach  of  a  mere 
verbal  contract  to  convey  land,  are  not  to  the  whole  amount  of  the 
purchase  money,  as  that  would  be  to  enforce  specific  performance. 

ix.  —  34  x 
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The  damages  should  only  equal  the  loss  sustained  by  non-fulfil- 
ment of  the  contract,  which,  in  a  suit  by  vendor  against  vendee  for 
not  accepting  a  deed  for  the  land,  may  be  the  difference  between 
the  value  of  the  property  at  the  time  of  the  refusal,  and  the  sum 
agreed  on  as  the  price.  Elht  \.  Paxson,  II.  418. 

9.  A  contract,  which  is  fraudulent  as  to  creditors,  by  reason  of 
the  Statute  of  13  Elizabeth,  is  binding  upon  the  parties  themselves, 
and  the  one  may  use  it  against  the  other  for  any  purpose  whatever. 
Sherk  v.  Endrets,  III.  255. 

10.  A  plaintiff  in  ejectment  cannot  recover  upon   a  legal  title 
obtained  from  the  defendant,  in  pursuance  of  a  contract,  the  con- 
sideration of  which  had  entirely  failed;  and  which  if  the  title  had 
not  been  actually  made,  it  would  have  been  against  common  justice 
to  enforce.     Bishop  v.  Reed,  III.  261. 

11.  If  parties  to  a  contract  for  the  delivery  of  materials,  specify 
by  whom  the  measurement  of  them  shall  be  made,  such  measure- 
ment, if  it  can  be  obtained,  must  be  resorted  to  as  the  evidence  to 
govern  the  parties :  it  is  error  to  refer  it  to  a  jury  to  ascertain  the 
quantity  of  materials  delivered  from  all  the  evidence  given  on  the 
subject.     Lcebrick  v.  Lytcr,  III.  365. 

12.  A  written  contract  for  the  purchase  and  sale  of  land  may  be 
rescinded  by  a  subsequent  parol   agreement  of  the  parties,  so  that 
the  vendee  cannot  afterwards  enforce  a  specific  performance  of  the 
contract  by  an  action  of  ejectment  against  a  subsequent  purchaser 
from  the  vendor.     Boyce  v.  M'Culloch,  III.  429. 

13.  A  contract  to  procure  or  endeavour  to  procure  the  passage  of 
an  Act  of  the  Legislature  by  any  sinister  means,  or  by  using  per- 
sonal influence  with  the  members,  is  void,  as  being  inconsistent  with 
public  policy  and  the  integrity  of  our  political  institutions.     Clip- 
pinger  v.  Hepbavgh,  V.  315. 

14.  The  performance  of  labour  by  one  for  another  raises  an  im- 
plied assumpsit  that  it  will  be  compensated ;  but  this  implication  is 
rebutted  by  proof  of  circumstances  showing  such  a  relation  between 
the  parties  as  repels  the  idea  of  contract.     Swires  v.  Parsons,  V. 
357. 

15.  In  an  action  to  recover  compensation  for  work  and  labour 
under  a  special  contract,  the  plaintiff  cannot  recover  for  part  per- 
formance upon  a  declaration  containing  a  general  averment  of  per- 
formance; but  he  must  set  out  specially  a  default  of  the  defendant 
as  the  ground  of  hi?  failure  to  perform  according  to  his  contract. 
Alexander  v.  Hoffman,  V.  382. 

16.  In  such  case,  it  is  not  the  duty  of  the  plaintiff  to  abandon  his 
contract  and  resort  to  an  action  for  damages,  but  he  may  recover  on 
his  contract  for  the  amount  of  work  done,  upon  proof  of  the  defen- 
dant's default.     Ibid. 

17.  In  such  action,  the  book  of  original  entries  of  the  plaintiff 
showing  the  amount  of  work  done,  is  not  competent  evidence.  Ibid. 

18.  Where  a  parol  contract  for  the  purchase  of  land  has  been 
carried  on  mala  Jide,  there  is  a  resulting  trust  implied  by  law,  and 
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equity  will  decree  a  conveyance  according  to  the  terms  of  the  contract. 
M'Culloch  v.  Cmoher,  V.  427. 

19.  Upon  a  contract  to  guarantee  the  payment  of  a  certain  sum 
of  money,  in  consideration  of  the  building  of  a  bridge  by  the  county 
at  a  place  fixed  by  a  report  of  viewers,  if  the  location  be  changed, 
there  can  be  no  recovery.     Mercer  County  v.  Coovert,  VI.  70. 

20.  A  firm  being  large  dealers  in  watches  and  jewelry,  and  having 
at  all  times  a  large  stock  on  hand,  accepted  an  order  to  pay  $100  in 
watches,  or  a  watch,  as  may  suit  the  purchaser.     Held  that  the  ne- 
cessary presumption  was  that  it  was  the  understanding  of  the  parties 
that  they  would  satisfy  the  order  out  of  their  stock  of  watches  on 
hand  when  the  order  should  be  presented,  and  that  the  holder  had 
no  right  to  insist  on  a  description  of  watches  which  the  firm  happened 
not  to  have  at  the  time,  and  could  only  procure  by  sending  elsewhere. 
Mauh\.Pldts,\l.  381. 

21.  Where  an  entire  contract  for  the  sale  of  lands  is  partially 
within  the  statute  of  frauds,  the  whole  is  avoided  by  it ;  but  it  is  not 
avoided  by  it  when  the  contract  is  proved  and  partly  executed.    Dock 
v.  Hart,  VII.  172. 

22.  A  contract  which  is  usurious  cannot  be  confirmed  so  as  to 
make  it  available  to  either  party.    Chamberlain  v.  M'Clurg,  VIII.  31. 

23.  The  settlement  of  an  existing  controversy  being  a  good  con- 
sideration for  a  contract,  a  party  having  a  good  defence  to  the  pay- 
ment of  his  obligation  may  release  it  upon  an  agreement  of  compro- 
mise, and  if  he  do  so,  he  will  be  thereby  estopped  from  setting  it  up 
as  a  defence  afterwards.     Ibid. 

24.  A  party  is  not  concluded,  by  his  written  agreement  stipulating 
the  terms  and  conditions  of  a  loan,  from  showing  by  parol  evidence 
that  the  contract  was  usurious.     Ibid. 

25.  Defendant  guaranteed  to  the  plaintiff  $3000  commissions  for 
transporting  goods  west  for  defendant,  plaintiff  covenanting  to  for- 
ward no  goods  for  any  other  person  or  line  for  any  place  west  of 
Hollidaysburg.     Plaintiff  cannot  recover  on  the  guaranty,  if  he  for- 
warded goods  by  other  lines  as  far  as  Hollidaysburg,  if  their  ultimate 
destination  was  for  places  west  of  Hollidaysburg.    Martin  v.  Schoen- 
bergcr,  VIII.  367. 

26.  A  person  cannot  recover  for  part  performance  of  an  entire 
contract,  where  he  has  failed  in  the  performance  on  his  part.     Ibid. 

CONTRIBUTION. 

LEGACY,  8,  9. 
PARTNERSHIP,  27. 

1.  C.  became  the  purchaser  at  sheriff's  sale  of  that  part  of  a  tract 
of  land  which  was  in  one  county,  subject  to  a  mortgage  upon  the 
whole  tract,  which  was  in  two  counties  :  the  mortgage  having  been 
given  before  the  county  was  divided.  After  his  purchase,  he  paid 
the  amount  due  upon  the  mortgage,  took  an  assignment  of  it,  and 
sued  out  a  writ  of  scire  facias  upon  it  in  the  other  county,  with  notice 
to  the  terre-tenants  of  that  part  of  the  land.  Hdd  that  the  plaintiff 
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was  entitled  to  recover  contribution  out  of  that  part  of  the  land, 
which  was  to  be  estimated  by  the  proportional  value  of  each  part. 
Fisher  v.  Clyde,  I.  544. 

2.  A  tenant  in  common  of  a  tract  of  land,  may  maintain  assumpsit 
against  his  co-tenant,  to  recover  his  share  of  the  rent  of  the  premises 
which  they  had  demised  to  a  third  person,  upon  proof  that  the  whole 
rent  had  been  paid  to  the  defendant,  who  promised  to  pay  to  the 
plaintiff  his  share  of  it.  CHUis  v.  M'Kinncy,  VI.  78. 

CONVICTS. 

The  expenses  of  removing  one  who  is  convicted  of  forgery  to  the 
Eastern  Penitentiary,  must  be  paid  out  of  the  State  treasury,  by  the 
provisions  of  the  Act  of  23d  April  1829.  Stephens  v.  Bradford  Co. 
VII.  438. 

CORPORATION. 

ABATEMENT,  1. 

ACTION,  8. 

ACT  OF  ASSEMBLY,  7,  8,  9. 

COUNTY  COMMISSIONERS,  6. 

EVIDENCE,  48,  49,  50,  51,  52,  53. 

FOREIGN  ATTACHMENT,  6,  7,  8. 

INSURANCE,  7. 

JURISDICTION,  7. 

MANDAMUS,  2. 

MUNICIPAL  CORPORATION. 

OFFICER,  5. 

PARTNERSHIP,  38. 

SOCIETY. 

TOLLS,  1. 

TRESPASS,  1. 

WITNESS,  22. 

1.  After  the  issuing  of  letters  patent  by  the  governor,  in  compli- 
ance with  the  requisition  of  an  Act  of  Assembly  creating  a  corpo- 
ration, a  deed  of  conveyance  to  the  company  is  good  and  effectual 
to  vest  the  estate  conveyed  in  it ;  although  they  may  not  have  been 
so  far  organized  as  to  have  elected  their  officers ;  and  their  assent  to 
it  will    be   presumed.      Rathbone  \.  Tioga  Navigation  Company, 
II.  74. 

2.  A  conveyance  of  land  to  a  company  for  the  purpose  of  con- 
structing a  rail-road  upon  it,  "  provided  the  same  does  not  interfere 
with  buildings  on  said  land,"  will  be  so  construed  as  to  prevent  the 
construction  of  the  road  so  near  to  the  buildings  as  to  endanger  their 
safety  or  destroy  their  usefulness.     Ibid. 

3.  A  corporation  may  become  bound  by  an  express  or  implied 
contract,  or  with  or  without  seal.     Ibid. 

4.  An  alteration  in  a  charter  of  incorporation,  by  which  additional 
privileges  are  given  to  the  corporation,  is  not  such  an  invasion  of  the 
contract  of  subscription  as  will  relieve  the  subscriber  to  its  stock 
from  his  liability  to  pay ;  although  the  additional  privileges  granted 
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may  extend  the  liabilities  of  the  company,  and  thus  incidentally  affect 
the  stockholder.  Gray  v.  Monongahela  Navigation  Company,  II.  156. 

5.  A  misnomer  of  the  corporation,  in  a  public  notice  to  subscribers 
for  stock  to  pay  instalments  of  stock  subscribed,  is  immaterial  in  an 
action  by  the  corporation  against  the  subscriber  upon  his  obligation 
to  pay.     Ibid. 

6.  The  violation  of  a  charter  of  incorporation  cannot  be  made  the 
subject  of  judicial  investigation  in  a  collateral  suit.     The  only  evi- 
dence competent  to  prove  the  forfeiture  of  a  charter  is  the  judgment 
of  a  court  directly  on  the  point.  Irvine  v.  Lumbermen's  Bank,  II.  190. 

7.  Merely  being  a  stockholder  in  a  Canal  Company  is  not  con- 
structive notice  of  the  claims  of  the  company  to  lands.   Union  Canal 
Company  v.  Loyd,  IV.  393. 

8.  The  Arbitration  Act  of  16th  of  June  1836,  does  not  repeal  the 
provisions  of  the  Act  of  22d  of  March  1817,  by  which  corporations 
appellant  are  required  to  give  bail.     Morris  v.  The  Delaware  and 
Schuylkill  Canal,  IV.  461. 

9.  Under  the  Act  of  22d  of  March  1817,  corporations  appealing 
from  an  award  of  arbitrators  must  give  absolute  bail.     Ibid. 

10.  A  public  municipal  corporation  can  only  be  sued  in  the  courts 
of  the  county  where  it  is  situated.     Lehigh  County  v.  Kleckner,  V. 
181. 

11.  In  a  suit  by  a  corporation,  the  declaration  need  not  contain  a 
profert  or  averment  of  the  charter.     Zion  Church  v.  St.  Peter's 
Church,  V.  215. 

12.  The  want  of  a  charter  may  be  pleaded  in  abatement,  or  per 
haps  in  bar ;  but  the  defendant,  by  pleading  the  general  issue  and 
going  to  trial,  waives  the  objection.     Ibid. 

13.  In  an  action  against  a  corporation,  it  is  necessary  to  serve  the 
summons  at  the  place  where  the  corporation  is  located.     Brobst  v. 
Bank  of  Pennsylvania,  V.  379. 

14.  A  plaintiff  who  is  nonsuited  after  an  appeal  by  the  defendant 
from  an  award  of  arbitrators,  must  refund  the  costs  of  the  appeal 
which  the  defendant  had  paid  on  appealing ;  and  that  is  the  case, 
although  the  plaintiff  sues  as  administrator.     Penrose  v.  Pawling, 
VIII.  379. 

15.  The  franchises  and  corporate  rights  of  a  company,  and  the 
means  vested  in  them  which  are  necessary  to  the  existence  and  main- 
tenance of  the  object  for  which  they  were  created,  are  incapable  of 
being  granted  away  and  transferred  by  any  act  of  the  company  itself 
or  by  any  adverse  process  against  it.     Susquehannah  Canal  v.  Bon- 
ham,  IX.  27. 
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COSTS. 

POOR,  7. 

RECOGNIZANCE,  5. 
WITNESS,  39,  40. 

1.  Upon  an  indictment  for  forcible  entry,  and  an  acquittal  of  the 
defendants  without  any  finding  by  the  jury  on  the  subject  of  costs, 
an  action  will  not  lie  by  a  witness  on  behalf  of  the  commonwealth, 
to  recover  his  costs  from  the  prosecutor  who  subpoenaed  him.  Strein 
v.  Zeigler,  I.  259. 

2.  If  a  defendant  recover  a  judgment  before  a  justice  of  the  peace 
for  a  certain  sum,  and  the  plaintiff  appeal,  and  the  judgment  of 
arbitrators  in  court  be  "no  cause  of  action,"  neither  party  is  enti- 
tled to  recover  costs.     Hoffman  v.  Slossan,  II.  36. 

3.  The  rule  of  this  court  authorizing  the  defendant  to  require 
security  for  costs  applies  where  the  plaintiff  resided  in  this  state  at 
the  institution  of  the  suit,  and  afterwards  left  it  to  reside  in  another 
state.     Sharp  v.  Bvffington,  II.  454. 

4.  One  who  merely  takes  an  active  part  in  carrying  on  a  suit  in 
the  name  of  another,  is  not  liable  to  the  plaintiff's  witnesses  for  their 
daily  pay  and  mileage,  without  an  express  promise  to  pay.     But  he 
is  liable  without  such  promise,  where  he  projects  and  institutes  the 
suit  in  another's  name,  and  is  the  active  agent  in  having  it  brought. 
Hit  v.  Long,  VI.  175. 

5.  A  witness  may  bring  suit   for  his  daily  pay,  &c.,  against  the 
party  who  subprenaed  him   and  who  lost  the  cause,  without  having 
the  bill  of  costs  taxed  and  making  demand  before  suit  brought. 
Ibid. 

6.  In  an  appeal  from  the  judgment  of  a  justice  of  the  peace,  the 
liability  for  costs  is  determined  by  the  verdict,  without  regard  to 
what  was  the  judgment  of  the  justice.    Holman  v.  Fesler,  VII.  313. 

7.  If  a  plaintiff  bring  several  suits  before  a  justice  of  the  peace, 
founded  upon  several  causes  of  action,  which  in  the  aggregate  ex- 
ceed in  amount  $100,  and  for  which  one  suit  might  have  been 
brought  in  the  Court  of  Common  Pleas,  he  will  not  be  permitted  to 
recover  more  than  the  costs  of  one  suit,  although  he  himself  may 
be  liable  to  the  officers  for  all  the  costs  which  accrued.      Towanda 
Bank  v.  Bollard,  VII.  434. 

COUNSEL  FEES. 
EVIDENCE,  35. 
EXECUTOR,  &c.  9. 

COUNTY. 

APPEAL,  10. 

A  county  can  only  be  sued  in  the  courts  of  the  county  itself;  the 
courts  of  other  counties  have  no  jurisdiction.  Lehigh  County  v. 
Kleckner,  V.  181. 

COUNTY  BOARD. 

MEMBER  OF  ASSEMBLY. 
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COUNTY  COMMISSIONERS. 

BRIDGES,  1.  ^ 

COLLECTOR  OF  TAXES,  1. 
MECHANICS'  LIEN,  24. 

1.  A  county  commissioner  is  elected  for  three  years,  and  until  a 
successor  be  elected,  and  his  official  acts  are  binding  upon  the  county 
although  done  after  the  lapse  of  three  years,  if  his  successor  be  not 
elected  and  sworn  into  office.      York  County  v.  Small,  I.  315. 

2.  County  commissioners  have  an  unqualified  power  to  approve  or 
disapprove  the  accounts  of  a  teacher  of  poor  children,  under  the 
Act  of  the  4th  April  1794,  in  a  township  which  refuses  to  accept  the 
provisions  of  the  general  school  law.     Parker  v.  Lancaster  County, 
I.  460. 

3.  A  county  is  not  liable  on  a  quantum  meruit  for  the  expenses 
incurred   in  the   erection  of   a   county  bridge.     Lchigh  County  v. 
Kleckncr,  V.  181. 

4.  The  commissioners  in  erecting  a  county  bridge  must  build  it 
according  to  the  estimate  which  they  are  directed  by  law  to  procure, 
and  that  either  by  contract  or  under  their  own  superintendence,  and 
can  on  no  pretence  exceed  the  estimate.     Ibid. 

5.  If  there  be  a  change  of  the  original  plan,  there  must  be  a  new 
estimate.     Ibid. 

G.  If  a  county  be  sued,  it  must  be  by  its  corporate  name ;  if  the 
action  be  against  "  The  Commissioners  of  the  County,"  it  is  erro- 
neous. Wilson  v.  Commissioners  of  Huntingdon  Co.  VII.  107. 

COUNTY  LINE. 

SHERIFF'S  SALE,  17. 

COUNTY  TREASURER. 

1.  By  the  49th  Section  of  the  Act  of  the  15th  of  April  1834,  the 
accounts  of  county  treasurers  of  moneys  received  for  the  use  of  the 
commonwealth  must  be  settled  by  the  county  auditors,  and  not  by 
the  auditor-general.     Commonwealth  v.  Laub,  III.  435. 

2.  The  settlement  of  the  account  of  a  county  treasurer  by  the 
auditors,  after  the  time  limited  for  an  appeal,  is  as  conclusive  upon 
the  county  as  it  is  upon  the  officer ;  and  it  cannot  be  opened  for  the 
correction  of  alleged  errors  by  auditors  whose  duty  it  is  to  settle  the 
account  of  a  subsequent  year.     Northumberland  County  v.  Bloom, 
III.  542. 

COURT. 

ACT  OF  ASSEMBLY,  1,  2. 

CRIMINAL  COURT. 

DISTRICT  COURT  OF  U.  STATES,  1. 

EQUITY  JURISDICTION,  &c.,  2. 

ERROR,  21. 

EVIDENCE,  111. 

JURISDICTION,  5. 

NICHOLSON  COURT,  1. 
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NISI  PRITJS,  5. 

PRACTICE,  2. 

The  Court  of  Common  Pleas  has  jurisdiction  under  the  Act  of 
31st  of  March  1792,  for  the  proof  and  execution  of  all  contracts  for 
the  sale  of  land  made  on  a  valuable  consideration,  whether  for  money 
or  otherwise :  and  the  decree  of  the  court  for  the  execution  of  such 
contract  is  conclusive  between  the  parties.  Meaner  v.  M'Kowan, 
IV.  302. 

COURT  OF  EQUITY. 
LIMITATIONS,  17. 

COURT  OF  ERROR. 

Where  no  exception  is  taken  to  the  opinion  of  the  court,  the  evi- 
dence necessary  to  understand  it  must  accompany  it  to  the  court  of 
error.  Hamilton  v.  Moore,  IV.  570. 

COVENANT. 

AFFIDAVIT  OF  DEFENCE,  2. 
AGREEMENT,  10. 
CONDITION,  1. 
CONTRACT,  5. 
GROUND  RENT  DEED. 
VENDOR,  &c.,  63. 

1.  In  a  scire  facias  upon  a  judgment  entered  on  a  bond  con- 
ditioned for  the  performance  of  certain  things  mentioned  in  a  cove- 
nant between  the  parties,  it  is  not  competent  for  the  plaintiff  to  give 
in  evidence  a  subsequent  parol   agreement  between  him   and  the 
defendant,  by  which  the  terms  of  the  covenant  were  altered.    Vaughn 
v.  Ferris,  II.  46. 

2.  A  covenant  by  a  vendee  to  pay,  and  of  the  vendor  to  convey 
upon  the  payment  of  the  purchase  money,  are  dependent  covenants ; 
and  an  action  of  covenant  to  compel  the  payment  of  the  purchase 
money  cannot  be  maintained   by  the  vendor  without   proof  of  a 
tender  of  a  conveyance  before  suit  brought.     Adams  v.  Williams, 
II.  227. 

3.  In  covenant  for  instalments  of  money,  former  recovery  between 
the  same  parties  on  the  same  instrument  is  not  a  bar,  where  breaches 
for  the  instalments  now  demanded  were  not  specifically  assigned  in 
the  former  suit;  and  evidence  is  admissible  to  show  that  the  instal- 
ments now  demanded  had  not  fallen  due,  and  were  not  included  in 
the  former  recovery. 

It  is  otherwise  where  the  former  claim  was  entire,  and  for  a  sum 
of  money  in  solido.  Sterner  v.  Gower,  III.  136. 

4.  A  and  B  purchased  an  estate  which  was  encumbered  by  liens 
to  the  whole  amount  of  the  purchase  money :  each  entered  into  a 
separate   covenant   to   the   other   to  pay  one-half  of  these   liens, 
specifying  which  each  was  to  pay  :  B  failed  to  pay,  by  reason  of 
which  the  property  was  sold  by  the  sheriff,  and  purchased  by  A. 
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Held,  that  the  covenants  were  mutual  and  independent,  and  that 
A's  right  of  action  against  B  was  not  affected  by  the  fact  that  he 
had  not  paid  the  entire  amount  which  he  had  covenanted  to  pay ; 
nor  by  the  fact  that  B  had  not  covenanted  to  pay  the  whole  amount 
of  the  lien  upon  which  the  property  was  sold,  a  part  of  it  having 
been  excluded  by  mistake  in  the  calculation  :  and  that  the  measure 
of  damages  in  such  case  was  the  difference  between  what  A  paid 
for  the  whole  property,  and  what  he  and  his  co-vendee  had  agreed 
to  give  for  it.  Bredin  v.  Agnew,  III.  300. 

5.  Mutual  covenants  are  to  be  construed  as  dependent  or  inde- 
pendent, according  as  it  may  best  concur  with  the  design  of  the 
whole  instrument  and  effectuate  the  intention  of  the  parties.    Wright 
v.  Smyth,  IV.  527. 

6.  Unliquidated  damages  for  violation  of  a  separate  and  indepen- 
dent covenant  made  by  the  plaintiff,  are  not  a  subject  of  defalcation 
or  set-off  in   an    action   for  breach  of  the  defendant's  covenant. 
Ibid. 

CRIMINAL  COURT. 

The  1st  section  of  the  Act  of  3d  February  1843,  transferring  the 
jurisdiction  of  the  criminal  court  to  the  court  of  Oyer  and  Terminer, 
General  Jail  Delivery  and  court  of  Quarter  Sessions  for  the  city  and 
county  of  Philadelphia,  is  not  unconstitutional.  Commonwealth  v. 
Zephon,  VIII.  382. 

CURBING. 

SHERIFF'S  SALE,  32,  33,  34,  35. 

CURTESY. 

TENANT  BY  CURTESY. 

CUSTOM. 

DIVISION  LINE,  1. 
LANDLORD,  &/c.  6. 
WAY-GOING  CROP. 

DAM. 

CASE,  1. 
LIMITATION,  25. 
REVERSIONER,  1. 

DAMAGES. 

ARREST,  2. 

ATTORNEY  AT  LAW,  1. 
BANK-NOTES,  2. 
CONTRACT,  7,  8. 
COVENANT,  6. 
ESCAPE,  1. 
MOB. 
ix.— 35 
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DAMAGES. 

RAILROAD,  2. 

REPLEVIN  BOND,  2. 

RIVER,  7. 

TRESPASS,  7. 

VENDOR  AND  VENDEE,  5,  18,  22. 

1.  All  the  negotiations  between  the  parties  to  a  contract  made  by 
a  written  correspondence  form  a  part  of  it,  and  must  be  considered 
in  giving  it  a  construction.     And  if  it  appear  that  one  of  the  parties 
was  negotiating  for  himself  as  well  as  for  others,  each  of  whom  was 
to  perform  a  separate  part  of  the  contract,  and  this  was  known  and 
understood  by  the  other  party,  he  cannot  look  to  one  for  damages 
consequent  upon  the  failure  to  perform  the  conditions  of  the  con- 
tract by  all.     Stover  v.  Metzgar,  I.  269. 

2.  The  obstruction  or  deepening  of  the  waters  of  a  stream  which 
is  a  public  highway,  by  authority  of  an  Act  of  Assembly,  is  not  the 
subject  of  a  claim  of  damage  by  the  owner  of  the  adjoining  land  for 
an  injury  done  to  or  destruction  of  a  fording  across  the  stream. 

Damages  done  to  land  by  the  construction  of  the  Union  Canal, 
and  works  appurtenant  to  it,  must  be  estimated  as  of  the  time  when 
done ;  and  a  subsequent  purchaser  of  the  land  cannot  maintain  a 
proceeding  to  recover  damages  done  to  him.  Zimmerman  v.  Union 
Canal  Co.,  I.  346. 

3.  In  replevin  where  the  property  had  been  delivered  to  the  plain- 
tiff by  the  sheriff,  the  parties  on  the  trial  agreed  that  the  jury  might 
find  the  value  of  the  property  and  damages  in  one  sum,  which  was 
to  settle  all  further  claim  to  the  property  :  Held,  that  the  jury  were 
rightly  instructed  by  the  court,  that  in  assessing  the  damages  for  the 
defendant  they  were  not  confined  to  the  interest  on  the  value,  but 
might  give  more,  if  necessary,  to  compensate  the  defendant. 

When  goods  are  delivered  to  the  plaintiff  in  replevin  on  a  claim 
of  property,  and  the  plea  of  property  is  found  for  the  defendant,  the 
damages  for  detention  consist  of  interest  on  the  value  of  the  goods 
when  taken,  from  the  time  of  taking  till  judgment  rendered.  But 
when  the  writ  of  replevin  is  sued  out  fraudulently  and  without  colour 
of  right,  the  jury  may  give  exemplary  damages,  as  in  case  of  a 
wanton  and  malicious  trespass. 

The  defendant  in  replevin  is  not  entitled  to  special  damages  occa- 
sioned by  interruption  in  business,  in  consequence  of  the  property 
being  taken  from  him  under  the  writ.  M'Cabc  v.  Moorehead,  I.  513. 

4.  The  measure  of  damages  occasioned  by  backing  water  on  land 
is  the  difference  between  what  the  property  would  have  sold  for  as 
affected  by  the  injury  and  what  it  would  have  brought  unaffected. 
The  time  of  estimating  the  damage  is  when  the  injury  is  complete. 
Schuylkill  Navigation  Company  v.  Farr,  IV.  362. 

5.  The  expense  of  erecting  a  furnace  is  not  the  measure  of  dam- 
ages, but  the  real  value  of  the  property.     Ibid. 

6.  Damage  done  to  a  tavern  stand  not  mentioned  in  the  narr.  can- 
not be  compensated,  though  it  might  not  have  been  necessary  to  file 
a  narr.  in  the  case.     Ibid. 

7.  In  an  action  founded  on  a  breach  of  covenant  against  encum- 
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brances  and  an  eviction,  the  measure  of  damages  is  the  amount  of 
purchase  money,  with  interest  from  the  time  when  the  vendee  ceased 
to  be  in  perception  of  the  profits  actual  or  potential,  which  could  not 
be  recovered  from  him.  Patterson  \.  Stewart,  VI.  527. 

8.  One  who  contracts  to  do  work  for  the  Commonwealth  is  enti- 
tled to  any  peculiar  advantage  which  the  law  provides  for  the  Com- 
monwealth, as  if  by  its  own  agents  it  were  doing  the  work;  and, 
therefore,  in  estimating  the  damages  done  to  the  owner  of  land  from 
which  materials  were  taken,  it  is  a  legitimate  inquiry,  whether,  upon 
the  whole,  an  injury  was  done  to  the  land  of  the  plaintiff.  May  v. 
Kornhaus,  IX.  121. 

DEATH. 

ARBITRATION,  &LC.  10. 
JUDGMENT,  9. 

DEBT. 

LIEN,  2,  3. 

1.  Loose  declarations  of  a  parent  that  he  intended  an  existing 
debt  should  be  an  advancement,  not  substantiated  by  writing,  not 
made  to  the  child  nor  assented  to  by  him,  nor  accompanied  by  any 
act,  are  not  sufficient  to  destroy  a  debt  secured  by  a  legal  instrument 
in  full  force,   and  change  it  into  a  gift  by  way  of   advancement, 
whether  offered  by  the  son  to  defeat  the  recovery  of  the  debt,  or  by 
the  representatives  of  the  father  against  the  son  to  defeat  his  claim 
for  a  distributive  share.     Havcrstock  v.  Sarbach,  I.  390. 

2.  The  defendants,  a  church,  executed  and  delivered  to  the  plain- 
tiff a  writing  under  seal,  reciting  that  the  plaintiff  having  loaned 
them  a  sum  of  money  was  "  entitled  to  receive  payment  of  the  same 
without  interest  from  the  sales  of  the  following  pews,"  (enumerating 
them) — payment  pro  rata  to  be  made  when  any  sale  was  effected, 
and  the  purchase  money  received. 

Held,  1.  That  if  the  loan  of  money  was  cotemporaneous  with  the 
execution  of  the  instrument,  the  plaintiff  could  not  recover  in  debt 
on  the  instrument  without  averring  a  sale  of  the  pews  or  a  refusal  to 
sell  them  by  the  defendants. 

2.  But  on  a  count  in  debt  for  money  lent,  the  instrument  may  be 
treated  as  an  acknowledgment  of  a  debt  previously  contracted,  and 
a  pledge  of  a  fund  or  of  collateral  security  for  its  liquidation,  and 
submitted  to  the  jury.  Montgomery  v.  St.  Stephen's  Church,  IV.  542. 

DEBTOR  AND  CREDITOR. 

APPROPRIATION,  8. 

GUARANTY,  6. 

PRINCIPAL  AND  SURETY,  10,  11. 

1.  A  lien  creditor  who  may  at  law  control  the  application  of  two 
funds,  will  not  be  suffered  to  use  his  legal  advantage  in  a  way  to 
exclude  the  lien  of  another  whose  legal  recourse  is  but  to  one  of 
them;  but  this  rule  must  not  be  so  applied  as  to  do  injustice  to  the 
first  lien  creditor.  Bruner's  Appeal,  VII.  2G9. 
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2.  If  one  of  two  principal  debtors  binds  himself  to  the  other  to 
pay  the  whole  debt,  and  gives  as  security  a  judgment  therefor,  the 
creditor  of  both  is  entitled  to  the  benefit  of  that  security ;  and  if 
there  be  a  surety  of  the  two  principal  debtors,  who  was  compelled 
to  pay  the  debt,  he  would  be  entitled  to  the  benefit  of  that  security 
for  the  purpose  of  reimbursing  himself.  But  if,  after  the  surety  has 
paid  the  money,  he  takes  a  bond  or  other  security  from  one  of  the 
principals  therefor,  he  thereby  releases  the  other  principal  and  all 
rights  which  he  might  otherwise  have  to  resort  to  any  security  which 
he  had  previously  given.  CornwdVs  Appeal,  VII.  305. 

DECEDENT. 

LIEN,  2,  3,  9. 

1.  The  debts  of  a  decedent  cease  to  be  a  lien  after  the  lapse  of 
seven  years  from  his  death,  after  which  the  lands  of  which  he  died 
seised  cannot  be  made  liable  for  their  payment.    Seitzinger  v.  Fisher, 
I.  293. 

2.  The  Act  of  31st  March  1792,  "to  enable  executors  and  ad- 
ministrators by  leave  of  court  to  convey  lands  and  tenements  con- 
tracted for  with  their  decedents,"  &c.  is  applicable  to  a  case  in  which 
a  decedent  received  from  his  debtor  a  conveyance  in  fee  of  certain 
land,  absolute  on  its  face,  and  at  the  request  of  the  debtor,  received 
from  another  person  a  conveyance  in  fee  of  other  real  estate,  and 
afterwards  wrote  letters,  referring  to  the  whole  as  the  debtor's  pro- 
perty, which  he  was  ready  to  reconvey  to  him  upon  the  repayment 
of  the  debt.     Wethcrillv.  Seitzinger,  IX.  177. 

DECLARATION. 

AMENDMENT,  5,  6. 

APPEAL,  8. 

BREACH  OF  PROMISE. 

CHARGE  OF  COURT,  1. 

CONTRACT,  15. 

JUDGMENT  BY  DEFAULT,  3. 

MALICIOUS  PROSECUTION,  3,  5. 

RECOGNIZANCE,  6. 

1.  A  declaration  may  be  amended  in  matter  of  form,  after  verdict 
and  judgment  and  writ  of  error  sued  out,  where  substantial  justice 
has  been  done  in  the  trial  of  the  cause,  and  the  defendant  was  not 
prejudiced  by  the  informality.      Wamplcr  \.  Shissler,  I.  365. 

2.  Defects  in  a  declaration  such  as  may  be  taken  advantage  of  by 
special  demurrer,  are  cured  by  a  trial  and  verdict  on  the  merits. 
Insurance  Co.  v.  Scitz,  IV.  273. 

3.  Where  the  practice  is  on  appeal  from  a  justice  to  go  to  trial  on 
his  transcript,  and  the  justice  orders  that  the  penalty  be  paid  one 
half  to  the  plaintiff  and  the  other  half  to  the  county  commissioners, 
this  is  equivalent  to  a  declaration  qui  tarn.     Megargell  v.  Hazleton 
Coal  Co.  VIII.  342. 
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DECLARATIONS. 

EVIDENCE,  75,  76. 

HUSBAND  AND  WIFE,  6. 

WASTE,  1. 

WILL,  8,  9. 

The  declarations  of  one  under  whom  the  party  to  an  action  of 
ejectment  claims,  made  while  he  owned  the  land,  that  his  title  was 
not  good,  cannot  be  given  in  evidence  to  affect  the  title  of  his  vendee. 
Payne  v.  Craft,  VII.  458. 

DECLARATION  OF  TRUST. 

DEED,  7,  5. 

DEED. 

CORPORATION,  1,  2. 
EVIDENCE,  57. 
GRANT. 

HUSBAND,  &c.,  23. 
INTOXICATION,  1. 
LEASE,  4,  5. 
PARTNERSHIP,  25. 
PLEADING,  18. 
RECORDING  ACT,  2. 
SHERIFF'S  DEED. 
TITLE,  1. 

TREASURER'S  SALE,  4. 
TRUST,  &c.,  17,  19,  21. 
VENDOR,  &c.,  8,  31,  60. 
WITNESS,  17,  18. 

1 .  An  acknowledgment  of  a  deed  of  conveyance  by  a  feme-covert, 
before  one  of  the  judges  of  the  Circuit  Court  of  the  State  of  In- 
diana, accompanied  by  a  certificate  of  the  clerk  of  that  court,  under 
his  private  seal,  (there  being  no  seal  of  the  court,)  of  the  official 
character  of  the  judge,  is  a  sufficient  authentication  to  admit  the 
deed  in  evidence.     Creigh  v.  Beelin,  I.  83. 

An  interlineation  or  erasure  in  the  acknowledgment  of  a  deed  is 
an  objection  to  the  proof  of  execution,  but  will  not  avoid  the  deed 
itself. 

2.  It  is  not  necessary  to  the  proper  execution  of  a  deed  by  an 
attorney-in-fact  that  he  should  sign  his  name  to  it ;  the  name  of  the 
principal  alone  is  sufficient.     Devinney  v.  Reynolds,  I.  328. 

3.  The  expression  of  a  valuable  consideration  is  essential  to  the 
validity  of  a  deed  of  bargain  and  sale,  but  the  amount  of  it  need 
not  be  stated.     Okison  v.  Patterson,  I.  395. 

4.  An  agreement  or  deed  under  which  land  has  been  occupied 
and  claimed  for  upwards  of  thirty  years,  may  be  given  in  evidence 
without  proof  of  its  execution  by  the  subscribing  witnesses.    Zeiglcr 
v.  Houtz,  I.  533. 

5.  A  deed  for  a  lot  of  ground  to  "  a  school-house  and  congrega- 
tion thereof,  or  employers  and  their  heirs,  for  and  in  consideration 

IX. Y 
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of  the  natural  love  and  affection  which  they"  (the  grantors)  "  have 
and  bear  unto  the  said  school-house,  and  its  congregation  and  em- 
ployers thereof,"  executed  by  two  persons,  is  not  a  deed  of  bargain 
and  sale,  but  is  operative  between  those  who  sealed  it  as  a  declara- 
tion of  trust,  leaving  the  title  to  rest  where  it  was  before.  Morrison 
v.  Beirer,  II.  81. 

6.  A  deed  of  husband  and  wife  to  their  son  for  a  tract  of  land, 
"excepting  21  acres  for  and  during  his  natural  life,  bounded,  &c., 
and  also  one-half  of  all  the  hay,  and  one-third  of  all  the  grain,  that 
may  be  raised  on  the  residue  of  said  tract  during  his  life;  and  if  he 
should  die  before  his  wife,  she  then  to  receive  one-fourth  of  the  hay 
and  one-sixth  of  the  grain  for  and  during  her  natural  lifetime,  and 
then  the  above  reservation  to  cease,  and  not  till  then."     Ruled,  that 
the  reservation  of  the  21  acres  was  for  the  joint  lives  of  the  husband 
and  wife,  and  that  of  the  survivor.     Sergeant  v.  Ford,  II.  122. 

7.  Conveyance  of  land  to  the  grantor's  daughter  E.  M.  and  the 
heirs  of  her  body,  legally  begotten  or  to  be  begotten,  who  shall  sur- 
vive said  E.  M.,  to  be  divided  equally  amongst  them,  or  to  such  issue 
of  such,  the  grandchildren  of  the  grantor,  who  may  survive  their 
respective  parents,  to  be  apportioned  and  divided  by  stocks  and  not 
by  heads ;  however,  the  issue  of  each  stock  to  divide  the  parents' 
portion,  share  and  share  alike ;  habendum  to  the  said  E.  M.  during 
her  natural  life,  and  afterwards  to  her  issue  as  above  described  and 
conditioned,  to  the  only  proper  use  of  the  said  E.  M.  and  her  issue 
as  aforesaid,  their  arid  each  of  their  heirs  and  assigns,  in  the  propor- 
tions and  manner  aforesaid  for  ever.     E.  M.  had  two  daughters,  who 
died  in  her  lifetime,  leaving,  each  of  them,  eight  children  surviving 
E.  M.     Held,  that  E.  M.  took  an  estate  for  life,  and  each  of  the 
children  took  one-sixteenth  in  fee-simple.     Moss  v.  Sheldon,  III. 
160. 

8.  The  habendum  in  a  deed  may  enlarge,  qualify,  expound,  or 
vary  the  estate  given  by  the  premises.     Ibid. 

9.  The  intent  of  a  grantor,  when  legal,  is  a  governing  principle 
in  the  construction  of  his  deed ;  and  if  it  be  clearly  expressed  by 
the  terms  of  the  deed  itself,  no  extraneous  facts  or  circumstances 
will  be  admitted  to  alter  or  change  it.     Means  v.  The  Presbyterian 
Church,  III.  303. 

10.  A  conveyance  "  in  trust  for  the  use  of  the  Associate  Re- 
formed Presbyterian  Congregation  at  Shippensburg,  for  a  place  of 
public  worship,"  must  be  interpreted  to  vest  the  estate  in  a  congre- 
gation  in   connection   with   the  "  Associate   Reformed   Church." 
Ibid. 

11.  B.,  seised  in  fee  of  a  tract  of  land,  subject  to  an  outstanding 
title  to  one-half  of  all  iron  ore  found  on  the  premises,  conveyed  the 
same  to  H.,  in  fee,  "  excepting  and  reserving  to  the  said  B.,  his 
heirs   and  assigns,  the  one-half  of  all  iron  ore  found  on  the  pre- 
mises."    Held,  to  be  a  reservation  to  the  grantor  himself  of  that 
half  of  the  ore  which  was  vested  in  him,  and  not  a  mere  notice  or 
reservation   of  the   other   half  which  was  outstanding.     Baker  v. 
M'Dowcll,  III.  358. 
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12.  "  In  consideration,  &c.,  I  hereby  grant,  bargain  and  sell  unto 
the  said  P.  one-sixth  part  of  the  said  tract,  or  so  much  thereof  as 
may  be  recovered  in  this  suit,"  field  to  be  a  present  conveyance,  and 
of  a  life  estate  only.     Gray  v.  Packer,  IV.  17. 

13.  If  a  deed  made  for  the  purpose  of  barring  an  estate-tail  be 
regularly  acknowledged  in  open  court  and  entered  upon  the  records, 
it  will  be  presumed  that  such  entry  was  made  upon  motion,  as  the 
Act  of  Assembly  requires.     Robb  v.  Ankeny,  IV.  128. 

14.  By  a  deed  of  bargain  and  sale,  or  any  other  form  of  con- 
veyance duly  recorded,  a  use  may  be  raised  in  any  one  in  whose 
favour  it  is  expressly  declared  by  the  deed,  without  a  consideration 
expressed.     Sprague  v.  Woods,  IV.  192. 

15.  Equity  will  construe  a  deed  of  bargain  and  sale  to  be  a  cove- 
nant to  stand  seised,  where  there  is  both  a  money  consideration  and 
a  relation  by  blood  apparent  in  the  deed.     Ibid. 

16.  An  unrecorded  deed  from  a  grandfather  to  his  daughter  and 
son-in-law,  for  a  consideration  paid  by  them,  in  trust  for  their  chil- 
dren in  fee,  is  valid  to  vest  the  estate  to  the  use  of  or  in  trust  for  the 
said  children  then  living.     Ibid. 

17.  The  recording  of  a  conveyance  within  six  months  from  its 
date,  is  essential  to  the  validity  of  the  title  granted  by  it,  against  a 
subsequent  bond  fide  purchaser  for  a  valuable  consideration.     Path 
v.  Anstatt,  IV.  307. 

18.  Where  two  deeds  are  made  of  different  dates  from  the  same 
grantor  to  different  persons,  neither  of  which  is  recorded  within  six 
months,  that  which  is  first  recorded  will  take  priority.     Ebner  v. 
Goundie,  V.  49. 

19.  It  is  not  usual  nor  necessary  for  a  witness  making  probate  of 
a  deed  to  sign  the  probate;  the  certificate  of  the  magistrate  is  suf- 
ficient.    Dana  v.  The  Bank  of  the  United  States,  V.  223. 

20.  Where  a  deed  is  joint,  or  both  joint   and  several,  the  de- 
fendant, who  is  sued,  may  show  that  the  seal  of  one  of  the  obligors 
has  been  torn  off.     But  it  is  otherwise  where  the  obligation  is  en- 
tirely several.     Rittcnhouse  \.  Levering,  VI.  190. 

21.  J.  K.  and  J.  B.  executed  a  deed  under  seal,  which  purported 
to  be  an  assignment  by  J.  K.,  J.  B.  and  J.  A.  K.,  under  the  firm  of 
K.,  B.  &,  Co.,  "  J.  A.  K.  being  absent,  and  acting  by  his  attorney 
duly  appointed,"  of  all  their  estates,  joint  and  separate,  for  the  pay- 
ment of  partnership  and  separate  debts.     After  certain  preferences, 
it  provided  for  the  payment  of  all  other  partnership  and  separate 
debts  pro  rata,  stipulating  for  a  release  within  3  months  by  resi- 
dents  in  the  United   States,    and    within   9    months    by    residents 
elsewhere.     It  empowered  the  assignees  to  appoint  agents  or  attor- 
neys,  and  dismiss  or  revoke  them  at  pleasure,  and  exempted  the 
assignees  from  liability  for  effects  not  actually  coming  to  their  hands, 
and  for   losses  or  defaults   arising  from  the  misconduct  of  agents, 
unless  in  cases  of  wilful  neglect  of  duty,  or  want  of  proper  care  on 
the  part  of  the  assignees.     The  schedule  appended,  specified  various 
real   and  personal  estate  of  the  firm,   and  of  J.  K.  and  J.  B.  indi- 
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vidually.     The  only  separate  property  of  J.  A.  K.,  mentioned  in  the 
deed,  was  a  pew  in  the  10th  Presbyterian  church. 

Held,  1.  That  the  execution  of  the  deed  by  only  two  of  the  firm, 
followed  by  a  delivery,  did  not  invalidate  the  assignment. 

2.  That,  as  it  stipulated  for  a  release,  it  was  not  valid  without 
containing  a  transfer  of  the  separate  property  of  each  of  the  part- 
ners; though  it  might  not  appear  affirmatively,  that  J.  A.  K.,  who 
omitted  to  execute  the  deed,  had  separate  property. 

3.  That  the  power  to  the  assignees  to  appoint  and  dismiss  agents, 
&c.,  was  proper,  and  they  would  have  this  authority  without  such 
provision. 

4.  That  the  exemption  of  the  assignees  from  liability  for  effects 
that  should  not  come  to  their  hands,  and  for  losses,  &c.,  from  the 
misconduct  of  agents,  &c.,  did  not  alter  their  responsibility. 

5.  That  the  clause  giving  time  for  a  release  was  proper.    Hennes- 
sy  v.  Western  Bank,  VI.  300. 

22.  Deed  of  land  to  H.  S.  and  J.  H.  and  L.  his  wife,  and  their 
heirs  as  tenants  in  common,  and  not  as  joint  tenants,  held  to  convey 
one  moiety  to  H.  S.  and  the  other  moiety  to  J.  H.  and  his  wife. 
Johnson  v.  Hart,  VI.  319. 

23.  A  common  law  conveyance  given  to  an  agent  for  transmis- 
sion to  the  grantee,  vests  the  title  in  the  grantee  forthwith,  though 
ignorant  of  the  transaction,  and  by  his  rejection  of  it  the  title  revests 
in  the  grantor.     Reed  v.  Robinson,  VI.  329. 

24.  A  reservation  in  a  deed  of  conveyance  which  is  as  large  as 
the  grant  itself,  is  void,  and  the  grant  is  valid.  S/ioenbergcr  v.  Lyon, 
VII.  184. 

25.  S.  and  L.  being  tenants  in  common  of  Huntingdon  Furnace 
and  the  lands  appurtenant  thereto,  and  at  the  same  time  owners  of  a 
right  to  dig,  take  and  carry  away  ore  to  be  used  at  Huntingdon  Fur- 
nace, from  a  tract  of  land  which  belonged  to  a  third  person,  L.  con- 
veyed to  S.  all  his  right,  title  and  interest  in  the  said  furnace-lands 
and  ore-banks,  excepting  and  reserving  "  the  full  undivided  half  part 
of  all  the  iron  ore  which  may  at  any  time  be  found  on  any  of  the 
land  now  belonging  to  Huntingdon  Furnace,  as  hereinafter  described, 
within  not  less  than  the  distance  of  two  miles  from  said  Huntingdon 
Furnace."     Held,  that  this  was  not  a  reservation  of  the  right  to 
take  ore  from  the  bank  on  the  land  which  then  belonged  to  the  third 
person,  although  it  was  not  within  two  miles  of  the  said  furnace. 
Ibid. 

26.  It  is  no  objection  to  the  admission  in  evidence  of  a  deed  of 
conveyance,  that  it  recites  that  another  deed  was  made  at  the  same 
time  conveying  the  same  land,  and  that  the  one  offered  was  made  for 
the  purpose  of  being   recorded  in  Pennsylvania.      Strawbridge  v. 
Cartledge,  VII.  394. 

27.  A  plaintiff  in  ejectment  may  prove  by  parol  evidence  that  the 
consideration  paid  for  the  land  was  much  greater  than  that  recited  in 
the  deed  under  which  he  claims  to  recover  it.     Ibid. 

28.  A  deed  of  conveyance  executed  and  acknowledged  in  another 
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State  before  a  justice  of  the  peace  and  recorded  in  Pennsylvania,  is 
no  notice  to  a  subsequent  purchaser  for  a  valuable  consideration. 
Green  v.  Drinker,  VII.  440. 

29.  The  possession  of  land  such  as  will  dispense  with  the  necessity 
of  recording  the  deed  for  it,  must  be  such  an  occupancy  as  will  afford 
a  stranger  to  the  title  an  opportunity  of  making  the  necessary  inquiry 
respecting  it.     Ibid. 

30.  The  Act  of  the  16th  April  1840,  made  to  cure  defects  in  the 
acknowledgment  of  deeds,  is  not  to  be  construed  retrospectively  in 
its  operation  so  as  to  affect  the  title  of  third  persons  not  parties  to  it. 
Ibid. 

31.  The  rule  which  requires  an  express  limitation  to  heirs  in  a  fee- 
simple  conveyance  of  a  legal  estate,  is  not  to  be  applied  to  an  exe- 
cutory agreement,  which  is  a  conveyance  only  in  equity.    Defraunce 
v.  Brooks,  VIII.  67. 

33.  In  an  action  founded  upon  a  covenant  of  warranty  of  title  in 
a  deed  of  conveyance,  it  is  competent  for  the  defendant  to  prove  that 
the  deed,  though  absolute  on  its  face,  was  executed  and  delivered  as 
collateral  security  for  the  payment  of  a  debt  to  a  third  person,  and 
that  the  plaintiff  had  no  real  interest  in  the  title.  The  fact  of  his 
having  obtained  the  title  without  the  payment  of  the  purchase  money 
is  sufficient  to  put  the  plaintiff  upon  inquiry  as  to  the  circumstances 
under  which  the  deed  was  made  to  him.  Parke  v.  Chadwick,  VIII.  96. 

33.  An  erased  deed  is  not  such  a  deed  as  a  vendor  ought  to  furnish 
to  a  vendee  in  compliance  with  his  engagement  to  make  a  title. 
Markley  v.  Swartzlander,  VIII.  172. 

34.  The  subscribing  witnesses  to  an  instrument  are  required  to 
enable  the  opposite  party  to  inquire  into  the  circumstances  attending 
the  sealing  and  delivery.     Ibid. 

DEFENCE. 

RECOGNIZANCE,  9. 

1.  M.  and  B.  being  indebted  to  J.  K.  a  quantity  of  pig  metal,  for 
which  he  held  their  written  obligation;  J.  K.  transferred  this  obliga- 
tion by  delivery  to  A.  K.,  who  afterwards  purchased  property  from 
A.  G.  E.,  and  gave  him  a  written  promise  to  deliver  to  him  at  the 
furnace  of  M.  and  B.  a  quantity  of  pig  metal ;  and  the  obligation  of 
M.  and  B.  came  into  the  possession  of  A.  G.  E.     In  an  action  by  A. 
G.  E.  against  A.  K.,  on  his  written  promise,  it  was  held  that  the  re- 
fusal of  M.  and  B.  to  deliver  the  pig  metal  to  A.  G.  E.,  until  he  pre- 
sented their  obligation,  was  not  a  good  defence,  and  that  A.  K.  was 
liable  on  his  own  written  promise.     Ege  v.  Kaufman,  I.  121. 

2.  It  is  not  a  good  defence  to  the  payment  of  a  bond,  that  it  was 
given  to  redeem  an  illegal  issue  of  small  notes  by  the  obligor.     York 
County  v.  Small,  I.  315. 

3.  As  between  a  vendor  and  vendee  of  land,  the  acceptance  of  a 
deed  and  execution  and  delivery  of  bonds  for  the  purchase  money, 
closes  the  question  upon  the  agreement,  merges  it  in  the  conveyance, 
and  precludes  the  parties  from  afterwards  claiming,  either  on  the  one 

ix.  — 36  Y* 
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side  an  allowance  for  a  deficiency  in  the  land,  or  on  the  other  pay- 
ment for  a  surplus.     Cronister  v.  Cronister,  I.  442. 

4.  If,  in  an  action  of  ejectment,  the  defendant  set  up  such  a  de- 
fence as  defeats  the  plaintiff's  action,  and  a  second  ejectment  be 
brought  by  the  same  plaintiff,  the  defendant  may  repudiate  the  defence 
which  he  made  in  the  first  action,  and  defeat  the  plaintiff's  recovery 
upon  other  grounds.     Rice  v.  Bixler,  I.  445. 

5.  In  an  action  of  covenant  by  a  vendor  against  a  vendee  to  com- 
pel the  payment  of  purchase  money,  upon  the  pleas  of  non  cstfactum 
and  covenants  performed,  if  the  defendant  rest  his  defence  upon  a 
defective  or  encumbered  title  of  the  plaintiff,  he  must  make  that  de- 
fence on  the  trial  of  the  cause,  otherwise  he  cannot  avail  himself  of 
it  upon  a  writ  of  error.     Sncviiy  v.  Eglc,  I.  481. 

6.  Upon  a  trial  in  the  Common  Pleas  in  a  proceeding  which  origi- 
nated before  two  justices  of  the  peace,  by  a  landlord  to  obtain  pos- 
session of  demised  premises,  it  is  competent  for  the  defendant  to  set 
up  as  a  defence,  that  the  title  of  the  landlord  had  expired  by  its  own 
limitation,  or  that  it  had  been  devested  during  the  term,  and  that  he 
had  the  right  from  the  owner,  whose  title  had  accrued  pending  the 
lease,  to  remain  in  possession.     Nttcell  v.  Gibbs,  I.  496. 

DEMURRER. 

On  a  demurrer,  the  court  will  consider  the  whole  record,  and 
give  judgment  for  the  party,  who,  on  the  whole,  appears  entitled  to  it. 
Murphy  v.  Richards,  V.  279. 

DEMURRER  TO  EVIDENCE. 
INDICTMENT,  2,  3. 

DEPOSITION. 

EVIDENCE,  91,  95,  106. 
WITNESS,  24. 

1.  It  is  not  a  valid  objection  to  the  reading  of  a  deposition  taken 
in  the  county  where  the  cause  is  tried,  that  the  testimony  of  the  same 
witness  had  been  previously  taken  upon  a  commission  in  another 
state.     Hoffman  v.  Kissinger,  I.  277. 

2.  A  deposition  taken  in  pursuance  of  a  rule  of  court,  cannot  be 
read  in  evidence  unless  it  appear  by  the  certificate  of  the  justice  that 
it  was  taken  at  the  time  and  place  mentioned  in  the  notice.  M'Clcary 
\.Sankey,  IV.  113. 

3.  Where  a  party  notifies  a  justice  of  the  peace  that  a  deposition 
is  to  be  taken  before  him  on  behalf  of  the  opposite  party,  and  the 
justice,  at  his  request  and  in  his  absence,  puts  certain  questions  to 
the  witness,  he  shall  not  allege  want  of  notice.     Barnet  v.  School 
Directors,  VI.  46. 

4.  The  testimony  of  a  witness  taken  upon  a  commission  for  the 
purpose  of  proving  the  execution  of  a  paper,  cannot  be  read  in  evi- 
dence unless  the  paper  be  particularly  described,  identified  and  an- 
nexed to  the  deposition.     Petrikcn  v.  Collier,  VII.  392. 
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5.  If  a  deposition  be  taken  by  one  party,  it  is  competent  for  the 
other  to  read  such  parts  of  it  as  tend  to  prove  his  case,  leaving  to 
the  other  party  the  right  to  read  the  other  parts  if  they  be  legal  evi- 
dence for  him.  Calhoun  \.  Hays,  VIII.  127. 

DEPUTY. 

WITNESS,  3. 

DEPUTY-SURVEYOR. 

There  is  no  law  to  prevent  a  deputy-surveyor  from  becoming  inte- 
rested in  the  location  and  appropriation  of  vacant  lands,  or  for  a 
consideration  pointing  them  out  to  another  for  appropriation,  provided 
he  acts  with  good  faith  towards  all  others  in  his  official  conduct 
respecting  the  same.  Quin  v.  Brady,  VIII.  139. 

DEVISE. 

CHARITABLE  USES. 

LEGACY,  4,  10. 

POOR,  1. 

TRUST,  &c.  20. 

WARRANT  AND  SURVEY,  15,  16,  17. 

1.  A  testator  devised  his  real  estate  to  his  executor,  to  be  sold, 
and  directed  the  proceeds  to  be  divided  among  his  children :  Held 
that  the  children  had  such  an  interest  in  the  land,  as  justified  them 
in  compromising  a  question  of  boundary,  if  such  compromise  did 
not  affect  the  rights  of  creditors.     Rice  v.  Bixler,  I.  445. 

2.  A  devise  "  to  my  wife  Mary  and  son  Jonathan,  share  and  share 
alike,  so  long  as  she  remains  my  widow,"  charged  with  the  perform- 
ance of  certain  duties  and  payment  of  money  by  Jonathan,  creates 
in  him  but  an  estate  during  the  widowhood  of  his  mother ;  although 
there  be  no  other  disposition  of  the  estate  by  the  will.     Dixon  v. 
Ramage,  II.  142. 

3.  Testator  directed  the  residue  of  his  estate  (after  legacies)  to 
be  divided  into  five  equal  parts,  in  the  manner  afterwards  directed, 
and  gave  one-fifth  to  each  of  his  children  and  the  descendants  of  his 
deceased  children ;  and  further  directed,  that  after  making  a  compu- 
tation of  his  worldly  substance,  should  it  appear  to  his  executors  that 
each  legacy,  or  one-fifth,  shall,  after  paying  debts,  amount  to  the  sum 
of  .£10,000,  then,  if  the  surplusage  is  sufficient,  a  legacy  of  ,£300  is 
to  go  to  the  plaintiffs.     He  then  appointed  certain  persons  to  make 
the  valuation.     This  valuation  never  was  made.     At  the  testator's 
death,  and  for  15  years  after,  the  value  of  the  whole  estate,  after 
debts  paid,  was  not  ,£50,000,  and  could  not  have  been  so  valued : 
but  at  the  time  of  this  suit  brought,  in  1839,  owing  to  judicious 
management,  and  rise  in  value  of  unimproved  lands,  the  proceeds 
of  the  estate  equalled  .£50,000.     Held,  the  plaintiffs  were  not  enti- 
tled to  recover.     Pennsylvania  Hospital  v.  Stewardson,  III.  93. 

4.  Devise  of  part  of  residue  to  M.  S.,  her  heirs  and  assigns,  in 
trust  that  she  shall  use  the  rents,  issues  and  profits  thereof,  and  the 
issues  and  interest  thence  arising  for  the  benefit  of  S.  B.  S.,  during 
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life,  &.C.,  and  after  his  death  that  she  convey  the  devise  to  sucli  child 
or  children  as  the  said  S.  B.  S.  shall  have,  in  equal  proportions  in 
tail.  In  the  conclusion  of  his  will,  the  testator  gave  his  executors 
power  to  sell,  convey,  or  alter  the  whole,  or  any  part  of  his  said 
estate ;  but  directed  that  the  money  or  proceeds  thence  arising,  be 
settled  in  the  same  manner,  as  the  property  sold  would,  according  to 
the  direction  of  his  will,  have  been,  in  case  it  had  not  been  sold. 
The  personal  estate  proved  insufficient  to  pay  the  testator's  debts, 
and  the  executors  sold  the  real  estate,  and  converted  it  into  money. 
Held,  that  the  residue  thereof,  left  after  paying  debts  and  legacies, 
was  to  be  deemed  money,  and  that  the  children  of  S.  B.  S.,  sur- 
viving him,  took  it  absolutely.  Wharton  v.  Shaw,  III.  124. 

5.  Devise  to  testator's  wife  of  "  her  residence  during  life,  which 
is  to  be  taken  out  of  the  premises  which  I  now  dwell  on,"  with  an 
annual  allowance  for  her  maintenance ;  then  to  his  two  sons,  G.  and 
E.,.subject  to  the  payment  of  certain  legacies,  all  his  leasehold  estate 
of  and  in  all  those  messuages  situate  in  the  aforesaid  township  and 
county.     The  testator  had  no  other  real  estate  than  the  one  in  dis- 
pute, and  his  son  G.  was  farming  the  land  under  a  contract  with  his 
father  in  nature  of  a  lease.     Held,  that  G.  and  E.  took  a  fee  in  the 
land.     Saylor  v.  Kocher,  HI.  163. 

6.  Bequest  to  executors,  and  the  survivor  of  them,  in  trust  for  R. 
C.  H.  the  sum  of  §30,000,  to  be  by  them  invested  for  his  use,  and 
that  of  his  legal  representatives,  either  in  real  or  personal  estate, 
according  to  their  best  discretion — the  legacy  to  be  paid  at  the  end 
of  three  years  after  decease  of  testator,  unless  in  the  judgment  of 
the  executors,  or  survivor,  it  may  sooner  be  paid  without  injury  to 
his  estate  generally,  and  to  the  interests  of  those  to  whom  the  resi- 
due was  given.     Held,  that  after  the  three  years,  action  lay  by  the 
legatee  to  recover  it.     Hcmphill  v.  Hurford,  III.  210. 

7.  J.  S.,  by  his  will,  devised  his  real  estate  to  his  executors  to  be 
sold,  and  the  proceeds  thereof  to  be  divided  among  his  children,  two 
of  whom  were  married  women.     The  legatees,  together  with  the 
husbands  of  those  who  were  married,  entered  into  a  written  agree- 
ment that  the  land  should  not  be  sold,  but  "  that  each  heir  and  de- 
visee to  hold  land  in  proportion  to  the  sum  bequeathed  them,"  and 
allotting  to  each  legatee,  by  name,  a  particular  part  of  the  land. 
Held,  that  this  was  an  election  to  take  land  instead  of  money,  by 
which  the  fee-simple  was  vested  in  the  legatee  and  not  in  her  hus- 
band.    Hannah  v.  Swarncr,  III.  223. 

8.  A  bequest  to  A.  of  "  all  the  residue  and  remainder  of  my  estate, 
of  whatsoever  kinds  the  same  may  be,  subject  to  the  maintenance  of 
my  son  J.,  during  his  natural  life,"  that  residue  consisting  of  per- 
sonal estate,  creates  a  trust  for  the  benefit  of  J.,  and  makes  A.  the 
trustee.     Pierce  v.  M'Kechan,  III.  280. 

0.  My  wife  E.  shall  have  all  what  I  have,  both  real  and  moveable 
property,  in  her  possession,  to  do  and  act  as  she  thinks  good  and 
proper ;  all  shall  be  let  in  her  power,  that  is  into  the  hands  of  my 
wife."  Held  to  create  an  estate  in  fee  in  the  lands  of  which  the 
testator  died  seised.  Dice  v.  Shejfcr,  III.  419. 
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10.  A  testatrix,  by  her  will,  devised  a  part  of  her  plantation  to 
her  son,  and  another  part  to  her  three  daughters,  and  authorized  her 
son,  whom  she  appointed  her  executor,  with  the  consent  of  her  three 
daughters  to  sell  the  plantation  if  he  thought  proper.     He  sold  the 
whole  tract,  with  the  assent  of  the  daughters,  for  a  certain  price  per 
acre. '   Held,  that  the  devisees  were  entitled  to  the  purchase  money 
in  the  proportions  measured  by  the  quantity  of  land  devised  to  each, 
without  regard  to  value  as  to  quality.     Elliott's  Appeal,  III.  440. 

11.  A  testator  devised  "to  my  daughter  A.  I  give  and  devise  the  farm 
where  I  live,  provided  she  does  not  get  married.     Should  she  get 
married,  the  said  property  shall  be  given  up,  and  in  lieu  thereof  I 
give  and  devise  to  her  $500.     Should  she  die  or  get  married,  then 
the  property  willed  to  her  to  be  sold,  and  equally  divided  amongst 
the  surviving  heirs ;  A.  to  be  considered  as  one  of  the  heirs."     A. 
died  unmarried.     Held,  that  the  proceeds  of  the  sale  of  the  farm 
were  to  be  divided  among  the  surviving  children  and  grandchildren 
of  the  testator :  and  that  the  executor  of  A.  was  not  entitled  to  any 
part  of  it.     Hankin's  Estate,  IV.  300. 

12.  Devise  to  testator's  wife  of  his  real   and  personal  estate,  for 
her  to  be  master  and  overseer  of  the  whole  until  his  son  C.  shall 
arrive  at  the  age  of  21,  and  then  she  is  to  be  genteely  maintained 
by  his  son  C.  during  her  natural  life ;  if  she  married,  to  have  only 
the  property  she  possessed  when  married ;  and  provided  she  married 
before  his  son  became  of  age,  his  executors  were  to  lease  or  hire  out 
the  farm,  and  that  money  to  be  put  to  interest  for  the  use  of  his  son 
C.  when  he  became  of  age,  when  he  was  to  enter  into  full  posses- 
sion.    He  also  gave  him  other  specific  lands,  and  then  declared, 
"  and  the  said  land  is  all  entitled  to  my  son  C.  so  that  he  shall  not 
sell  or  dispose  of  the  same."     He   then   gave  legacies  to  several 
daughters,  to  be  paid  by  C.  by  instalments,  after  he  came  of  age. 
Held,  that  C.  took  an  estate  tail  by  the  devise.    Dewitt  \.  Eldred, 
IV.  414. 

13.  Wherever  there  is  an  express  limitation  of  the  interest  devised, 
a  direction  that  the  devisee  shall  pay  pecuniary  legacies  does  not 
make  his  interest  a  fee-simple.     Ibid. 

14.  A  devise  of  estate,  land  and  plantation,  to  S.  S.,  by  her  freely 
to  be  possessed  and  enjoyed,  but  in  case  she  shall  happen  to  die  with- 
out children  and  heirs  of  her  body,  then  over,  creates  an  estate  tail, 
Shoemaker  v.  Huffnagle,  IV.  437. 

15.  Testator  bequeathed  the  sum  of  §10,000  to  his  executors,  in 
trust,  to  put  the  same  out  at  interest,  and  pay  arid  apply  the  interest 
and  income  thereof,  from  time  to  time  as  it  should  be  received,  unto 
his  sister  K.  for  and  during  all  the  term  of  her  natural  life,  and  from 
and  after  her  decease  the  said  sum  over;  and  died  leaving  upwards 
of  $44.000  invested  at  interest.     Held,  that  K.  was  entitled  to  the 
interest  of  the  SI 0,000  for  the  year  after  the  testator's  death.     Hit- 
yard's  Estate,  V.  30. 

10.  Where  a  sum  of  money  is  bequeathed  by  will,  the  legatee  is 
not  entitled  to  interest  for  the  year  after  the  death  of  the  testator  : 
it  is  otherwise  where  the  bequest  is  of  an  income  or  annuity.  Ibid. 
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17.  The  10th  section  of  the  Act  of  8th  April  1833,  which  pro- 
vides that  real  estate  acquired  by  a  testator  after  the  date  of  his  will 
shall  pass  by  a  general  devise,  does  not  apply  to  a  will  dated  before 
its  passage.     Mullock  v.  Soudcr,  V.  198. 

18.  Ground-rents  reserved  in  a  conveyance  by  the  testator  after 
the  date  of  his  will,  are  considered  as  property  newly  acquired  after 
such  date.     Ibid. 

19.  Testator  by  his  will  ordered  that  of  the  money  in  his  house, 
or  due  him  on  obligation  at  his  decease,  his  executors  should  put 
the  sum  of  .£500  on  interest  to  be  well  secured,  and  that  his  wife 
might  draw  the  interest  thereof  annually  during  her  natural  life,  and 
then  over.     They  invested  that  sum  in  stock  of  the  Bank  of  the 
United  States,  which  depreciated  during  the  life  of  the  widow  and 
afterwards,  so  that  it  was  nearly  lost.     Held,  that  the  executors  were 
liable  to  the  legatees  over  for  the  loss.     Nyce's  Estate,  V.  254. 

20.  A  guardian  of  minor  children  entitled  to  part  of  such  legacy, 
by  merely  giving  an  opinion  that  it  was  a  safe  investment,  and  pur- 
chasing it  for  the  executors,  but  not  assenting  thereto,  does  not 
exonerate  the  executors  from  liability  for  the  portion  of  such  minor 
children  in  the  legacy.     Ibid. 

21.  Besides  the  general  introductory  clause,  the  will  proceeded, 
"As  also  my  household  furniture  to  be  at  her  own  disposal  which  I 
may  have  at  my  decease,  and  the  remainder  of  my  personal  estate, 
if  any  shall  be,  not  hereinbefore  or  hereinafter  specified,  to  be  equally 
divided  to  and  among  my  grandchildren,  share  and  share  alike,  ex- 
cepting what  is  herein  reserved  and  bequeathed."     Held,  that  the 
surviving  grandchildren  after  the  widow's  death  took  the  <£500,  and 
the  testator  did  not  die  intestate  as  to  it.     Ibid. 

22.  A  testator  devised  to  his  son  an  estate  in  trust  for  the  follow- 
ing purposes :  "  that  he  shall  possess,  occupy  and  manage  the  same, 
and  conduct  and  carry  on  the  business  there,  and  to  trade,  deal, 
barter,  buy  and  sell  in  and  for  all  things  that  pertain  to  the  said 
estate  and  its  business,  or  its  products,  during  his  natural  life;  and 
out  of  the  profits  thereof  from  time  to  time  to  make  such  invest- 
ments or  purchase  of  other  property,  real  or  personal,  for  the  same 
uses,  purposes  and  trusts,  to  wit,  for  the  use  of  such  child  or  chil- 
dren as  the  said  son  shall  have  at  the  time  of  his  death ;  and  if  he 
shall  die  without  issue,  then  for  the  use  of  such  person  or  persons 
as  shall  be  his  heir  or  heirs  at  law  at  the  time ;  giving  to  the  devisee 
the  discretion  and  power  to  sell  the  estate,  and  out  of  the  proceeds 
thereof  to  make  such  other  investments,  real  or  personal,  or  to  com- 
mence, conduct  and  carry  on  such  other  business  for  the  benefit  of 
the  cestuis  que  trust  as  he  may  deem  most  advantageous;  subjecting 
the  estate  devised,  or  its  proceeds  or  investments,  to  such  debts  only 
as  shall  be  contracted  in  the  execution  of  the  trust.     And  in  con- 
sideration that  the  son  shall  and  will  undertake  and  continue  to  exe- 
cute personally  and  perform  the  trusts  committed  to  him,  he  shall 
be  allowed  a  reasonable  support  out  of  the  trust  fund  for  his  per- 
sonal services  rendered."     The  testator  then  declares  his  purpose 
in  creating  this  trust  to  be,  that  the  creditors  of  the  son  may  not 
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deprive  him  of  that  bounty  which  he  thus  appropriates  for  his  main- 
tenance. Held,  that  the  estate  was  not  subject  to  execution  for  the 
debts  of  the  son  contracted  previously  to  the  devise.  Ashhurst  v. 
Given,  V.  323. 

23.  A  tenant  in  common  of  a  tract  of  land,  devised  to  his  co-tenant 
his  estate,  upon  condition  that  he  would  convey  to  his  daughter  a 
certain  part  of  the  land.     After  the  death  of  the  testator  the  devisees 
took  possession  and  enjoyed  for  a  long  time  their  respective  portions ; 
but  no  conveyance  was  ever  executed.     Held  to  be  a  substantial 
compliance  with  the  requisitions  of  the  will,  and  that  the  devise  was 
not  forfeited  by  the  omission  to  convey.     Plummerv.  Neile,VI.  91. 

24.  "  Concerning  my  real  estate,  I  do  give,  devise,  demise  and 
bequwth  unto  my  wife  all  that  lot  of  land  whereon  I  now  dwells,  to- 
gether with  all  the  appurtenances,  &c. ;  and  all  the  residue  and  re- 
mainder of  my  real  and  pursi/nal  estate  not  bequeathed,  whatsoever 
it  may  be,  I  give  and  bequeath  to  my  wife ;  and  after  her  decease 
and  funeral  expenses  is  paid  of,  it  is  my  will  what  is  left,  whatever 
real  or  pwrsMiial  or  money,  is  to  go  to  the  S.  society,"  &c.     The 
testator's  wife  died  before  him.     Held,  that  the  wife  took  an  estate 
for  life  in  the  lot  in  question,  with  vested  remainder  to  the  society, 
which  became  entitled  to  an  immediate  estate  in  possession  on  the 
testator's  decease.     Zimmerman  v.  Anders,  VI.  218. 

25.  A  devise  to  an  association  for  religious  purposes,  unincorpo- 
rated at  the  testator's  death,  but  since  incorporated,  is  good  in  Penn- 
sylvania.    Ibid. 

26.  "  It  is  my  will  that  all  the  residue  of  my  estate,  real  and  per- 
sonal, I  give  and  bequeath  unto  my  wife  during  her  natural  life,  to 
do  and  dispose  of  as  she  may  think  best,"  vests  only  a  life  estate  in 
the  wife.     Fisher  v.  Herbell,  VII.  63. 

27.  Devise  of  land  to  testator's  son  P.  to  have  and  to  hold  to  him, 
his  heirs  and  assigns  forever,  but  reserving  the  rents  and  profits  to 
the  use  of  testator's  daughter  E.  until  P.  shall  arrive  at  the  age  of 
21,  bequeathing  them  to  his  daughter  during  said  term.     In  case  P. 
should  die  and  leave  no  lawful  issue,  then  devising  the  land  to  E.  if 
she  shall  then  be  living,  and  to  her  heirs  and  assigns  forever  ;  and 
if  she  should  die  and  leave  no  lawful  issue,  then  over.     Held,  that 
P.  took  an  estate  in  fee  with  an  executory  devise  over  to  E.,  and  as 
P.  attained  the  age  of  21   and  married  and  had  issue,  his  estate 
became  a  fee-simple  absolute.     Langley  v.  Heald,  VII.  96. 

28.  "  I  give  and  bequeath  unto  my  loving  wife  all  my  real  and 
personal  estate  that  I  may  have  been  found  possessed  of  at  my  death, 
to  hold  and  dispose  of  as  she  may  think  best;  and  that  no  other 
person  is  to  have  any  claim  whatsoever."     Held,  that  the  devisee 
took  an  estate  in  fee-simple.     Culbertson\.  Duly,  VII.  195. 

29.  An  heir-at-law  can  only  be  disinherited  by  express  devise  or 
necessary  implication;  hence,  in  the  construction  of  a  will  of  doubt- 
ful meaning,  every  fair  intendrnent  is  to  be  made  in  favour  of  the 
heir-at-law.     Bender  v.  Dietrick,  VII.  284. 

30.  A  testator  thus  devised  :  "  I  give  and  bequeath  to  my  son  J 
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R.  S.  during  his  natural  life,  the  rents  and  profits  of  my  farm,  and 
at  his  death  to  his  children  and  their  heirs,  if  he  has  any ;  if  not,  to 
his  heirs  in  fee-simple  for  ever."  Held,  that  the  words  "  heirs  in  fee- 
simple  for  ever"  are  words  of  limitation  and  not  of  purchase ;  and 
by  virtue  of  the  rule  in  Shelly's  Case,  vested  in  the  devisee  the  two 
estates  until  the  intervening  contingent  limitation  might  take  effect, 
which  never  did,  he  having  died  unmarried  and  without  issue,  and 
hence  died  seised  of  an  estate  in  fee. 

Such  estate  may  be  levied  and  sold  without  inquisition  or  con- 
demnation during  the  life  of  the  devisee,  for  when  the  estate  is  un- 
certain as  to  duration,  no  inquisition  is  necessary.  Stewart  v.  Kcnovcr, 
VII.  288. 

31.  A  devise  of  land  to  A.  "to  be  enjoyed  during  his  life,  and  at 
his  death  to  be  enjoyed  by  his  heirs,  so  on  in  tail  for  ever,"  creates 
an  estate  tail.     Elliot  v.  Pearsoll,  VIII.  38. 

32.  After  several  devises  and  bequests,  testator  proceeded  as  fol- 
lows :  "  All  the  residue  and  remainder  of  my  estate,  of  every  de- 
scription and  wherever  found,  I  order  and  direct  to  be  divided  into 
twenty-two  shares,  and  divided  as  follows,  to  wit :  S.  M.  four  shares, 
&,c. ;"  then   naming  thirteen   others,  and   giving  each  a  different 
number  of  shares,  the  aggregate  amounting  to  but  twenty  shares. 
Held,  that  the  remaining  two  shares  were  undisposed  of  by  the  will, 
and  did  not  pass  to  the  legatees  named.     Duffield  v.  Morris,  VIII. 
348. 

33.  Testator  devised  certain  property  to  his  wife  and  son  T.,  their 
heirs  and  assigns  for  ever,  as  tenants  in  common,  charging  T.  with 
$100,  to  be  paid  to  his  daughter  J.,  and  the  wife  with  $100,  to  be 
paid  to  his  grandson ;  and  proceeded  thus :  "And  as  to  the  rest  and 
residue  of  my  estate,  real  or  personal,  &c.,  1  give  and  bequeath  the 
same  to  all  my  other  children,  with  the  exception  of  my  daughter  J. 
and  the  wife  of  E.  M.,  to  be  equally  divided  among  them,  share  and 
share  alike."     The  testator  left,  at  his  decease,  other  children  besides 
those  mentioned  in  the  will.     Held,  that  T.  was  entitled  to  a  share 
in  the  residue  beyond  that  devised  to  his  mother  and  himself  as 
tenants  in  common.     Leidich  v.  Leidich,  VIII.  363. 

34.  "  To  my  nephew  T.  I  give  and  bequeath  all  my  estate,  real 
and  personal,  he  paying  the  legacies  hereinafter  mentioned :"  Held, 
to  create  a  charge  upon  the  land  devised ;  and  upon  a  sale  of  it  by 
the  sheriff  as  the  property  of  the  devisee,  the  legacies  are  payable 
out  of  the  proceeds.      Tower's  Appropriation,  IX.  103. 

35.  A  testator  devised  "  unto  my  son  W,  all  the  houses  and  build- 
ings of  what  nature  and  kind  soever,  that   are  situate  at  or  about 
'  Peach  Bottom,'  on  my  lands  there,  and  the  land  whereon  they 
stand,  and  as  much  land  adjoining  as  is  absolutely  necessary  for 
egress  and  regress,  and  also  the  land  occupied  by  the  saw-mill.  And 
the  residue  of  all  the  '  Peach  Bottom'  lands  I  give  and  bequeath  to 
my  sons  W  and  A,  their  heirs  and  assigns  for  ever,  as  tenants  in 
common."     Held,  to  vest  a  life  estate  in  the  houses  and  land  speci- 
fically devised  in  W,  and  the  remainder  in  fee  in  W  and  A  as  tenants 
in  common :  and  upon  a  proceeding  in  partition  between  W  and  A, 
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whereby  the  said  houses  and  land  were  allotted  to  W,  he  became 
seised  of  the  absolute  estate  in  fee.     Brown  v.  J3oyd,  IX.  123. 

36.  A  testator  devised  his  real  estate  to  his  executors  to  be  sold, 
and  directed  that  the  proceeds  should  be  divided  between  his  two 
daughters.  The  guardians  of  the  legatees  became  the  purchasers 
in  trust  for  their  wards,  and  upon  their  marriage  made  a  conveyance 
to  their  husbands  of  the  tract  of  land.  The  husbands  subsequently 
divided  the  land,  and  mutually  executed  deeds  to  each  other.  Held, 
that  the,  husbands  took  nothing  by  the  deeds  from  the  guardians  to 
them  but  the  naked  legal  title,  and  upon  their  death  the  fee  remained 
in  the  wives.  Kaufman  v.  Crawford,  IX.  131. 

DEVISAVIT  VEL  NON. 

EXECUTORS,  &c.,  9. 

DISCONTINUANCE. 
•  PRACTICE,  3. 
PRINCIPAL  AND  SURETY,  4. 

DISSEISIN. 

A  mere  entry  by  a  widow  into  the  land  of  her  deceased  husband, 
claiming  it,  and  taking  the  rents  and  profits  for  twenty-one  years,  is 
no  disseisin  of  the  heirs  at  law ;  to  make  it  such,  there  must  be 
some  plain,  decisive,  unequivocal  act  or  conduct  on  the  part  of  the 
widow,  amounting  to  an  adverse  and  wrongful  possession  and  dis- 
seisin of  the  heirs.  Hall  v.  Mathias,  IV.  331. 

DISTRESS. 

BANKRUPT,  7. 

LANDLORD  AND  TENANT,  8. 

TAXES,  7,  8,  9. 

1.  The  remedy  by  distress  incident  to  a  widow's  annuity,  ascer- 
tained by  a  proceeding  in  the  Orphans'  Court,  in  partition  under  the 
intestate  laws,  is  not  one  to  which  there  can  be  any  equitable  subro- 
gation.    It  is  a  personal  remedy  which  belongs  to  the  widow,  and 
which  she  cannot  use  for  the  benefit  of  another,  who  had  previously 
paid  the  annuity  to  her. 

If  land  subject  to  a  widow's  annuity,  be  divided  into  several  parts, 
by  the  heir  who  takes  it  at  the  valuation  in  the  Orphans'  Court,  the 
widow  cannot  apportion  her  annuity,  and  make  a  several  distress 
upon  each  part :  she  can  distrain  but  once,  and  for  the  whole  amount. 
Shoufflcr  v.  Coover,  I.  400. 

2.  The  property  of  a  tenant  holding  by  a  renewed  lease,  is  not 
subject  to   be   distrained  by  the  landlord  for  the  payment  of  the 
arrears  of  rent  for  the  previous  year,  if  a  third  person  has  acquired 
an  interest  in  the  property.     B'eltzhoovcr  v.  Waltman,  I.  416. 

3.  Rent  payable  in  iron  may  be  recovered  by  distress.     Jones  v. 
Gundrim,  III.  531. 

4.  A  distress  for  rent  may  be  made  by  parol  authority ;  but  if  the 
ix.  —  37  z 
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warrant  be  written,  the  law  requires  no  set  form  of  words,  more  than 
will  express  the  authority  of  the  landlord.     Ibid. 

5.  Tenants  in  common,  who  make  a  joint  lease  to  a  tenant  for 
years,  may  join  in  making  a  distress  for  rent.     Ibid. 

6.  A  landlord  cannot  distrain  goods  for  rent  which  have  been  pre- 
viously levied  upon  on  an  execution  or  foreign  attachment.  Pierce 
v.  Scott,  IV.  344. 

7.  Goods  consigned  to  a  commission  merchant  to  be  stored  or  sold 
are  not  subject  to  a  distress  for  rent  or  execution  for  the-  debt  of  the 
consignee;  but  if  he  have  not  the  character  of  a  commission  mer- 
chant, and  it  do  not  clearly  appear  on  what  terms  or  for  what  pur- 
pose the  goods  were  consigned,  the  law  is  otherwise.     Bevan  v. 
Crooks,  VII.  452. 

8.  The  owner  of  a  chattel  in  the  possession  of  a  tenant  which  has 
been  distrained  for  rent  and  sold,  cannot  maintain  trover  for  it  against 
the  landlord,  where  notice  of  the  distress  was  given  to  the  tenant. 
Caldcleugh  v.  Hollingsworth,  VIII.  302. 

DISTRICT  COURT. 

BILL  OF  EXCEPTIONS,  2,  3. 
ORPHANS'  COURT,  6,  7. 

1.  The  District  Court  of  the  city  and  county  of  Philadelphia  had 
power  to  establish  the  1st  and  2d  rules  of  February  19th  1842,  re- 
quiring a  defendant  by  his  affidavit  to  deny  the  execution  of  the  in- 
strument on  which  the  suit  was  brought,  and  in  suits  by  or  against 
partners,  to  deny  the  existence  of  the  partnership,  or  otherwise  the 
plaintiff  need  not  prove  them  on  the  trial.      Odenheimer  v.  Stokes, 

V.  175. 

2.  The  District  Court  is  a  court  of  record,  and  not  an  inferior 
court.     Commonwealth  v.  District  Court,  V.  272. 

DISTRICT  COURT  OF  MERCER  COUNTY. 

Under  the  provisions  of  the  law  establishing  the  District  Court  of 
Mercer  county,  after  a  cause  has  been  referred  to  arbitrators,  an 
award  made  and  appeal  by  the  defendant,  the  plaintiff  cannot  sign 
judgment  for  want  of  an  affidavit  of  defence.  Lusk  v.  Garrett, 

VI.  89. 

DISTRICT  COURT  OF  THE  UNITED  STATES. 

ADMIRALTY,  1. 

The  District  Court  of  the  United  States  is  a  court  of  record,  and 
is  not  to  be  regarded  as  an  inferior  court,  so  that  their  proceedings 
in  causes  not  within  their  jurisdiction  may  be  deemed  void,  and 
questioned  collaterally.  Thompson  v.  Lyle,  III.  166. 

DISTURBANCE. 

The  disturbance  of  a  member  of  a  religious  congregation,  while 
engaged  in  religious  exercises  in  the  church,  by  making  loud  noises 
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in  singing,  reading,  and  talking,  is  an  injury  for  which  no  action  can 
be  maintained  by  him.     Owen  v.  Henman,  I.  548. 

DIVISION  LINE. 

If  the  "  summit  of  a  mountain"  be  by  law  made  the  division  line 
between  counties,  and  the  mountain  be  not  continuous,  but  breaks 
off  and  the  ends  pass  each  other,  forming  an  intervening  valley  be- 
tween them,  upon  the  one  side  of  which  the  mountain  is  gradually 
sinking  and  terminating,  and  on  the  other  it  is  commencing  and 
rising;  a  line  from  one  to  the  other,  at  or  about  the  place  where  the 
respective  mountains  acquire  an  equal  height,  is  the  legal  dividing 
line ;  and  no  common  usage  or  assent  of  the  authorities  of  the  two 
counties,  would  alter  this  so  as  to  affect  a  title  to  land  older  than  the 
usage  itself.  Beetle  \.  Patterson,  III.  379. 

DIVORCE. 

HUSBAND,  &-c.,  9. 

The  refusal  by  a  foreigner  who  arrives  and  becomes  domiciled 
here,  to  receive  his  wife  who  follows  him  hither,  is  a  virtual  turning 
her  out  of  doors,  and  the  Court  of  Common  Pleas  may  decree  her 
alimony.  M'Dermott's  Appeal,  VIII.  251. 

DOCKET. 

JUDGMENT  DOCKET. 

DOMESTIC  ATTACHMENT. 

1.  A  domestic  attachment  may  issue  upon  a  debt  which  is  not  due 
and  payable,  if  there  be  in  other  particulars  a  sufficient  ground  for 
it.     M'Cullough  v.  Grishobbcr,  IV.  201. 

2.  In  an  action  for  maliciously  suing  out  a  writ  of  domestic  attach- 
ment, it  is  enough  for  the  defence  that  the  suspiciousness  of  the 
plaintiff's  conduct  had  made  recourse  to  an  attachment  a  measure 
of  reasonable  precaution,  irrespective  of  the  fraudulent  intention  of 
the  debtor.     Ibid. 

DONATION  LAND. 

1.  The  titles  to  donation  land  which  had  been  located  by  mistake 
within  the  Triangle,  and  allotted  to  soldiers  of  the  revolution,  prior 
to  its  acquisition  by  the  State  of  Pennsylvania,  were  confirmed  by 
the  subsequent  purchase ;  and  those  lands  were,  therefore,  not  sub- 
ject to  appropriation  by  warrant  and  survey;  but  they  were  subject 
to  assessment  as  unseated,  and  to  be  sold  for  the  payment  of  taxes, 
and  such  sale  confers  a  good  title  upon  the  purchaser.     M'Catt  v. 
Coover,  IV.  151. 

2.  The  location  of  the  10th  donation  district,  so  far  as  the  same 
fell  within  the  Triangle,  although  prior  to  the  acquisition  of  the  terri- 
tory by  the  State  of  Pennsylvania,  was  not  void;  but  the  subsequent 
purchase  of  it  by  the  State  confirmed  the  location  and  titles  under  it, 
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for  all  the  purposes  of  assessment  and  sale  of  the  lands  as  unseated 
for  the  payment  of  taxes.     M'Call  v.  Himebaugh,  IV.  164. 

3.  Lands  embraced  within  the  donation  districts  and  appropriated 
to  the  officers  and  soldiers  of  the  revolution,  although  within  the 
Triangle  and  located  prior  to  the  acquisition  of  it  by  the  State  of 
Pennsylvania,  were  riot  the  subject  of  appropriation  by  warrant  and 
survey.     M' Call  v.  Yople,  IV.  168. 

4.  The  number  of  a  tract  of  donation  land  marked  upon  the 
ground,  is  the  best  evidence  of  designation,  and  must  prevail  where 
it  differs  from  all  others.     Dunn  v.  Ralyea,  VI.  475. 

DOWER. 

EVIDENCE,  32. 
PARTITION,  8. 

1.  The  acceptance  by  a  widow  of  her  share  of  her  deceased  hus- 
band's intestate  estate,  under  the  Statute  of  Distributions,  is  not  an 
election  such  as  will  bar  her  from  recovering  dower  out  of  land  which 
her  husband  had  aliened  in  his  lifetime.     Leinawcaver  v.  Stoever, 
I.  160. 

2.  A  suit  after  the  widow's  death  to  recover  the  principal  sum  of 
her  dower  charged  on  land  sold  by  the  administrator  under  the  order 
of  the  Orphans'  Court,  one-third  of  the  purchase  money  to  be  paid 
on  the  confirmation  of  the  sale,  one-third  in  one  year  thereafter  with 
interest,  and  one-third  to  remain  charged  on  the  premises  for  the  use 
of  the  widow,  may  be  brought -either  by  the  administrator  to  whom 
the  bond  was  given  or  the  heir  entitled.      Unangst  v.  Kraemer, 
VIII.  391. 

3.  The  suit  ought  to  be  brought  against  the  purchaser  at  the  Or- 
phans' Court  sale,  who  gave  his  bond  to  the  administrator,  or  one 
who  purchased  of  him  by  a  later  conveyance  of  the  land  chargeable 
with  the  money,  and  gave  a  similar  bond,  with  notice  to  the  terre- 
teriant  in  both  cases.     Ibid. 

4.  Such  terre-tenant  is  not  liable  unless  he  took  upon  him  the 
payment,  and  then  he  is  personally  bound.     Ibid. 

5.  This  case  distinguished  from  Pidcock  v.  Bye.     Ibid. 

6.  The  defendant  in  such  suit,  after  the  first  two  instalments  have 
been  paid,  cannot  object  to  irregularity  in  the  proceedings  of  the 
Orphans'  Court  in  ordering  the  sale.     Ibid. 

7.  It  is  evidence  to  rebut  the  presumption  of  payment  in  such  case 
arising  from  the  lapse  of  twenty  years  since  the  widow's  death,  that 
the  bonds  were  not  given  up  and  some  payments  were  made,  though 
it  does  not  distinctly  appear  they  were  on  that  account.     Ibid. 

DRAFT. 

EVIDENCE,  47. 

DRUNKARD. 

INTOXICATION. 

A  person  found  by  inquisition  to  be  an  habitual  drunkard,  is  not 
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thereby  deprived  of  his  power  to  perform  the  office  of  executor  or 
administrator.     Sill  v.  M' Knight,  VII.  244. 

EASTERN  PENITENTIARY. 

Criminals  sentenced  to  confinement  at  labour  in  the  Eastern  Peni- 
tentiary, must  be  removed  there  at  the  expense  of  the  county  where 
they  are  convicted.  Lancaster  Co.  v.  Roberts,  V.  505. 

EJECTMENT. 

ATTORNEY  AT  LAW,  7. 

BOARD  OF  PROPERTY,  1. 

CONTRACT,  6. 

DEED,  27. 

ERROR,  4,  21. 

EVICTION,  1. 

EVIDENCE,  75,  82,  97,  98. 

FRAUD,  6. 

IMPROVEMENT,  3. 

JOINDER  IN  ACTION,  2,  3. 

JUDGMENT  BY  DEFAULT,  1. 

JUROR,  5. 

LIMITATION,  14. 

MESNE  PROFITS,  1,  2. 

SHERIFF'S  SALE,  5,  14,  23. 

TENANT  IN  TAIL,  1. 

TITLE,  1. 

UNSEATED  LAND,  5,  36. 

VENDOR,  &c.,  16,  58,  60,  68,  69,  70,  71. 

WARRANT  AND  SURVEY,  24. 

WITNESS,  39,  40. 

WRIT  OF  ERROR,  3. 

1.  An  equitable  right  to  the  possession  of  land  is  sufficient  to 
enable  a  plaintiff  to  recover  in  ejectment. 

A  ccstui  que  trust,  entitled  to  the  enjoyment  of  the  possession  of 
land,  may  maintain  an  ejectment  to  recover  it  in  his  own  name,  either 
against  the  trustee  or  a  stranger.  Presbyterian  Congregation  v. 
Johnston,  I.  9. 

2.  In  ejectment,  the  declarations  of  a  deceased  occupant  of  land, 
respecting  the  title,  made  against  his  interest,  have  always  been  re- 
ceived in  evidence. 

If  a  purchaser  of  land,  either  at  sheriffs  or  treasurer's  sale,  take 
possession  of  a  wrong  tract,  under  a  mistaken  impression  as  to  its 
location  and  identity,  this  will  not  preclude  him,  when  he  discovers 
his  mistake,  from  asserting  his  right  to  that  which  he  did  purchase. 
Hiester  v.  Laird,  I.  245. 

3.  If  an  action  of  ejectment  be  brought  by  an  executor,  it  is 
competent  for  the  defendant  to  give  in  evidence  a  former  ejectment 
by  the  plaintiff  in  his  individual  right,  to  show  that  he  claimed  the 
land  as  his  own,  and  not  in  his  representative  capacity. 

If,  in  an  action  of  ejectment,  the  defendant  set  up  such  a  defence 
ix.  —  z  * 
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as  defeats  the  plaintiff's  action,  and  a  second  ejectment  be  brought 
by  the  same  plaintiff,  the  defendant  may  repudiate  the  defence  which 
he  made  in  the  first  action,  and  defeat  the  plaintiff's  recovery  upon 
other  grounds.  Rice  v.  Bixler,  I.  445. 

4.  In  an  action  of  ejectment,  a  defendant  is  not  estopped  from 
setting  up  a  title  under  the  Statute  of  Limitations  by  the  fact,  that 
he  took  a  warrant  for  the  land,  and  fixed  a  period  for  the  commence- 
ment of  interest  within  twenty-one  years  from  the  time  of  suit 
brought :  it  appearing  also,  that  a  previous  warrant  had  been  granted 
for  the  land  to  one  under  whom  the  plaintiff  claimed. 

If  one  enter  upon  land  claiming  but  without  title,  and  die  in  pos- 
session, leaving  a  widow  and  children,  one  of  whom  continues  in 
possession,  and  conveys  the  land  to  a  third  person,  who  goes  into 
possession  and  continues  it  to  a  period  beyond  twenty-one  years,  the 
law  will  tack  these  possessions  together  so  as  to  make  a  good  title 
under  the  Statute  of  Limitations,  the  title  being  out  of  the  com- 
monwealth. Graffius  v.  Tottenham,  I.  488. 

5.  In  an  action  of  ejectment  against  one  who  enters  without  right, 
if  the  plaintiff  show  that  the  title  to  the  land  in  dispute  is  out  of  the 
commonwealth,  that  taxes  were  assessed  upon  it,  and  that  he  holds 
a  deed  of  the  sheriff  who  sold  it  for  the  non-payment  of  taxes  pre- 
viously to  the  Act  of  1815,  it  is  such  a  prima  facie  title  as  puts  the 
defendant  to  the  necessity  of  showing  a  better  right ;  which  if  he 
fail  to  do,  the  plaintiff  is  entitled  to  recover. 

To  recover  upon  a  title  founded  upon  a  sale  for  taxes  prior  to  the 
Act  of  1815,  the  plaintiff  must  show  a  strict  compliance  with  the 
requisitions  of  all  the  Acts  of  Assembly  authorizing  sales  in  such 
cases,  or  he  must  show  what  would  amount  to  an  abandonment  of 
the  title  by  the  original  owner ;  and  if  it  appear  that  such  original 
owner  had  not  looked  after  the  land,  and  had  not  paid  any  taxes  for 
it  for  upwards  of  twenty-one  years,  it  would  amount  to  an  abandon- 
ment, and  the  holder  of  the  tax  title  would  be  entitled  to  recover 
upon  it  against  one  who  showed  no  title,  and  was  a  mere  intruder. 

In  an  action  of  ejectment,  upon  the  trial  of  which  the  defendant 
gave  no  evidence,  but  relied  upon  the  insufficiency  of  the  plaintiff's 
evidence  in  support  of  his  title,  it  is  not  error  in  the  court  to  instruct 
the  jury  that  it  is  sufficient  to  entitle  him  to  recover.  Foust  v.  Ross, 
I.  501. 

6.  If  a  plaintiff  in  ejectment  ask  for  specific  execution  of  a  con- 
tract for  the  sale  of  land,  he  cannot  recover,  if  it  appear  that  he  has 
been  guilty  of  laches  and  such  conduct  as  was  calculated  to  induce 
the  other  party  to  suppose  that  he  had  abandoned  his  contract :  and 
especially  if  he  had  permitted  so  long  a  time  to  elapse  as  that  a  legal 
title  would  have  been  barred  by  the  Act  of  Limitations.     Zeigler 
v.  Houtz,  1.  533. 

7.  Where  an  ejectment  is  served  on  a  tenant  who  does  not  notify 
his  landlord  to  appear,  the  court  will  open  a  judgment  obtained  by 
default  and  permit  the  landlord  to  be  made  defendant  and  contest 
the  title. 

But  this  will  not  be  permitted  on  the  application  of  one  who  is  in 
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possession,  and  states  himself  to  be  the  agent  of  other  persons,  who 
have  long  since  sold,  and  admits  he  has  never  paid  rent ;  though  he 
says  he  has  made  repairs.  Wharton  v.  Botliam,  III.  158. 

8.  A  recovery  in  our  form  of  ejectment  is  conclusive  of  the  plain- 
tiff's right  to  the  profits  which  accrued  in  the  interval  between  such 
recovery  and  a  subsequent  recovery  by  the  adverse  party.     Fastens 
v.  Fastens,  III.  182. 

9.  In  an  action  of  ejectment  against  four  defendants,  upon  all  of 
whom  the  writ  had  been  served,  and  against  all  of  whom  some  proof 
had  been  given,  the  refusal  of  the  court  to  direct  the  jury  to  find  a 
verdict  for  two  of  them,  that  they  might  be  examined  as  witnesses 
for  the  other  two,  is  not  error.     Brutlicrton  v.  Livingston,  III.  334. 

10.  In  an  action  of  ejectment,  a  verdict  "  for  2  acres,  28  perches, 
and  -j3^  of  a  perch,  with  six  cents  damages,"  &c.,  it  being  but  part 
of  the  lot  for  which  the  action  was  brought,  is  incurably  bad.     Bo- 
rough of  Harrisburg  v.  Crangle,  III.  4(30. 

11.  If  a  vendor  of  land  or  real  estate,  after  having  put  the  vendee 
in  possession  agreeably  to  the  terms  of  sale,  and  received  part  of  the 
purchase  money,  take  possession  of  it  again  and  use  it,  without  the 
consent  of  the  vendee  or  his  heirs,  he  or  his  assignee  to  whom  he  has 
sold  the  land  a  second  time,  is  chargeable  in  an  action  of  ejectment 
brought  against  either  by  the  first  vendee  or  his  heirs,  with  the  rents, 
issues  and  profits,  as  long  as   he  holds  and  uses  the  same,  to  be 
applied  to  satisfy  any  balance  that  may  be  due  and  unpaid,  of  the 
purchase  money  at  the  time  of  retaking  the  possession,  so  far  as  the 
profits  may  be  requisite  for  that  purpose,  when  sufficient  to  answer  it. 

If  the  regaining  the  possession  by  the  vendor  in  such  case,  be 
effected  by  means  of  collusion  with  the  tenant  of  the  first  vendee  or 
his  heirs,  it  is  not  necessary  that  a  tender  of  the  residue  of  the  pur- 
chase money  should  be  made  by  the  latter  before  instituting  an  action 
of  ejectment  to  recover  the  possession. 

The  defendant  in  the  ejectment  in  either  case,  will  not  be  per- 
mitted to  give  evidence  of  the  value  of  the  improvements  made  by 
him  on  the  land,  which  were  not  necessary  for  the  profitable  enjoy- 
ment of  it.  Wykofv.  Wykoff,  III.  481. 

12.  A  grantor  with  covenant  of  general  warranty  is  not  a  compe- 
tent witness  in  an  action  of  ejectment,  in  which  the  outstanding  title 
granted  by  him  is  set  up  as  a  defence.     Goodman  v.  Loscy,  III.  526. 

13.  Where  the  title  of  the  plaintiff  in  ejectment  was  to  accrue  on 
the  dying  of  another  person  without  issue  under  21,  he  is  bound  to 
show  in  ejectment  that  both  these  events  have  happened ;  and  if  he 
give  evidence  only  of  his  death  under  21,  it  is  not  sufficient,  though 
the  defendant  put  his  case  on   no  such  footing  in  his  opening,  but 
reserved  his  objection    till   the  last.      Clark  \.  Trinity  Church,  V. 
266. 

14.  If  a  plaintiff  in  ejectment,  after  action  brought,  part  with  his 
title,  the  vendee  cannot  be  substituted,  so  as  to  enable  him  to  recover 
in  that  action.     M'Culloch  v.  Cowher,  V.  427. 

15.  A  plaintiff  in  ejectment,  who  had  no  title  at  the  commence- 
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ment  of  the  action,  cannot  recover,  although  he  acquired  title  before 
the  trial.     Ibid. 

16.  A  plaintiff  in  ejectment,  who  parts  with  his  title  after  the 
commencement  of  the  action  to  his  co-plaintiff,  is  not  entitled  to  re- 
cover a  verdict  for  the  land  for  the  use  of  the  vendee,  nor  can  such 
co-plaintiff  recover  on  the  title  thus  conveyed  to  him.     Ibid. 

17.  A  verdict  and  judgment  in  ejectment  are  not  evidence  against 
one  not  a  party  or  privy  in  another  ejectment  for  the  same  land,  and 
where  the  same  title  is  in  dispute.     Timbers  v.  Katz,  VI.  290. 

18.  In  ejectment,  one  who  is  neither  party  nor  privy  to  the  action, 
though  an  occupier  of  the  ground  in  dispute  for  a  time  previous  to 
the  bringing  of  the  ejectment,  cannot  be  affected  by  the  judgment 
that  may  be  given  in  it,  and  is  therefore  a  competent  witness  for  the 
plaintiff.     Reid  v.  Stanley,  VI.  369. 

19.  Though  a  recovery  for  mesne  profits  cannot  be  had  till  pos- 
session is  recovered,  yet  a  possession  gained  by  the  owner's  entry  is 
sufficient  without  the  necessity  of  an  ejectment.     Ibid. 

20.  Though  a  former  verdict  in  ejectment  between  the  same  par- 
ties ought  not  as  a  general  rule  to  control  the  verdict  in  another,  yet 
if  the  latter  is  delayed  for  more  than  20  years  after  the  facts  occurred, 
the  former  verdict  ought  not  to  be  disturbed.     Wilson  v.  Bigger, 
VII.  111. 

21.  To  give  effect  to  two  verdicts  and  judgments  in  ejectments  as 
a  bar  to  another,  it  is  necessary  not  only  that  they  should  have  beert 
/or  the  same  land,  and  between  the  same  parties  or  those  claiming 
under  them,  but  that  they  should  have  been  upon  the  same  title. 
Treaster  v.  Flcisher,  VII.  137. 

22.  Upon  a  verdict  and  judgment  in  ejectment  by  a  vendor  against 
a  vendee,  to  compel  the  payment  of  the  purchase  money  and  a  con- 
ditional verdict  and  judgment,  after  the  time  for  the  performance  of 
the  condition  has  passed  and  the  plaintiff  has  taken  possession  by  an 
execution,  he  again  becomes  the  absolute  owner.     Ibid. 

23.  In  an  action  of  ejectment  by  several  plaintiffs,  some  of  them 
may  suffer  a  non-suit,  and  the  trial  proceed  to  verdict  and  judgment 
for  the  others.     O'Keson  v.  Silverthorn,Vll.  246. 

24.  In  ejectment  the  verdict  must  be  certain  in  its  description  of 
the  premises  recovered ;  if  it  be  of  part  of  a  tract  of  land,  it  must 
describe  it  by  reference  to  something  of  a  permanent  and  public 
nature,  such  as  a  line  marked  upon  the  ground,  a  recorded  deed,  or 
a  diagram  filed  of  record  with  the  verdict.     A  verdict  for  the  land 
"  which  lies  west  of  the  line  testified  to  by  R.  S."  is  bad.     Ibid. 

25.  In  an  action  of  ejectment  wherein  the  defendants  set  up  an 
outstanding  lease  by  the  plaintiff  to  a  tenant  as  a  defence,  it  is  com- 
petent for  the  plaintiff  to  explain  by  parol  evidence  what  land  was 
embraced  in  the  terms  of  the  lease,  or  to  show  a  parol  surrender  of 
the  lease  so  far  as  it  embraced  the  land  in  dispute,  by  the  tenant 
before  the  action  was  brought.      Tate  v.  Reynolds,  VIII.  91. 

26.  In  an  action  of  ejectment  when  either  party  claims  by  virtue 
of  the  Act  of  Limitations,  it  is  competent  for  him  to  give  in  evidence 
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his  own  declarations  made  at  the  time  he  went  into  possession,  in 
order  to  show  that  his  entry  was  adverse.     Miles  v.  Miles,  VIII.  135. 

27.  In  an  action  of  ejectment,  where  the  question  arises  upon  the 
validity  of  the  original  title  of  the  parties,  and  not  upon  the  extent 
of  the  claim  or  the  Act  of  Limitations,  the  payment  of  taxes  for  the 
land  by  one  party  or  the  other  cannot  affect  the  title,  and  is  therefore 
illegal  evidence.     Quin  v.  Brady,  VIII.  139. 

28.  One  who  has  made  a  lease  for  years  of  his  land  to  a  tenant  in 
possession  cannot  maintain  ejectment  until  the  lease  expires.  Stojflif 
v.  Troxell,  VIII.  340. 

29.  To  make  a  former  verdict,  and  the  testimony  therein  given, 
evidence  in  a  subsequent  trial  of  an  ejectment,  it  must  have  been 
between  the  same  parties  or  their  privies,  and  in  relation  to  the  same 
title.     Sample  v.  Coulson,  IX.  62. 

30.  In  an  action  of  ejectment  by  a  vendor  against  a  vendee,  to 
compel  the  payment  of  the  purchase  money,  it  is  essential  to  the 
plaintiff's  right  to  recover  that  he  show  a  good  title  to  the  land  vested 
in  himself.     Creigh  v.  Shatto,  IX.  82. 

ELECTION. 

DEVISE,  7. 

DOWER,  1. 

LEGACY,  5. 

VENDOR,  &c.,  19. 

If  land  be  devised  to  an  executor,  to  be  sold,  and  the  proceeds  to 
be  divided  among  the  testator's  children,  and  the  children  convey  the 
land  to  the  executor,  their  deeds  are  evidence  of  an  election  on  their 
part  to  take  land  instead  of  money.  Rice  v.  Bixler,  I.  445. 

EMBLEMENTS. 

VENDOR,  &c.,  8. 

ENCOURAGEMENT. 
IMPROVEMENT,  2. 

ENCUMBRANCE. 

CONDITIONAL  VERDICT,  2. 
PARTITION,  5. 
UNSEATED  LAND,  30. 
VENDOR,  &c.,  15,  22,  27,  28,  29. 

ENDORSER. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  1,  2,  3,  4. 

In  a  question  between  the  holder  and  endorser  of  a  note  regarding 
the  exoneration  of  the  latter  on  the  ground  of  the  negligence  of  the 
holder,  it  is  error  to  permit  the  endorser  to  give  evidence  of  the 
ability  of  the  payor  at  a  period  when  it  was  not  in  the  power  of  the 
holder  to  enforce  payment.  Bank  of  Pennsylvania  v.  Reed,  I.  101. 

ix.  — 38 
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ENTRY. 

DISSEISIN,  1. 

i 

EQUITY. 

JURISDICTION,  7. 

The  Act  of  Assembly  conferring  on  the  courts  chancery  power  in 
certain  cases,  does  not  oust  the  jurisdiction  of  the  common  law 
courts  exercising  equity  under  common  law  forms.  They  are  con- 
current remedies,  and  a  plaintiff  may  elect  either.  Aycinena  v. 
Perics,  VI.  243. 

EQUITABLE  TITLE. 

An  equitable  right  to  the  possession  of  land  is  sufficient  to  enable 
a  plaintiff  to  recover  in  ejectment. 

A  ccstui  quc  trust  entitled  to  the  enjoyment  of  the  possession  of 
land,  may  maintain  an  ejectment  to  recover  it  in  his  own  name,  either 
against  the  trustee  or  a  stranger.  Presbyterian  Congregation  v. 
Johnston,  I.  9. 

EQUITY  JURISDICTION  AND  PRACTICE. 

TRUST  AND  TRUSTEE,  6. 

1.  The  plaintiff's  bill  charged,  that  the  defendants  were  depositors 
and  trustees  for  the  plaintiff  of  large  sums  of  public  moneys,  which 
they  threatened  to  apply  to  their  own  use,  and  that  they  had  misap- 
plied arid  converted  to  their  own  use  large  portions  thereof,  and 
prayed  an  injunction  to  restrain  them  from   paying  out  said  trust 
moneys,  or  assigning  any  of  their  effects,  on  which  an  injunction 
issued  after  notice,  and  without  objection.     Afterwards,  by  consent, 
the  defendants  were  allowed  to  pay  to  the  use  of  the  plaintiff  the 
amount  deposited  and  the  current  expenses  of  the  Bank,  without 
prejudice.     The  defendants,  some  time  after,   filed   their   answer, 
denying  that  they  were  trustees,  and  that  they  had   received  the 
moneys  otherwise  than  as  deposits  in  the  usual  course  of  business, 
and  answering  the  other  parts  of  the  bill,  and  praying  a  dissolution 
of  the  injunction.     An  Act  of  Assembly  was  then  passed  to  enable 
the  defendants  to  make  an  assignment,  which,  in  the  first  section, 
enacted  that  such  assignment  should  be  made,  if  approved  by  the 
stockholders;  provided,  the  Commonwealth  should  have  a  right  of 
voting  in  the  election  of  assignees  proportioned  to  her  number  of 
shares.     The  other  sections  prescribed  the  duties  and  powers  of  the 
assignees,  and  the  last  section  declared,  that  before  any  assignment 
should  be  made,  the  defendants  should  pay  the  debt  due  to  the  Com- 
monwealth.    The  stockholders  resolved  to  assign,  and  elected  as- 
signees, but  the  election  was  held  void  by  the  Supreme  Court,  in 
consequence  of  the  imperfections  of  the  proviso,  in  relation  to  the 
number  of  votes  the  plaintiff  was  entitled  to.     Held,  that  the  other 
parts  of  the  Act  remained  in  force  and  effect,  and  by  them  the  Com- 
monwealth was  secured  a  priority  of  payment,  and  that  the  injunc- 
tion ought  not  to  be  dissolved.     Commonwealth  v.  Bank  of  Pennsyl- 
vania, III.  184. 

2.  The  equity  powers  of  the  Supreme  Court  are,  as  to  individuals, 
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circumscribed  within  narrow  limits ;  but  over  corporations  they  are 
general  and  unlimited,  and  to  be  exercised  in  the  ordinary  mode  of 
a  court  of  chancery.  Ibid. 

3.  If  a  corporation  is  trustee,  and  the  plaintiff  has  a  priority  of 
payment,  injunction  lies  to  restrain  a  misapplication  of  their  funds. 
Ibid. 

ERASURE. 

DEED,  33. 
VENDOR,  &c.,  60. 

ERROR. 

ABANDONMENT,  5. 

CONTRACT,  11. 

EVIDENCE,  2,  5,  7,  15,  72. 

JUDGMENT,  5. 

REVERSAL. 

SLANDER,  2. 

TRESPASS,  13. 

TRIAL,  1,  2,  4,  5. 

VENDOR,  45. 

WARRANT  AND  SURVEY,  20. 

WITNESS,  16. 

1.  If  the  court,  in  their  charge  to  the  jury,  refer  to  the  evidence 
and  comment  upon  it,  it  is  but  right  that  they  should  bring  every 
part  of  it  which  bears  upon  the  point  to  their  notice,  so  that  they 
may  not  be  misled.     And  if  the  court  instruct  the  jury  that  they  can 
see  no  evidence  which  leads  to  a  certain  conclusion,  when  there  is 
such  evidence,  it  is  error.     Nicman  v.  Ward,  I.  68. 

2.  A  misapprehension  by  the  court  of  the  construction  of  an 
agreement  by  reason  of  which  in  their  charge  they  mislead  the  jury, 
is  good  ground  of  reversal.     Slruli  v.  Hess,  I.  147. 

3.  An  amendment  at  common  law  is  not  the  subject  of  a  writ  of 
error.     Davis  v.  Church,  I.  240. 

4.  A  judgment  will  not  be  reversed  for  the  admission  of  illegal 
evidence,  which  could  have  had  no  influence  in  the  result  of  the 
cause.     Sergeant  v.  Ford,  II.  122. 

5.  A  judgment  will  not  be  reversed  because  of  a  wrong  direction 
to  the  jury  upon  a  point  which  became  immaterial,  in  consequence 
of  a  right  direction  upon  another  point  which  was  fatal  to  the  whole 
defence.     Chambers  v.  Bedell,  II.  225. 

6.  A  writ  of  error  does  not  lie  to  the  Court  of  Common  Pleas 
upon  its  refusing  to  open  a  judgment,  or  to  receive  the  acknowledg- 
ment of  a  sheriff's  deed.     Braddee  v.  Brownjield,  II.  271. 

7.  It  may  not  be  error  for  the  court  below  to  admit  or  reject  evi- 
dence, where  its  pertinency  or  materiality  does  not  distinctly  appear 
to  a  court  of  error.     Hockcr  \.  Jamison,  II.  43S. 

S.  It  is  error  in  a  suit  on  a  promissory  note  or  bond  in  which  the 
signature  of  the  defendant  is  disputed  on  the  ground  of  forgery,  and 
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an  attorney  of  the  court  is  a  witness  for  the  plaintiff,  if  the  court 
charge  the  jury  that  such  witness  "  is  charged  with  high  crimes — 
crimes,  if  true,  that  would  drive  him  from  the  bar  and  disgrace  him 
for  ever,"  that  not  being  the  issue  trying,  nor  necessarily  connected 
with  its  determination.  Ibid. 

9.  The  court  ought  not  to  submit  to  the  jury  a  point  put  by  coun- 
sel, where  there  is  no  evidence  to  sustain  it.    Urket  \.  Coryell,  V.  60. 

10.  It  is  no  error  that  the  court  did  not  charge  on  a  specified 
point  without  any  prayer  to  that  effect.  Brittain  v.  The  Doylestoicn 
Bank,  V.  87. 

11.  The  admission  of  evidence  in  the  court  below,  by  which  the 
plaintiff  in  error  could  sustain  no  prejudice,  is  not  material.  Bunting 
v.  Young,  V.  188. 

12.  In  a  criminal  case,  the  court  will  not  pass  upon  an  assignment 
of  error  where  the  allegations  of  fact  constituting  it  do  not  appear 
upon  the  record  otherwise  than  as  a  reason  for  a  new  trial  and  in 
arrest  of  judgment.     Sampson  v.  Commonwealth,  V.  385. 

13.  The  sufficiency  or  insufficiency  of  evidence  to  warrant  a  con- 
viction of  a  felony  cannot  be  the  subject  of  consideration  upon  a 
writ  of  error.     Ibid. 

14.  A  party  is  entitled  to  an  explicit  answer  by  the  court,  in  their 
charge  to  the  jury,  to  every  point  of  law  submitted  by  his  counsel ; 
and  it  is  error  to  omit  to  answer.     Noble  v.  M'Clintock,  VI.  58. 

15.  In  the  trial  of  a  cause  depending  upon  the  facts  in  evidence, 
if  the  court  in  their  charge  to  the  jury  review  those  only  which  have 
a  tendency  to  establish  one  side  of  the  case,  it  is  calculated  to  mis- 
lead the  jury,  and  is  error  for  which  the  judgment  will  be  reversed. 
Parker  v.  Donaldson,  VI.  132. 

16.  In  answering  a  point  put  so  as  to  meet  the  view  of  the  party 
making  it,  or  so  as  to  meet  only  part  of  the  facts  in  evidence,  it  is 
not  error,  but  the  duty  of  the  court  to  frame  their  answer  so  as  to 
be  applicable  to  the  case  trying  and  the  evidence  given.     Utt  v. 
Long,  VI.  175. 

17.  A  plaintiff  in  error  cannot  complain  of  the  court's  not  an- 
swering a  point  which  it  was  bound  to  answer  against  him.      Werk- 
heiser  v.  Werkheiser,  VI.  184. 

18.  It  is  error  to  submit  evidence  to  a  jury  with  instruction  that 
they  may  infer  a  promise  to  pay,  when  no  such  inference  can  legally 
arise  from  it.     Gilchrist  v.  Rogers,  VI.  488. 

19.  A  writ  of  error  can  only  be  sued  out  by  one  who  is  interested 
in  the  judgment  which  he  seeks  to  review.     Steel  v.  Bridcnbach, 
VII.  150. 

20.  If  the  court  be  requested  to  charge  the  jury  upon  certain 
points  arising  out  of  an  allegation  of  fraud,  and  the  record  do  not 
sustain  the  allegation  of  fact,  the  court  will  not  inquire  into  the  cor- 
rectness or  incorrectness  of  the  instruction  of  the  court  to  the  jury. 
Strawbridge  \.  Cartledge,  VII.  394. 

1.  In  an  action  of  ejectment,  when  the  title  of  the  parties  de- 
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pends  upon  written  evidence,  it  is  error  in  the  court  to  submit  it  to 
the  determination  of  a  jury.     Conncllogue  v.  English,  VIII.  11. 

ESCAPE. 

In  an  action  on  the  case  against  a  sheriff  for  an  escape,  the  mea- 
sure of  damages  is  the  actual  loss  which  the  plaintiff  has  sustained ; 
hence,  it  is  competent  for  the  defendant  to  prove  that  the  defendant 
in  the  execution  was  insolvent  at  the  time  of  his  escape ;  but  in  an 
action  of  debt  the  plaintiff  is  entitled  to  recover  the  amount  of  his 
judgment  and  execution.  Shuler  v.  Garrison,  V.  455. 

ESTATE  FOR  LIFE. 

A  testator  directed  his  whole  estate  to  be  appraised  and  valued, 
and  devised  all  his  estate,  real  and  personal,  to  his  six  children,  ad- 
hering to  subsequent  conditions,  in  six  equal  parts  as  near  as  may  be, 
share  and  share  alike,  as  tenants  in  common,  and  to  their  heirs  for 
ever.  As  to  his  son  S.,  he  directed  he  should  receive  the  income  of 
his  share  during  life,  and  after  his  death  to  go  to  his  three  daughters, 
or  the  survivor,  in  fee-simple — protesting  against  any  sale  or  convey- 
ance of  the  same,  so  as  to  injure  the  principal,  or  deprive  them,  &,c. 
To  his  daughter  M.  he  bequeathed  a  book,  &c.,  and  added,  "  I  re- 
peat it  again,  that  all  that  I  have  willed  to  her  of  my  real  estate  is  to 
be  handed  down  to  her  children  in  fee-simple,  as  tenants  in  common, 
she  only  to  enjoy  the  income  during  her  life,  under  the  penalty,  if  by 
any  manner  whatever  a  conveyance  or  sale  for  term  or  length  of  time 
should  be  made,  then  the  income  to  be  taken  out  of  her  hands,  and  be 
divided  between  her  brothers  and  sisters,  preserving  the  principal  for 
her  children,  to  be  secured  and  taken  care  of  after  her  death  by 
guardians  appointed  by  the  Orphans'  Court  by  no  means  related  to 
them  in  any  manner  whatever — my  daughter  M.  to  have  the  manage- 
ment of  the  same  during  her  life,  but  no  other  person.  Then,  in 
like  manner,  the  portion  that  falls  to  my  grandchildren,  S.'s  three 
daughters,  (after  deducting  a  certain  sum),  is  to  be  secured  to  them, 
S.  enjoying  the  income.  I  forbid  any  charge  being  made  by  either 
S.  or  those  who  have  the  bringing  up  the  children,  so  as  to  obtain  a 
hold  of  the  property,  till  after  the  death  of  my  son  S.  and  daughter 
M.  shall  not  be  allowed."  Held,  that  M.  had  only  an  estate  for  life. 
Ellet  v.  Paxson,  II.  418. 

ESTATE  TAIL. 
DEED,  13. 
DEVISE,  12,  14,  31. 

ESTOPPEL. 

DOWER,  6. 
EJECTMENT,  3,  4. 
FRAUD,  3. 
SETTLEMENT,  5. 
WAY,  1. 

An  estoppel  can  only  be  asserted  or  pleaded  by  one  who  was 
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affected  by  the  act  which  constitutes  the  estoppel.     Miles  v.  Miles, 
VIII.  135. 

EVICTION. 

A  judgment  in  ejectment  without  more,  is  not  an  eviction  which 
will  sustain  an  action  of  covenant  on  a  general  warranty  of  title. 
The  eviction  must  be  laid  in  the  declaration,  and  proved.  Paul  v. 
Whitman,  III.  407. 

EVIDENCE. 

ADVANCEMENT,  1. 

AGREEMENT,  4,  9,  10. 

ARREST,  2. 

BANK,  3. 

BILLS,  &c.,  23. 

BOND,  13,  14. 

BOOK  ENTRIES. 

CHARTER,  1. 

CONTRACT,  17. 

COVENANT,  1,  3. 

DECLARATIONS,  1. 

EJECTMENT,  11,  17,  27. 

EXECUTORS,  17. 

EXECUTION,  16,  18. 

FRAUD,  6. 

HUSBAND  AND  WIFE,  6. 

INSURANCE,  2,  3,  4,  5,  6. 

JUDGMENT,  29. 

LAND  OFFICE,  1,  2,  3,  4. 

LIMITATION,  19. 

MASTER  AND  APPRENTICE,  1,  2. 

MECHANICS'  LIEN,  5. 

MOB. 

OFFICER,  6. 

PAROL  EVIDENCE. 

PARTNERSHIP,  7,  9,  16,  32,  33,  34,  35. 

PLEADING,  10,  11,  13. 

PRINCIPAL  AND  AGENT,  20,  22. 

REPLEVIN,  3. 

REPLEVIN  BOND,  5. 

SCHOOL,  5. 

SHERIFF'S  SALE,  14,  24. 

SLANDER,  5. 

TENANT  FOR  LIFE,  2. 

TRESPASS,  8,  13. 

TRUST,  &c.,  7,  15,  27. 

UNSEATED  LAND,  18,  41,  44,  46,  48. 

VENDOR,  33,  47,  48. 

WARRANT  AND  SURVEY,  15,  16. 

WASTE,  1. 

WILL,  8,  9,  10. 
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WITNESS,  1,  10. 

WORK  AND  LABOUR,  2. 

1.  The  book  of  an  iron-master,  containing  an  entry  of  the  amount 
of  wood  taken  up  from  the  chopper,  and  the  dockage  of  it,  is  not 
evidence  in  an  action  by  the  collier  against  the  iron-master,  to  recover 
the  price  of  coaling  it.      Cramberv.  Wolciver,  I.  01. 

2.  A  return  of  survey  into  the  Surveyor-General's  office,  and  a 
Japse  of  twenty-one    years   afterwards,  without  any  attempt  made 
during  that  time  to  take  exception  or  object  to  it,  is  conclusive  evi- 
dence that  it  was  regularly  made. 

Reputation  and  hearsay  is  such  evidence  as  is  entitled  to  respect 
in  a  question  of  boundary,  when  the  lapse  of  time  is  so  great  as  to 
render  it  difficult  to  prove  the  existence  of  the  original  land-marks. 

If  the  court,  in  their  charge  to  the  jury,  refer  to  the  evidence  and 
comment  upon  it,  it  is  but  right  that  they  should  bring  every  part  of 
it  which  bears  upon  the  point  to  their  notice,  so  that  they  may  not 
be  misled.  And  if  the  court  instruct  the  jury  that  they  can  see  no 
evidence  which  leads  to  a  certain  conclusion,  when  there  is  such 
evidence,  it  is  error.  Nieman  v.  Ward,  I.  68. 

3.  An  acknowledgment  of  a  deed  of  conveyance  by  a  feme-covert 
before  one  of  the  judges  of  the  Circuit  Court  of  the  State  of  Indi- 
ana, accompanied  by  a  certificate  of  the  clerk  of  that  court,  under 
his  private  seal,  (there  being  no  seal  of  the  court),  of  the  official 
character  of  the  judge,  is  a  sufficient  authentication  to  admit  the 
deed  in  evidence.     Creigh  v.  Bedin,  I.  83. 

4.  It  is  not  a  valid  objection  to  the  admission  of  the  evidence  of  a 
claim,  that  it   is   barred  by  the  Statute  of  Limitations.     Finney  v. 
Cochrcm,  I.  112. 

5.  To  set  aside  a  solemn  instrument  between  parties,  and  convert 
it  into  an  obligation  of  different  purport,  on  the  ground  of  fraud  or 
mistake,  the  evidence  of  it  must  be  what  occurred  at  the  execution 
of  the  instrument,  and  should  be  clear,  precise,  and  indubitable. 
And  it  is  error  to  submit  the  question  of  fraud,  in  such  a  case,  to 
the  jury,  upon  slight,  trivial,  parol  evidence.  Stine  v.  Shark,  I.  195. 

6.  An  endorsement  on  a  note,  of  a  payment  on  account,  in  the 
handwriting  of  the  holder,  proved   to  have  been  made  within  six 
years  from  the  date  of  the  note  and  time  of  suit  brought,  is  evidence 
which  will   prevent  the    operation  of  the   Statute  of  Limitations. 
Addams  v.  Scitzinger,  I.  243. 

7.  It  is  error  to  permit  a  witness  to  testify  respecting  a  fact  of 
which  he  has  not  the  means  of  knowledge. 

In  the  trial  of  a  civil  suit,  the  jury  must  determine  facts  upon  the 
weight  of  evidence  ;  and  a  direction  from  the  court  that  they  must 
be  "  conclusively  convinced,"  or  that  "  there  must  be  no  doubt  rest- 
ing on  their  minds"  as  to  any  particular  point,  is  erroneous.  Hiestcr 
v.  Laird,  I.  245. 

8.  It  is  not  a  valid  objection  to  the  reading  of  a  deposition,  taken 
in  the  county  where  the  cause  is  tried,  that  the  testimony  of  the 
same  witness  had  been  previously  taken  upon  a  commission  in  an- 
other state.     Hoffman  v.  Kissinger,  I.  277. 
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9.  Official  books  and  papers  must  be  proved  by  producing  an  ex- 
emplified copy  from  the  proper  office ;  or  if  circumstances  require 
that  the  originals  should  be  produced,  they  must  be  brought  from  the 
office  and  verified  by  the  officer  who  has  the  keeping  of  them,  or  his 
clerk,  or  some  one  specially  authorized  by  him  for  that  purpose. 
They  cannot  be  verified  by  one  who  has  no  connection  with  the 
office,  but  who  happens  to  know  them.     Hockenbury  v.  Carlisle,  I. 
283. 

10.  It  is  competent  to  give  parol  evidence  to  explain  a  written 
receipt,  and  show  that  it  was  given  for  a  note  and  not  for  money. 
Jones  v.  Patterson,  I.  321. 

11.  A  return  of  unseated  land  to  the  County  Commissioners  for 
taxation,  and  the  payment  of  the  taxes  for  thirty  years,  are  primd 
facie  evidence  of  ownership  of  the  warrant  upon  which  the  land 
was  surveyed :  and  in  an  action  of  ejectment  against  a  naked  intruder 
who  entered  with  notice  of  the  plaintiff's  claim,  are   conclusive, 
without  other  evidence  of  a  conveyance  by  the  warrantee,  who, 
under  such  circumstances,  will  be  considered  as  having  been  a  trus- 
tee for  the  owner.      Taylor  v.  Dougherty,  I.  324. 

12.  The  recital  in  a  treasurer's  deed  for  unseated  land,  that  a 
bond  was  given  for  the  surplus  purchase  money,  is  prima  facie  evi- 
dence of  the  fact,  and  sufficient  for  the  purpose  unless  disproved. 
Devinney  v.  Reynolds,  I.  328.  • 

13.  In  an  action  against  partners,  the  declarations  of  any  one  of 
them,  respecting  the  existence  of  the  partnership,  may  be  given  in 
evidence  to  establish  it.     Anderson  v.  Levan,  I.  334. 

14.  In  an  action  upon  a  book  account  of  a  decedent,  it  is  only 
necessary  to  prove  that  they  are  books  of  original  entry  to  admit 
them  to  go  to  the  jury  as  evidence ;  and  if  evidence  be  afterwards 
given  as  to  the  time  when  the  entries  were  made,  this  must  be  re- 
ferred with  the  books  to  the  jury.      Van  Swearingen  v.  Harris,  I. 
356. 

15.  If  testimony  be  offered  by  one  party,  the  other  may  require 
the  purpose  for  which  it  is  offered  to  be  stated ;  if  this  be  not  done, 
and  the  evidence  be  admitted  generally,  it  is  not  error,  if  it  was 
competent  for  any  purpose. 

In  an  action  against  three  partners,  in  which  the  writ  was  served 
upon  one  only,  upon  the  trial  of  which  a  question  of  fact  arose  as  to 
who  were  the  members  of  the  firm,  the  record  of  a  former  action 
against  the  defendant  served  with  process  alone,  in  which  he  pleaded 
in  abatement  the  non-joinder  of  the  present  defendants,  is  competent 
evidence.  M'Clclland  v.  Lindsay,  I.  360. 

16.  A  commission  by  the  register  of  wills,  to  take  the  testimony 
of  witnesses,  must  be  under  seal ;  but  if  a  commission  issue  without 
the  official  seal,  and   the  testimony  be  taken   and  returned  to  the 
register,  who  receives  it,  and  gives  a  certified  copy  of  it  under  seal, 
that  will  be  sufficient  to  admit  the  will   in  evidence  in  an  action 
of  ejectment  for  land  devised  by  the  will.     Loy  v.  Kennedy,  I.  396. 

7.  In  an  action  upon  a  recognizance  entered  into  to  obtain  a  stay 
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of  execution  upon  a  judgment,  it  is  not  competent  for  the  defendant 
to  give  parol  evidence  to  contradict,  alter  or  explain  the  original 
judgment  in  which  the  recognizance  was  given. 

Nor  is  it  competent  in  such  action  for  the  plaintiffs  to  give  evi- 
dence of  any  collateral  security  given  to  the  defendants  to  indemnify 
them  against  their  liability  on  the  recognizance.  Withers  v.  Livezey, 
I.  433. 

18.  If  an  action  of  ejectment  be  brought  by  an  executor,  it  is 
competent  for  the  defendant  to  give  in  evidence  a  former  ejectment 
by  the  plaintiff  in  his  individual  right,  to  show  that  he  claimed  the 
land  as  his  own,  and  not  in  his  representative  capacity. 

If  land  be  devised  to  an  executor,  to  be  sold,  and  the  proceeds  to 
be  divided  among  the  testator's  children,  and  the  children  convey  the 
land  to  the  executor,  their  deeds  are  evidence  of  an  election  on  their 
part,  to  take  land  instead  of  money. 

If  a  witness,  in  the  course  of  his  examination,  be  asked  to  testify 
respecting  a  transaction,  before  the  question  is  answered  it  is  com- 
petent for  the  other  party  to  inquire  and  know  whether  the  transac- 
tion be  in  writing ;  and  if  it  be,  the  witness  cannot  be  permitted  to 
give  parol  evidence  on  the  subject.  Rice  v.  Bixler,  I.  445. 

19.  In  a  scire  facias  upon  a  mechanic's  lien  against  the  owner  of 
a  building,  and  the  contractor  who  constructed  it,  the  plaintiff  may 
give  in  evidence  the  declarations  of  the  contractor  as  to  the  materials 
received  and  the  amount  remaining  due,  but  such  admissions  ought 
to  be  received  with  great  caution,  and  subjected  to  the  nicest  scru- 
tiny ;  but  his  declarations  that  the  lumber  was  received  on  the  credit 
of  the  building,  are  not  evidence. 

In  such  case,  it  is  competent  for  the  defendant  to  give  evidence  to 
prove  that  the  amount  of  the  lumber  charged  in  the  plaintiff's  account 
is  greatly  more  than  could  have  been  put  into  the  building.  Dick- 
inson College  v.  Church,  I.  462. 

20.  A  sheriff's  deed,  with  a  certificate  endorsed  upon  it  under  the, 
hand  and  official  seal  of  the  prothonotary,  that  it  was  duly  acknow- 
ledged in  open  court,  and  entered  of  record,  is  primd  facie  evidence 
without  showing  the  record.     Foust  v.  Ross,  I.  501. 

21.  An  agreement  or  deed  under  which  land  has  been  occupied 
and  claimed  for  upwards  of  thirty  years,  may  be  given  in  evidence 
without  proof  of  its  execution  by  the  subscribing  witnesses.     Zeigler 
v.  Houtz,  I.  533. 

22.  A  copy  of  the  laws  published  annually  by  the  authority  of  the 
legislature,  is  evidence  of  the  statutes  contained  in  it,  whether  they 
be  public  or  private.     Gray  v.  The  Monongahela  Navigation  Com- 
pany, II.  156. 

23.  In  an  action  upon  a  note,  preliminary  proof  of  the  handwriting 
of  the  drawers  is  all  that  is  required  for  its  admission  in  evidence ; 
all  else  as  to  the  time,  manner,  and  circumstances  under  which  it 
was  signed,  must  be  the  subject  of  subsequent  investigation  by  the 
jury.     Irvine  v.  Lumbermen's  Bank,  II.  190. 

24.  Where  the  merits  were  tried  in  a  former  suit,  but  the  verdict 
was  against  the  plaintiff  solely  on  the  ground  of  his  incapacity  to 
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recover  for  want  of  interest  in  the  note  sued  upon,  the  evidence  given 
by  witnesses  then  examined  is  admissible,  if  they  are  out  of  the  State. 
Hocker  v.  Jamison,  II.  438. 

25.  The  defendant  cannot  cross-examine  the  plaintiff's  witnesses 
to  matter  entirely  new,  in  order  to  introduce  his  defence  untrammeled 
by  the  rules  of  a  direct  examination.     Castor  v.  Bavington,  II.  505. 

26.  Rules  agreed  upon  by  two  congregations,  Lutheran  and  Re- 
formed, reciting  that  they  had  taken  up  land  and  built  a  church,  and 
regulating  their  respective  titles  to  and  rights  in  the  same,  and  also 
the  modes  of  conducting  worship,  of  electing  trustees,  and  ministers, 
and  rights  in  the  burial  ground,  are  within  the  recording  Act  of 
1775,  and  with  a  subsequent  deed  from  a  third  person,  assigning  the 
legal  title  to  trustees  for  the  use  of  the  congregations,  accompanied 
with  ancient  possession,  are  evidence  to  show  title.   Shortz  v.  Unangst, 
III.  45. 

27.  Evidence  not  apparently  material  may  be  admitted  or  rejected, 
without  necessarily  being  error.     Ibid. 

28.  A  nominal  plaintiff  in  a  suit  having  disclaimed  and  being  in 
an  adverse  position,  was  notified  to  produce  a  bond  of  indemnity 
given  to  him  by  the  person  who  had  used  his  name  in  the  suit ;  he 
admitted  in  court  that  he  had  burnt  it :  held,  a  copy  was  admissible 
in  evidence.     Ibid. 

29.  Declarations  of  the  gran  tor,,  after  parting  with   his  title,  are 
not  evidence  to  support  or  impeach  it  in  the  hands  of  the  grantee, 
but  if  part  of  a  conversation  is  given  by  one  party,  the  other  may 
inquire  into  the  whole.     Postens  v.  Fastens,  III.  127. 

30.  Declarations,  part  of  the  res  gestce,  are  evidence  to  show  the 
relations  of  parties  towards  each  other.     Ibid. 

31.  A  court  of  error  will  not  reverse  for  the  admission  of  irrele- 
vant evidence,  when  no  prejudice  appears  to  have  been  done  by  it. 
Ibid. 

32.  In  an  issue  involving  the  validity  of  a  release  of  dower,  in 
which  the  want  of  sufficient  consideration  is  alleged  to  be  an  evi- 
dence of  its  invalidity,  the  value  of  the  estate  is  legal  and  material 
evidence.     Parks  v.  Dunkle,  III.  291. 

33.  It  is  not  competent  to  give  parol  evidence  of  the  contents  of 
a  written  paper  without  first  giving  positive  proof  of  its  destruction, 
or  of  a  diligent  search  by  which  its  loss  has  been  ascertained.  Ibid. 

34.  In  an  action  to  recover  the  purchase  money  of  land  sold  and 
conveyed  by  the  plaintiff  to  the  defendant,  it  is  not  competent  for 
the  defendant  to  give  evidence  of  tortious  acts  done  by  the  plaintiff, 
by  which  his  possession  of  the  property  was  disturbed. 

In  such  action,  it  is  not  a  good  objection  to  the  evidence  of  the 
deed,  that  it  contains  a  recital  of  the  plaintiff's  title,  especially  if  he 
proceed  afterwards  to  show  a  good  title  by  other  evidence.  Siltzell 
v.  Michael,  III.  329. 

35.  In  an  action  to  recover  the  purchase  money  of  land  sold  and 
conveyed,  it  is  not  competent  for  the  defendant  to  give  in  evidence 
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judgments  obtained  against  the  vendor  after  the  delivery  of  the  con- 
veyance ;  nor  can  the  defendant  give  evidence  of  counsel  fees  paid 
and  expenses  incurred  in  prosecuting  an  ejectment  against  the  plain- 
tiff to  recover  the  possession  of  part  of  the  land  sold.  Ibid. 

36.  A  certificate  of  proof  by  a  subscribing  witness  to  an  agree- 
ment concerning  lands,  or  an  acknowledgment  of  it  by  the  party 
before  a  magistrate,  is  enough  to  dispense  with  the  common  law  evi- 
dence of  execution.     Brothcrton  v.  Livingston,  III.  334. 

37.  It  is  not  a  good  objection  to  the  admission  in  evidence  of  an 
agreement  for  the  sale  of  land,  which  is  the  subject  matter  of  the 
action,  that  it  does  not  particularly    specify  its  location ;  especially 
if  the  party  offering  it,  propose  to  follow  it  by  proof  of  possession 
taken  under  it.     Ibid. 

38.  If  facts  offered  to  be  proved  by  one  party  are  prima  facie 
evidence,  it  would  be  irregular  to  interfere  with  the  course  of  such 
evidence,  by  the  introduction  of  the  evidence  of  the  other  party,  in 
support  of  an  objection  to  its  admissibility.     Roland  v.  Miller,  III. 
390. 

39.  An  original  paper  in  the  hands  of  a  person  who  cannot  be 
reached  by  the  process  of  the  court,  so  as  to  compel  its  production, 
may  be  proved  by  parol.     Ralph  v.  Brown,  III.  395. 

40.  In  an  action  of  covenant  upon  a  general  warranty  contained 
in  a  deed  of  conveyance,  an  eviction  by  a  paramount  title  is  prima 
facie  evidence  for  the  warrantee:  and  if  the  warrantor  be  notified 
of  the  ejectment  and  required  to  defend,  the  recovery  in  ejectment 
is  conclusive :  but  such  notice  must  be  unequivocal,  certain  and  ex- 
plicit.    Paul  v.  Whitman,  III.  407. 

41.  In  an  action  of  assumpsit,  founded  upon  the  promise  of  the 
defendant  to  pay  the  debt  of  a  third  person,  it  is  competent  to  give 
in  evidence  the  declarations  and  acts  of  the  defendant  corroborative 
of  the  plaintiff's  allegation.     Silvis  v.  Ely,  III.  420. 

42.  When  the  testimony  of  witnesses  is  irreconcilable,  it  is  proper 
that  the  court  should  explain  to  the  jury  the  rules  by  which  the  tes- 
timony of  witnesses  is  to  be  weighed.     Farley  v.  Ranck,  III.  554. 

43.  The  charge  of  the  court  to  the  jury  in  one  cause  cannot  be  given 
in  evidence  in  another,  as  proof  that  that  suit  was  prosecuted  for  a 
particular  use.     Lazarus  v.  Follmer,  IV.  9. 

44.  Where  testimony  is  overruled  by  the  court  merely  as  being 
out  of  order,  the  reason  for  doing  so  ought  to  be  stated,  to  prevent 
misconception  and  surprise  on  the  party.     Sc/iuylkill  Navigation 
Co.  v.  Farr,  IV.  362. 

45.  Testator  in  1728  devised  his  plantation  to  his  son  J.  W.,  pro- 
vided it  should  be  valued,  and  he  to  pay  the  value  to  his  daughters 
within   12  months  after  the  valuation,  and  appointed  his  brothers 
trustees  of  his  daughters'  legacies.     One  daughter  survived,  and  the 
trustees  were  appointed  her  guardians.     A  receipt,  dated  in   1730, 
by  the  trustees,  to  T.  W.,  grandfather  and  guardian  of  J.  W.,  of  the 
amount  of  the  valuation  of  the  plantation,  found  after  the  lapse  of 
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100  years  among  the  papers  of  J.  W.,  in  the  drawer  of  a  desk  known 
for  36  years  to  contain  his  papers,  and  remaining  in  the  possession 
of  the  descendants  of  the  person  in  whose  house  he  died  in  1760, 
was  held  to  be  evidence  to  show  title.  Lewis  v.  Lewis,  IV.  378. 

46.  So  a  lease  by  J.  W.,  dated  in  1740,  found  under  the  same 
circumstances,  was  held  to  be  evidence.     Ibid. 

47.  And  also  a  draft,  purporting  to  have  been  made  in  1717,  and 
handed  down  through  the  office  of  his  successors,  the  handwriting 
being  proved  by  some  of  his  descendants,  who  had  seen  much  of  his 
handwriting,  to  be  the  same  with  other  official  papers  written  by  him. 
Ibid. 

48.  After  the  lapse  of  many  years,  the  minute  books  of  a  cor- 
poration proved  to  have  been  found  in  their  proper  place,  produced 
by  the  proper  officer,  and  sworn  to  be  the  books  or  records  of  the 
company,  are  evidence  in  favour  of  the  company  in  an  ejectment  by 
them  against  persons  claiming  under  one  who  was  proved  at  the  date 
of  the  entry  in  the  minutes  to  have  been  their  president.     Union 
Canal  Co.  v.  Loyd,  IV.  393. 

49.  Corporation  books  are  not  generally  evidence  against  a  stranger, 
but  are  so  against  a  corporator  present  and  assenting  to  the  entry 
made  in  them  and  against  those  claiming  under  him.     Ibid. 

50.  Checks  purporting  to  have  been  drawn  by  the  President  of 
a  Canal  Company  on  their  treasurer,  in  favour  of  contractors,  are 
evidence  to  show  that  such  person  acted  as  their  president,  and  are 
also  prima  facie  evidence  they  were  paid,  if  the  work  was  done 
under  the  contract,  and  they  are  produced  from  the  archives  of  the 
company  or  by  their  treasurer.     Ibid. 

51.  Surveys  made  under  a  resolution  of  the  company,  passed 
whilst  R.  M.  was  their  president,  and  assented  thereto,  are  evidence 
in  a  suit  against  persons  claiming  under  R.  M. ;  but  a  survey  made 
under   other   circumstances  is  not  evidence  without  other  proof. 
Ibid. 

52.  R.  M.,  by  articles  of  agreement,  conveyed  to  a  Canal  Com- 
pany an  equitable  title  to  a  small  part  of  a  large  tract  of  land  which 
he  held  under  an  equitable  title,  on  which  he  had  paid  a  part  of  the 
purchase  money,  and  was  in  possession.     The  whole  tract  was  after- 
wards purchased  at  sheriff's  sale  as  the  property  of  R.  M.  by  S.  C., 
who  subsequently  procured  a  release  of  the  legal  title.     R.  M.  after- 
wards became  bankrupt.     Held,  in  ejectment  by  the  company  against 
persons  claiming  from  S.  C.,  that  the  answer  of  R.  M.  on  oath,  on 
his  examination  before  the  commissioners  of  bankruptcy,  stating  that 
the  land  remained  with  the  company  to  answer  calls  for  his  shares 
in  the  company,  with  a  reference  to  his  leger  entry,  was,  after  the 
death  of  R.  M.,  admissible  in  evidence  as  an  entry  by  a  third  person 
against  his  interest.     Ibid. 

53.  Letters  and  acts  of  third  persons,  and  minutes  of  a  Canal 
Company  claiming  land  by  equitable  title,  and  occupation  as  a  canal 
for  many  years,  are  evidence  to  show  recognition  of  their  right  and 
the  exercise  of  ownership  by  them.     Ibid. 
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54.  Proof  of  a  sale  of  personal  property  under  a  judgment  and 
execution  between  other  persons,  and  that  it  was  bought  in  and  held 
for  six  years  and  then  sold  again,  is  admissible.      Baylor  v.  Hitlmc, 
IV.  407. 

55.  A  witness,  after  having  stated  that  certain  notes  were  dis- 
counted at  bank,  and  the  proceeds   applied  to  pay  a  mortgagee  who 
assigned  to  the  bank,  may  be  asked  whether  one  of  them  was  paid, 
though  it  is  not  produced,  nor  evidence  given  what  became  of  it. 
Kinky  v.  Hill,  IV.  426. 

56.  Where  an  authority  to  appraisers  to  make  a  list  of  debts  is 
doubtful  on  the  face  of  an  agreement,  acts  of  the  party  inducing 
them  to  exercise  such   authority  are  evidence.    Wright  v.  Smyth, 
IV.  527. 

57.  A  deed  from  the  warrantee  of  land  conveying  the  warrant  to 
another  is  evidence,  even  though  the  land  be  misdescribed  in  it. 
Urket  v.  Coryell,  V.  60. 

58.  An  ancient  deed  is  evidence  where  there  is  proof  of  the  hand- 
writing of  the  grantor  and  subscribing  witness,  who  died  many  years 
ago.     Ibid. 

59.  A  memorandum  made  by  one  who  had  been  a  deputy-sur- 
veyor, not  signed  by  him  as  such,  it  not  appearing  whence  it  came 
or  when  it  was  made,  is  not  evidence.     Ibid. 

60.  Evidence  is  not  admissible  to  show  that  the  land  in  dispute 
had  been  reputed   and  represented  for  twenty  or  thirty  years  as  the 
property  of  a  party  litigant,  when  offered  to  be  given  by  a  witness 
who  never  was  on  the  land,  or  lived  near  it.     Ibid. 

61.  An  entry  in  1811  in  the  handwriting  of  the  pastor  of  a  church 
in  a  book  kept  in  the  church  as  a  registry  of  baptisms  and  births, 
the  object  of  which  entry  was  to  register  the  baptism  of  a  person 
and  not  his  birth,  and  in  which  the  time  of  the  birth  is  introduced 
merely  by  way  of  description,  is  not  evidence  of  the  date  of  the 
birth.     Clark  v.  Trinity  Church,  V.  266. 

62.  To  prove  the  full  age  of  a  person,  evidence  of  the  assessor  of 
a  ward  that  he  was  a  resident  there  in  a  certain  year  and  as  such 
assessed  with  a  tax,  is  not  admissible.     Ibid. 

63.  Nor  is  the  evidence  of  an  inspector  of  a  general  election  ad- 
missible, that  at  an  election  such  person  was  qualified  on  oath  that 
he  was  between  21  and  22  years  of  age,  and  voted  thereat.     Ibid-. 

64.  The  inference  of  a  witness,  drawn  from  facts  and  circum- 
stances within  his  knowledge,  is  inadmissible  as  evidence.     Given 
v.  Albert,  V.  333. 

65.  A  paper  purporting  to  have  been  made  at  a  certain  place,  is 
not  admissible  as  evidence  of  the  fact  that  the  person  who  executed 
it  was  at  that  place  at  the  date  of  the  paper.     Ibid, 

66.  In  an  action  of  debt  against  two  defendants,  charging  them 
as  partners  in  merchandising,  an  agreement  between  them,  made 
prior  to  the  time  when  the  plaintiff's  cause  of  action  arose,  by  which 
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the  merchandise  was  sold  by  one  to  the  other,  is  competent  evidence 
to  disprove  the  partnership.     Ibid. 

67.  When  goods  are  sold  to  be  delivered  at  a  distance,  the  proper 
time  to  make  the  entry  in  the  book  is  when  they  are  loaded  and 
started ;  and  entries  thus  made  are  competent  evidence  to  prove  the 
sale  and  delivery.     Kcim  v.  Rush,  V.  377. 

68.  The  books  of  an  iron-master  are  not  competent  evidence  to 
disprove  the  fact  of  a  sale  and  delivery  of  iron  to  him.     Ibid. 

69.  The  opinion  of  a  witness,  whether  a  piece  of  land  is  included 
within  the  description  contained  in  a  levy,  is  not  competent  evidence. 
Woodburn  \.  Farmers'  Bank,  V.  447. 

70.  In  an  action  to  recover  the  amount  of  money  which  the  de- 
fendant received  upon  an  assignment  obtained  by  misrepresentation 
and  fraud,  the  repetition  of  the  misrepresentations  made  after  the 
date  of  the  assignment  are  competent  evidence  of  the  defendant's 
bad  faith  from  the  beginning.     Cummings  v.  Cummings,  V.  553. 

71.  It  is  also  competent  in  such  case  to  prove  that  the  plaintiff,  in 
making  the  assignment,  acted  in  confidence  of  the  truth  of  the  de- 
fendant's misrepresentations.     Ibid. 

72.  The  practice  of  excluding  evidence  by  the  force  of  counter- 
acting evidence  is  erroneous.     Ibid. 

73.  The  testimony  of  a  deceased  witness,  which  has  been  taken 
on  the  trial  of  another  action  between  the  same  parties  or  those 
under  whom  they  claim,  about  the  same  subject  matter,   may,  if 
proved  by  the  notes  taken  of  it  at  the  trial,  be  given  in  evidence  to 
establish  the  facts  then  testified  to.     Moore  v.  Pearson,  VI.  51. 

74.  Upon  an  objection  to  evidence,  the  court  will  not  stop  to  hear 
the  testimony  of  the  objecting  party  as  a  ground  to  sustain  their 
objection.     Ibid. 

75.  In  an  action  of  ejectment,  it  is  competent  for  the  plaintiff  to 
give  evidence  of  the  declarations  of  one  who  was  a  joint  claimant 
of  the  land  in  dispute  with  the  ancestor  or  alienor  of  the  defendant 
respecting  the  boundary  of  it,  that  being  a  point  material   to  the 
issue.     And  upon  such  evidence  being  given,  it  is  not  competent  for 
the  defendant  to  prove  the  declarations  of  the  same  person  made  at 
a  subsequent  period,  and  after  suit  brought,  having  a  different  ten- 
dency.    Ibid. 

76.  If  a  witness  be  out  of  the  State,  notes  of  his  testimony  proved 
to  have  been  correctly  taken  upon  a  former  trial  of  the  cause,  may 
be  read  in  evidence.     But  if  it  appear  that  the  witness  absented  him- 
self from  that  trial  before  he  was  fully  examined,  his  testimony  given 
cannot  be  read  in  evidence.     Noble  v.  M'Clintock,  VI.  58. 

77.  In  an   action  of  assumpsit  for  goods  sold  and  delivered,  the 
plaintiff  having  read  in  evidence  the  deposition  of  a  witness,  it  is 
competent  for  the  defendant  to  read  the  testimony  of  the  same  wit- 
ness taken  upon   a  former  trial  of  the  cause  and  made  part  of  the 
record  by  a  bill  of  exception,  not  only  to  contradict  the  facts  stated 
in  the  deposition,  but  to  prove  other  facts  material  to  the  issue. 
Parker  v.  Donaldson,  VI.  132. 
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78.  In  an  action  against  a  bank,  declarations  by  the  cashier  or 
teller  respecting  the  genuineness  of  certain  checks  purporting  to 
have  been  drawn  by  the  plaintiff,  made  at  a  period  subsequent  to 
their  representation,  are  inadmissible  to  affect  the,  defendants.  Bank 
Northern  Liberties  v.  Davis,  VI.  285. 

79.  Book  entries  of  the  whole  number  of  pieces  of  paper  delivered 
by  a  paper-hanger  to  his  journeymen,  made  at  the  time  of  such  de- 
livery, and  of  the  number  of  pieces  actually  consumed,  the  price  of 
each,  with  the  price  of  hanging  it,  and  the  gross  amounts,  made  when 
the  quantity  was  ascertained  by  hanging,  though  three  or  four  days 
after  the  first  entry,  are  evidence.     Koch  v.  Howell.  VI.  350. 

80.  An  account  or  book  in  writing  signed  by  the  testator  and  re- 
ferred to  in  the  will,  is  evidence  on  the  issue  of  devisavit  vel  non, 
though  it  was  copied  from  a  paper  which  was  destroyed.     Hauber- 
ger  v.Root,  VI.  431. 

81.  Evidence  is  admissible  to  show  that  the  holder  of  a  bond  of  the 
testator's  produced  it  at  the  appraisement  of  the  testator's  effects,  and 
had  it  inserted  in  the  inventory,  and  said  it  had  been  given  to  him  for 
collection,  to  rebut  an  imputation  on  his  honesty  in  relation  to  the 
bond,  which  a  witness  on  the  other  side  had  testified  as  proceeding 
from  the  testator.     Ibid. 

82.  In  an  action  of  ejectment,  where  the  defendant  claims  against 
a  prior  and  unrecorded  title,  he  may  give  evidence  of  valuable  im- 
provements made  upon  the  land  before  notice  of  the  plaintiff's  title, 
in  order  to  entitle  him  to  the  character  of  a  bond  fide  purchaser  for 
a  valuable  consideration.     Boggs  v.  Varner,  VI.  409. 

83.  A  recital  in  a  deed  is  evidence  of  notice  to  the  purchaser  of 
the  fact  recited,  and  he  will  be  affected  by  it  so  far  as  it  concerns  the 
title  to  the  land  purchased ;  but  it  will  not  affect  him  with  notice  in 
regard  to  the  title  of  any  other  land  than  that  which  is  conveyed  by 
it.     Ibid. 

84.  The  title  of  a  bonafide  purchaser  for  a  valuable  consideration 
is  not  to  be  affected  by  loose,  vague  and  uncertain  evidence  of  the 
existence  of  a  prior  title.     If  a  former  owner  neglects  to  record  his 
title,  every  presumption  is  to  be  made  in  favour  of  a  subsequent  pur- 
chaser.    Ibid. 

85.  Upon  the  second  trial  of  a  cause,  in  which  a  former  judgment 
has  been  reversed,  the  counsel  of  either  party  has  a  legal  right  to 
read  the  opinion  of  the  Supreme  Court  to  the  jury.  Noble  v.  M'CKn- 
tock,  VI.  58. 

86.  In  a  suit  by  the  sheriff  against  a  purchaser  at.  sheriff's  sale  to 
recover  damages  for  breach  of  the  contract  of  sale,  the  writs  of  alias 
and  pluries  vcnditioni  cyponas  are  not  evidence  without  the  record 
of  the  judgment. 

But  if  they  are  admitted,  the  error  is  cured  by  afterwards  reading 
the  record  in  evidence.     Gaskcll  v.  Morris,  VII.  32. 

87.  Parol  evidence  may  be  given  of  a  written  notice  delivered  to 
a  party  to  pay  money,  and  the  contents  thereof,  without   showing 
notice  to  produce  the  notice  on  the  trial.     Ibid. 
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88.  Written  conditions  of  sheriff's  sale  held  evidence  where  they 
were  read  aloud  by  the  sheriff's  agent  at  the  opening  of  the  sale,  and 
some  evidence  was  given  that  the  defendant  was  present  before  and 
during  the  sale,  and  there  was  proof  that  he  signed  a  written  ac- 
knowledgment that  he  had  become  the  purchaser.     Ibid. 

89.  An  endorser  of  a  draft  is  a  witness  for  the  plaintiff  to  prove  its 
appropriation  by  the  owner  to  the  payment  of  a  note  to  the  plaintiff 
and  its  receipt  by  the  defendant  for  that  purpose,  as  he  swears  against 
his  own  interest,  being  liable  to  the  defendant  on  his  endorsement  if 
the  plaintiff  recover,  unless  he  was  released  by  neglect  of  notice,  in 
which  case  he  has  no  interest  at  all.     Commercial  Bank  v.  Wood, 
VII.  89. 

90.  In  a  suit  against  a  bank,  a  letter  addressed  to  the  plaintiff  and 
signed  by  a  third  person,  but  written  for  him  by  the  president  of  the 
bank,  stating  a  deposit  of  money  with  the  defendants  on  the  plain- 
tiff's account,  is  evidence  for  the  plaintiff.     Ibid. 

So  also  is  a  letter  written  by  a  different  person,  but  mentioned  and 
referred  to  in  the  letter  to  the  plaintiff.     Ibid. 

91.  A  witness  may  in  his  deposition,  after  setting  forth  the  terms 
and  conditions  of  a  contract  for  payment  of  money  by  the  defendant, 
go  on  to  state  that  these  several  payments  were  agreed  to  without 
any  contingency  or  condition,  the  same  having  been  absolute  and 
certain.     Ibid. 

92.  To  show  the  value  of  an  eastern  draft  at  Cincinnati,  testimony 
of  a  witness  that  at  the  date  in  question  eastern  drafts  payable  at 
sight  in  Philadelphia  were  selling  in  Cincinnati  for  a  premium,  as 
this  deponent  was  informed  and  believes,  is  admissible,  where  the 
subsequent  evidence  of  the  witness  shows  the  defendant  took  the 
draft  without  discount,  though  it  had  then  some  time  to  run,  and 
the  witness  would  not  allow  a  discount  on  the  ground  he  had  stated. 
Ibid. 

93.  A  witness  for  the  plaintiff  may  state  that  he  received  no  value 
as  endorser  of  a  note,  and  that  no  measures  had  been  taken  against 
him  on  it,  though  the  plaintiff  gave  no  evidence  on  that  point,  where 
the  witness  previously  testified  that  if  he  endorsed  the  note,  it  was 
merely  as  agent.     Ibid. 

94.  To  receive  evidence  of  the  contents  of  a  written  paper  in  the 
possession  of  the  opposite  party,  without  previous  notice  to  produce 
it,  is  illegal ;  but  the  illegality  is  cured  by  subsequent  proof  by  the 
objecting  party  that  no  such  paper  ever  existed.    Reading  Rail-road 
Co.  v.Johnson,VU.  317. 

95.  A  deposition  taken  upon  a  notice  not  signed  by  any  one,  but 
regularly  served  upon  the  opposite  party,  cannot  be  read  in  evidence. 
M' Donald  v.  Adams,  VII.  371. 

96.  If  a  plaintiff  in  an  action  brought  to  recover  the  amount  of  a 
book-account  be  sworn  to  prove  the  character  of  his  book  which 
contains  the  account,  it  is  competent  for  the  defendant  to  give  evi- 
dence of  his  character  for  truth,  and  to  discredit  his  books  by  show- 
ing them  to  be  unworthy  of  confidence.     Barber  v.  Bull,  VII.  391. 
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97.  In  an  action  of  ejectment,  a  connected  draft  of  adjoining 
lands,  certified  from  the  surveyor-general's  office,  is  competent  evi- 
dence to  show  location  and  boundary.     So  also  are  the  field-notes 
of  the  deputy-surveyor.     Payne  v.  Croft,  VII.  458. 

98.  In  an  action  of  ejectment  against  one  who  claims  title  under 
an  intestate  upon  a  judgment  against  his  administrators,  and  a  she- 
riff's sale  thereupon,  it  is  not  competent  for  the  plaintiff  to  give  evi- 
dence to  prove  that  the  administrators  had  assets  in  their  hands  suffi- 
cient to  pay  the  judgment  and  avoid  the  sale.     Ibid. 

99.  Notes  of  evidence,  taken  by  the  judge  in  the  course  of  a  trial, 
are  no  part  of  the  record,  and  they  cannot  be  received,  in  a  subse- 
quent trial  of  the  cause,  as  evidence  of  what  an  absent  witness  then 
testified,  unless  their  accuracy  be  established  by  other  proof.     Liv- 
ingston v.  Cox,  VIII.  61. 

100.  In  an  action  against  an  attorney  at  law,  for  negligence  in 
conducting  and  prosecuting  the  claim  of  his  client,  the  opinion  of  a 
witness  as  to  the  discretion  exercised  by  the  defendant  cannot  be 
given  in  evidence.     Ibid. 

101.  A  party  may  cross-examine  as  to  the  res  gestoe  given  in  evi- 
dence, though  it  be  new  matter.     Markley  v.  Swartzlander,  VIII. 
172. 

102.  The  proceedings  in  a  suit  before  the  Board  of  Property  be- 
tween R.  and  B.,  are  not  evidence  in  an  ejectment  by  K.  against  R. 
Rose  v.  Klingcr,  VIII.  178. 

103.  Facts  stated  by  the  Board  of  Property  are  not  even  primu 
facie  evidence  of  their  truth,  in  the  trial  of  an  ejectment.     Ibid. 

104.  Recitals  of  title  in  a  deed  more  than  30  years  old,  where 
possession  accompanied  the  deed,  are  prima  facie  evidence  against 
persons  claiming  by  title  under  the  grantor  previous  to  such  deed. 
James  v.  Letzler,  VIII.  192. 

105.  Evidence  that  a  bank  did  not  execute  and  issue  certain  of  its 
notes  until  two  years  after  their  date,  is  admissible  to  show  the  time 
of  their  coming  into  the  hands  of  a  debtor  to  the  bank.     Selfridge 
v.  Northampton  Bank,  VIII.  320. 

106.  A  mere  service  of  a  subprena  on  a  witness  residing  within 
40  miles  of  the  court  will  not  authorize  his  deposition  to  be  read  in 
evidence  in  the  cause ;  the  party  must  bring  him  in  by  attachment 
if  he  can.     Whitesell  v.  Crane,  VIII.  369. 

107.  Parol  evidence  is  admissible  to  show  the  contents  of  a  hand- 
bill put  up  in  a  stage-office  four  years  before,  containing  a  notifica- 
tion of  limited  responsibility.     Ibid. 

108.  Evidence  of  the  usual  course  of  a  stage-office  for  passengers 
to  call  there  and  have  their  names  registered  in  the  stage-book,  and 
where  they  were  to  be  called  for,  is  evidence  to  affect  a  party  with 
notice.     Ibid. 

109.  The  printed  conditions  of  a  line  of  public  coaches  are  suffi- 
ciently made  known  to  passengers  by  being  pasted  up  at  the  place 
where  they  book  their  names.     Ibid. 

ix.  — 40  2u 
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110.  In  a  suit  against  a  physician  for  mal-practice,  whereby  the 
plaintiff  lost  his  leg,  Held, 

1.  It  being  shown  that  other  medical  men  had  been  called  in  for 
a  consultation  without  invitation  or  notice  to  the  defendant,  a  medi- 
cal witness  for  the  plaintiff  might  be  asked  by  the  defendant  as  to 
the  practice  of  physicians  in  regard  to  consultations. 

2.  The  witness  could  not  be  asked  as  to  the  measure  of  the  de- 
fendant's responsibility  for  his  patient,  not  being  a  subject  of  profes- 
sional skill. 

3.  Nor  is  testimony  admissible  on  the  part  of  the  defendant  as  to 
his  general  skill. 

4.  The  nature   and  properties  of  the  powders  employed  by  the 
defendant  in  the  case,  were  proper  questions  to  medical  witnesses 
called  by  the  plaintiff. 

5.  The  declarations  of  a  prochein  amy  for  the  plaintiff,  made  be- 
fore the  writ  purchased,  are  not  admissible  on  behalf  of  the  defend- 
ant.    Mtrtz  v.  Detweihr,  VIII.  376. 

111.  The  court  may  instruct  the  jury  to  disregard  evidence  which 
is  afterwards  discovered  to  have  been  improperly  admitted.     If  it 
appear  that  the  jury  have  not  followed  this  instruction,  the  proper 
course  is  a  motion  for  a  new  trial.      Unangst  v.  Kraemer,  VIII. 
291. 

112.  The  admissions  of  one  who  is  jointly  sued  with  others  are 
competent  evidence  against  himself.     Spencer  v.  Campbell,  IX.  32. 

113.  The  evidence  necessary  to  establish  a  sale  of  land  by  parol 
must  be  clear  and  positive.     Ludwig  v.  Leonard,  IX.  44. 

114.  The  return  of  a  sheriff  found   in  the  office  purporting  to 
have  been  made  by  the  officer,  must  be  taken  to  have  been  regularly 
made;  it  cannot  be  disproved.     Sample  v.  Coulson,  IX.  62. 

115.  The  rule  of  the  common  law  with  regard  to  the  admis- 
sion in  evidence  of  books  of  original  entry  is  greatly  relaxed  :  such 
book  of  a  plaintiff  who  is  dead  may  be  given  in  evidence  upon  proof 
of  his  handwriting.      Odell  v.  Culbert,  IX.  66. 

116.  In  order  to  the  admission  of  secondary  evidence  of  the  con- 
tents of  a  paper,  its  loss  must  be  proved;  but  slight  evidence  is  re- 
quired for  that  purpose,  of  the  sufficiency  of  which  the  court  must 
judge.     Flinn  \.  M'Gonigle,  IX.  75. 

117.  An  ex  parte  affidavit  made  to  lay  the  ground  for  a  rule  to 
show  cause  why  a  judgment  should  not  be  opened  and  the  defendant 
let  into  a  defence,  may  be  given  in  evidence  in  a  trial  of  an  issue 
between  other  parties,  where  the  record  of  that  judgment  itself  is 
pertinent  evidence,  for  the  mere  purpose  of  showing  the  grounds 
upon  which  it  was  opened.     Kauffdt  v.  Lebcr,  IX.  93. 

118.  A  suit  erroneously  brought  in  the  name  of  A,  upon  a  bond 
of  indemnity,  cannot  be  given  in  evidence  in  a  suit  rightly  brought 
upon  the  same  instrument  in  the  name  of  B.     Ibid. 

EXECUTION. 

ATTACHMENT,  3,  4,  5. 


GENERAL  INDEX.  315 

EXECUTION. 

ATTACHMENT  OF  EXECUTION. 
CONSTABLE,  2,  3,  4,  7. 
DISTRESS,  6,  7. 
GROUND-RENT,  3. 
HUSBAND  AND  WIFE,  20. 
JUDGMENT,  12. 
LANDLORD,  &c.  13,  20. 
LIEN,  10. 
PARTNERSHIP,  29. 
SHERIFF'S  SALE,  18. 
STAY  OF  EXECUTION,  1. 
STATUTE,  4. 
RECOGNIZANCE,  2. 

1.  There  being  no  form  prescribed  by  the  Act  of  Assembly  in 
which  security  shall  be  given  for  a  stay  of  execution  upon  a  judg- 
ment, an  obligation  under  the  hand  and  seal   of  the  surety  entered 
upon  the  record  of  the  judgment,  binding  himself  for  the  payment 
of  the  debt,  interest,  and  costs,  is  sufficient  to  entitle  the  defendant 
to  the  stay  provided  by  the  Act.     Bank  of  Pennsylvania  v.  Reed,  I. 
101. 

2.  Bail  for  a  stay  of  execution  may  be  taken  by  the  prothonotary, 
and  perfected  afterwards  by  the   approval  of  the  court  or  a  judge. 
The  approval  is  for  the  benefit  of  the  creditor,  and  he  may  waive  the 
necessity  of  it,  either  expressly  or  impliedly ;  but  neither  the  debtor 
nor  the  bail  can  take  advantage  of  the  want  of  it.     Ickes  v.  Smith, 
1.  139. 

3.  The  obligation  of  a  recognizance  before  a  justice  of  the  peace 
for  a  stay  of  execution   is,  that  the  defendants  will  pay  the  debt,  or 
be  surrendered  in  execution  when  called  for ;  and  such  recognizance 
is  forfeited,  when  the  bail,  being  called  on  in  the  proper  way,  omit 
to  surrender  all  the  defendants.     Boinbaugk  v.  Robinson,  I.  159. 

4.  A  sheriff's  sureties    are    not  liable  upon  their  bond  for  the 
amount  of  an  execution  placed  in  the  hands  of  the  sheriff,  which 
he  agreed  to  pay  to  the  plaintiff  in  consideration  of  his  indebted- 
ness to  the  defendant,  if  it  appear  that  the  defendant's  personal  pro- 
perty, which  had  been  levied  upon  the  execution,  had  been  sold  and 
the  proceeds  applied  to  prior  levies.     And  this  although  the  sheriff 
may  have  given  a  receipt  to  the  defendant  in  the  execution  for  the 
amount  of  the  money,  stating  how  the  money  had  been  paid.  Juniata 
Bank  v.  Scale,  I.  227. 

5.  A  levy,  upon  an  execution,  of  personal  property  to  an  amount 
sufficient  to  pay  the  judgment  upon  which  it  issued,  is  a  satisfaction 
of  the  debt,  if  the  levy  be  released  by  the  plaintiff,  and  becomes  lust 
to  the  defendant;  but  if  the  release  by  the  plaintiff  be  at  the  instance 
and  request  of  the  defendant,   it  does  not  amount  to  satisfaction. 
Porter  v.  Boonr,  I.  251. 

0.  It  is  not  a  good  cause  to  set  aside  an  execution  because  it  was 
levied  upon  lands  for  which  the  defendant  had  no  title;  or  because 
the  lien  of  the  judgment  had  been  lost  from  lapse  of  time.  Scit- 
zingcr  v.  Fishir,  I.  293. 
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7.  Upon  a  written  waiver  of  an  inquisition  by  a  defendant  whose 
real  estate  is  seized  in  execution,  the  sheriff  shall  proceed  to  sell 
upon  the  Jicri  facias  before  the  return  day  thereof,  without  any 
further  writ :  but  a  sale  made  after  the  return  day,  although  con- 
tinued by  adjournment  from  a  day  prior,  is  void,  and  vests  no  title 
in  the  purchaser.  Cash  v.  Tozer,  I.  519. 

8.  A  sale  of  personal  property  by  a  constable  upon  an  execution, 
gives  a  good  title  to  the  purchaser,  although  the  same  property  had 
been  levied  by  a  prior  execution  in  the  hands  of  the  sheriff.     The 
controversy  between  the  execution  creditors  must  be  determined  by 
an  appropriation  of  the  proceeds  of  sale.     Duncan  v.  M' Cumber, 
II.  264. 

9.  The  plaintiff  has  a  right  to  sell  by  execution  the  interest  of  his 
debtor,  although  the  land  on  which  the  levy  was  made  be  in  the  ad- 
verse possession  of  another  claiming  under  a  paramount  title;  and, 
therefore,  it  is  error  in  the  court  to  stay  the  proceedings  on  that 
account.     Jarrett  v.  Tomlinson,  III.  114. 

10.  An  execution  put  into  the  hands  of  the  sheriff  and  levied  upon 
personal  property,  with  any  other  than  the  bond  fide  intention  of  sell- 
ing the  property  and  making  the  money,  is  fraudulent  as  to  subse- 
quent judgment  creditors. 

In  order  to  postpone  an  execution  under  such  circumstances,  to 
subsequent  executions,  it  is  not  necessary  that  the  plaintiff  should 
have  given  the  sheriff  notice  to  stay  proceedings;  but  any  arrange- 
ment with  the  defendant,  or  other  conduct  of  the  plaintiff,  evincing 
his  intention  not  to  have  a  sale  of  the  property,  will  have  that  effect. 
Weir  v.  Hale,  III.  285. 

11.  The  proceeds  of  the  sale  of  personal  property  levied  and  sold 
upon  three  writs  of  Jieri  facias,  must  be  appropriated  to  the  first 
which  came  to  the  hands  of  the  sheriff;  although  the  property  sold 
was  acquired  by  the  debtor  after  the  first  two  executions,  and  before 
the  third  came  to  the  sheriff's  hands.    Shafner  v.  Gilmore,  III.  438. 

12.  If  money  be  made  upon  an  execution  in  favour  of  two  or 
more  plaintiffs,  a  payment  to  any  one  of  them  is  good,  and  discharges 
the  sheriff,  and  he  cannot  afterwards  maintain  an  action  against  the 
one  whose  receipt  he  took  for  it,  for  the  use  of  the  other.     Lazarus 
v.  Follmer,  IV.  9. 

13.  In  the  action  against  a  sheriff  to  recover  the  amount  which 
he  collected  upon  an  execution,  the  plaintiff  is  not  entitled  to  recover 
the  officer's  costs  which  accrued  in  obtaining  the  judgment  upon 
which  the  execution  issued.     Pontius  v.  Commonwealth,  IV.  52. 

14.  Under  the  Act  of  16th  of  June  1836,  relating  to  executions, 
a  copy  of  the  writ  must  be  served  on  the  defendant  in  the  judgment ; 
a  return  of  non  est  inventns  is  not  equivalent  to  a  service.     Corbyn 
v.  Bollman,  IV.  342. 

15.  Money  collected  upon  an  execution  by  a  constable  cannot  be 
recovered  back  again  from  the  officer  upon  the  allegation  of  its 
having  been  paid  a  second  time.     Herring  v.  Adams,  V.  459. 

16.  The  sheriff  having  in  his  hands  two  executions,  one  issued 
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21st  September,  the  other  the  26th  October  1842,  returned  the  latter 
levied  subject  to  a  prior  levy,  and  the  former  levied  as  per  inventory 
and  sold  for  $508.23.  Held  this  return  was  conclusive  as  to  the 
rights  of  the  former  execution,  and  parol  evidence  was  not  admissible 
to  show  that  the  latter  execution  creditor  was  entitled  to  the  money. 
But  parol  evidence  may  be  given  in  such  case  to  show  a  private 
arrangement  between  the  first  execution  creditor  and  the  defendant, 
unknown  to  the  sheriff,  not  to  have  a  sale  of  the  defendant's  goods, 
and  this  is  not  inconsistent  with  the  sheriff's  return.  Flick  v.  Troy- 
sett,  VII.  65. 

17.  If  two  executions  be  placed  in  the  hands  of  the  sheriff  at  dif- 
ferent times,  and  he  make  a  levy  of  the  defendant's  personal  property 
and  a  sale  upon  that  which  came  to  his  hands  last,  he  must  appro- 
priate the  money  to  it,  and  not  to  the  first,  upon  which  he  had  en- 
dorsed or  attached  no  levy.     M'Clelland  v.  Slingluff,  VII.  134. 

18.  In  an  action  against  the  sheriff  for  misappropriating  money 
made  upon  a  fieri  facias  which  he  had  in  his  hands,  and  which  he 
had  returned  without  a  levy,  it  is  not  competent  for  him  to  prove  by 
parol  that  a  levy  was  actually  made  upon  it ;  nor  to  give  in  evidence 
a  written  levy  of  the  property,  out  of  which  the  money  was  made, 
which  had  remained  in  his  possession  until  the  time  of  the  trial. 
Ibid. 

19.  A  sheriff's  acceptance  of  bank-notes  in  payment  of  an  execu- 
tion discharges  it ;  and  if  the  notes  afterwards  become  worthless,  he 
must  account  to  the  party  in  cash.     Harper  v.  Fox,  VII.  142. 

20.  If  the  owner  of  a  tract  of  land  purchase  a  small  piece  of  land 
adjoining  it  for  the  purpose  of  using  it  in  connection  with  the  larger 
tract,  he  thereby  makes  it  a  part  of  the  whole ;  and  a  levy  and  sale 
by  the  sheriff  of  the  tract  of  land,  without  any  description  of  the  part 
purchased,  will  convey  the  whole  to  the  purchaser.     Buckholder  v. 
Sigler,  VII.  154. 

21.  Lands  cannot  be  levied  or  sold  by  virtue  of  a  writ  of  execution 
in  the  nature  of  a  Jieri  facias  issued  out  of  the  Orphans'  Court  in 
pursuance  of  the  13th  section  of  the  Act  of  29th  March  1832,  but 
personal  property  only.     Orphans'  Court  v.  Woodburn,  VII.  162. 

22.  A  Jieri  facias  and  alias  Jieri  facias  cannot  legally  issue  and 
be  made  returnable  to  the  same  term.    Shaffer  v.  Watkins,  VII.  219. 

23.  If  a  fieri  facias  be  issued  and  levied  upon  personal  property, 
and  the  defendant  give  a  bond  to  entitle  him  to  a  stay  of  the  execu- 
tion for  one  year,  in  pursuance  of  the  provisions  of  the  Act  of  the 
12th  July  1842,  and  the  same  is  so  returned  by  the  sheriff,  and  within 
the  year  an  execution  issue  at  the  suit  of  another  plaintiff,  and  the 
same  property  is  levied  and  sold,  the  first  execution  will  be  entitled 
to  the  proceeds  of  the  sale.     Sedgwick's  Appeal,  VII.  260. 

24.  In  the  case  of  the  proceeds  of  a  sheriff's  sale  of  land,  brought 
into  court  for  appropriation,  any  creditor,  having  a  claim  upon  the 
fund,  who  alleges  there  are  facts  in  dispute,  has  a  right  to  an  issue 
and  trial  by  jury,  of  which  the  court  cannot  deprive  him.    Reigart's 
Appeal,  VII.  267. 

ix.  — 2s* 
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25.  The  neglect  of  the  sheriff  to  levy  upon  the  personal  property 
of  a  defendant  in  an  execution,  and  suffering  the  same  to  be  carried 
away  and  disposed  of  by  the  defendant  himself,  will  not  prejudice  the 
claim  of  the  plaintiff  founded  upon  his  judgment  as  a  lien  upon  the 
defendant's  real  estate.     Moore's  Appeal,  VII.  298. 

26.  In  the  distribution  of  moneys  raised  by  a  sheriff's  sale  of 
goods,  no  other  person  than  the  defendant  in  the  execution  or  his 
legal  representatives  will  be  permitted  to  object  that  a  judgment  on 
which  another  execution  has  been  levied  on  the  same  goods,  was 
erroneously  entered,  or  the  execution  erroneously  issued  thereon. 
Lowber  and   Wilmer's  Appeal.      Wilson,  Jones  fy  Co.'*  Appeal, 
VIII.  387. 

27.  Nor  will  the  defendant  or  his  representatives  be  permitted  to 
do  so  in  a  collateral  action  or  other  manner  than  by  suing  out  a  writ 
of  error,  or  by  making  a  direct  application  to  the  court  in  which  the 
judgment  is  entered  or  from  which  the  execution  has  been  issued,  to 
vacate  it  or  set  it  aside.     Ibid. 

EXECUTORS  AND  ADMINISTRATORS. 
ARBITRATION  AND  AWARD,  7,  8. 
ATTORNEY  AT  LAW,  1. 
BILLS  OF  EXCHANGE,  20. 
BOND,  7,  8. 
COMPROMISE,  2. 
COSTS,  8. 
DECEDENT,  2. 
DEVISE,  20. 
DRUNKARD. 
GUARANTY,  4,  5. 
GUARDIAN  AND  WARD,  6,  7. 
HUSBAND  AND  WIFE,  10. 
INTESTATE,  3,  4. 
JUDGMENT,  26,  27. 
LIMITATION,  19,  27. 
NOTICE,  1. 

ORPHANS'  COURT,  3,  4,  7. 
PRACTICE,  14. 

PRINCIPAL  AND  AGENT,  13,  33,  34,  35. 
SET-OFF,  10. 
STAKEHOLDER,  2. 
TRUST  AND  TRUSTEE,  12,  13. 
WITNESS,  34,  40. 

1.  An  administrator  may  not  be  permitted  to  settle  an  account  in 
the  Orphans'  Court,  for  the  mere  purpose  of  charging  the  estate  with 
a  debt  due  to  himself  by  the  intestate  in  his  lifetime. 

An  administrator  having  a  debt  by  bonds  against  the  estate  of  his 
intestate,  is  not  exempt  from  the  requisitions  of  the  4th  section  of  the 
Act  of  1797,  to  file  a  copy  or  written  statement  thereof,  in  the  office 
of  the  prothonotary,  within  seven  years  after  the  decease  of  the  debtor ; 
and  if  he  neglect  to  do  so,  the  lien  of  the  debt  is  gone,  and  he  cannot 
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afterwards  charge  the  real  estate  with  its  payment.     Clauscr's  Es- 
tate, I.  208. 

2.  If  an  administrator  dc  bonis  non,  with  a  will  annexed,  whose 
wife  is  a  legatee  in  the  will,  receive  assets  of  the  estate  sufficient  to 
pay  the  legacies,  and  die  without  settling  any   account  of  his  ad- 
ministration, leaving  his  wife  surviving  him,  it  is  such  a  reducing  to 
possession  of  the  choses  in  action   of  the  wife,  as  will  preclude   a 
recovery  by  her  after  his  death.     Ellis  v.  Baldwin,  I.  253. 

3.  Each  of  several  co-administrators  has  a  right  to  settle  a  separate 
account  of  his  administration,  but  this  will  not  affect  his  joint  liability 
on  his  official  bond  for  the  acts  of  his  co-administrator.     Patterson's 
Estate,  I.  291. 

4.  If  an  executor,  having  power  to  sell  real  estate  for  the  payment 
of  legacies,  advise  the  legatees  to  compromise  and  settle  a  question 
of  boundary,  and  they  do  so,  such  compromise  is  binding  upon  the 
executor  ever  afterwards,  whether  he  claim  the  land  as  executor,  or 
in  his  own  right.     Rice  v.  Bixlcr,  I.  445. 

5.  It  is  a  general  principle  that  a  plaintiff  cannot  join  in  the  same 
declaration  a  demand   as  executor  or  administrator,  with   another 
which  accrued  in  his  own  right;  but  if  the  money  recovered  in  each 
of  the  counts  will  be  assets,  the  counts  may  be  joined  in  the  same 
declaration.     Peries  v.  Aycinena,  III.  64. 

6.  In  a  suit  by  an  executor  in  assumpsit,  a  count  for  work  and 
labour  may  be  joined  with  a  count  for  work  done  by  the  testator, 
where  it  appears  that  the  money  recovered  in  the  suit  will  be  assets 
in  the  executor's  hands. 

Therefore,  such  counts  may  be  joined  in  a  suit  by  an  executor  to 
recover  compensation  for  services  rendered  by  the  testator  in  his 
lifetime,  as  attorney  for  the  defendant,  and  afterwards  by  the  exe- 
cutor as  attorney  in  completing  the  same  business :  the  duty  of  so 
doing  being  thrown  upon  the  executor  by  the  laws  of  the  country, 
and  acquiesced  in  by  the  client. 

In  such  case  it  is  not  necessary  to  set  out  the  contract  specially ; 
common  counts  are  sufficient,  especially  after  verdict.  Ibid. 

7.  An  administrator  has  no  power  to  deliver  a  deed  executed  by 
his  intestate  in  his  lifetime,  in  pursuance  of  a  contract  for  the  sale 
of  land ;  he  must  first  apply  to  the  Orphans'  Court  for  leave  to  prove 
the  contract  and  execute  and  deliver  a  deed.     Karmane  v.  Hoobcr, 
III.  253. 

8.  When  executors  are  dismissed,  and  an  administrator  dc  bonis 
non,  with  the  will  annexed,  is  appointed,  it  is  the  duty  of  the  court 
to  take  a  bond  from  the  person  appointed,  with  sureties  in  an  amount 
commensurate  with  the  powers  and  trusts  contained  in  the  will ;  and 
such  sureties  are  liable  for  the  faithful  performance  of  the  trusts, 
and  payment  of  the  money  which  shall  come  to  the  hands  of  the 
administrator,  whether  it  arise  out  of  the  sale  of  the  goods   and 
chattels,  or  lands  of  the  testator.     But  they  are  not  liable  beyond 
the  amount  of  the  penalty  of  the  bond.     Commonwealth  \.  Forney, 
III.  353. 
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9.  An  executor  is  not  entitled  to  a  credit  in  his  administration 
account  for  the  amount  of  fees  paid  to  counsel  for  their  professional 
services  in  trying  an  issue  of  devisavit  vel  non,  involving  the  validity 
of  the  will  of  his  testator.     Mumper's  Appeal,  III.  441. 

10.  A  husband  who  administers  upon  the  estate  of  his  deceased 
wife,  is  not  accountable  to  her  heirs  for  the  same,  although  he  settle 
an  administration  account,  and  the  Orphans'  Court  decree  that  there 
is  a  balance  in  his  hands.     Clay  v,  Irvine,  IV,  232. 

11.  Administrators  may  in  some  cases  recover  back  from  a  dis- 
tributee to  whom  too  much  has  been  given,  though  no  refunding 
bond  has  been  taken,  but  not  while  they  have  funds  of  the  estate  in 
their  hands  to  more  than  the  amount.     Saeger  v.  Wilson,  IV.  501. 

12.  If  land  be  conveyed  for  the  purpose  that  the  grantee  shall  sell 
the  same  and  reimburse  himself  for  certain  moneys  paid  for  the 
grantor,  who  afterwards  dies  and  makes  the  grantee  his  executor, 
who  receives  his  personal  estate,  there  is  no  legal  presumption,  in 
the  absence  of  positive  proof,  that  there  was  any  other  fund  applied 
to  the  payment  of  the  debt  of  the  grantee  than  the  one  specially 
created  for  the  purpose.     Bracken  v.  Miller,  IV.  102. 

13.  The  promissory  notes  of  a  testator  found  among  the  papers 
of  his  executor  many  years  after  his  death  afford  a  reasonable  pre- 
sumption that  they  were  paid  by  the  executor,  without  any  other 
proof  of  the  fact,  especially  when  no  claim  had  ever  since  been 
made  by  the  creditor.     Ibid. 

14.  One  of  two  executors  was  dismissed  for  refusing  to  give  se- 
curity— the  other  gave  bond  with  security  in  §5000.     They  after- 
wards, in  September,  1834,  settled  a  joint  account,  showing  a  balance 
due  them  of  $ 352.45.     In  January  1838,  the  acting  executor  filed 
an  account  which  was  audited,  and  report  made,  of  $1135.87  in  his 
hands.     In  December  1840,  a  transcript  was  filed  in  the  Common 
Pleas.     Two  of  the  heirs  recovered  judgment  by  scire  facias  on 
this  transcript.     To  April  1841,  a  suit  was  brought  on  the  bond,  and 
judgment  recovered.     The  acting  executor  then  petitioned  for  a  re- 
hearing of  his  accounts,  stating  that  the  credit  of  8352.45  to  both 
executors  was  a  mistake,  and  that  if  the  accounts  were  settled  sepa- 
rately, the  balance  then  due  him  was  $1719.76.     Held,  the  original 
account  of  September  1834  was  a  final  account,  and  could  not  be 
opened  after  five  years,  and  after  the  different  proceedings  and  judg- 
ments which  had  taken  place.     Bunting's  Appeal,  IV.  469. 

15.  A.  having  the  legal  title  to  a  tract  of  land,  promised,  for  a  suffi- 
cient consideration,  to  sell  it  and  pay  all  the  purchase  money  over  a 
certain  sum  to  B.,  but  died,  having  made  his  will,  by  which  he  de- 
vised the  land  to  his  executors  to  be  sold,  and  directed  the  proceeds 
to  be  divided  among  his  children.     Held,  that  upon  such  sale  being 
made  by  the  executors,  the  action  upon  the  promise  must  be  against 
them  in  their  representative  capacity  for  a  breach  of  it  by  the  testator; 
and  that  an  action  for  money  had  and  received  would  not  lie  against 
them  personally.     Sedam  v.  Shaffer,  V.  529. 

16.  The  moneys  paid  to  the  distributees  or  the  advancement  to  one 
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or  more  children  of  the  intestate,  form  no  part  of  an  administration 
account.     Rittenhouse  v.  Levering,  VI.  190. 

17.  The  decree  of  the  Orphans'  Court  confirming  an  administra- 
tion account  which  admits  a  balance  in  the  hands  of  the  administra- 
tors for  distribution,  and  in  which,  as  well  as  in  the  inventory  filed, 
one  of  the  distributees  is  charged  as  a  debtor,  is  prima  facie  but  not 
conclusive  evidence  of  such  debt;  and  in  an  action  by  such  distributee 
to  recover  his  share  of  the  estate,  he  may  prove  that  he  owed  the 
estate  nothing.     Ibid. 

18.  A  father  devised  a  tract  of  land  to  his  two  sons,  J.  and  D.,  at 
a  certain  price,  which  was  to  form  a  part  of  his  estate  and  be  divided 
between  his  other  children,  and  appointed  J.  one  of  his  said  devisees 

•  to  be  his  executor.  One  of  the  legatees  brought  an  action  for  his 
legacy  against  J.,  as  executor,  but  in  the  declaration  charged  him 
personally  and  obtained  a  judgment,  issued  an  execution  and  levied 
upon  the  land  devised  as  the  estate  of  the  testator,  and  sold  it :  in  an 
action  of  ejectment  by  the  purchaser,  it  was  held,  that  he  was  entitled 
to  recover  that  moiety  of  the  land  which  was  devised  to  J.,  but  not 
the  other.  Bowen  v.  Bowen,  VI.  504. 

19.  An  administrator  cannot  become  the  purchaser  of  real  estate, 
directly  or  indirectly,  at  a  sale  made  by  himself  in  pursuance  of  an 
order  of  the  Orphans'  Court.     Chronister  v.  Bushey,  VII.  152. 

20.  It  is  irregular  for  a  register  to  grant  letters  of  administration 
to  himself,  and  to  take  his  bond  with  sureties;  but  having  done  so, 
he  and  his  sureties  are  liable  upon  such  bond  to  any  one  interested 
in  the  estate  upon  which  the  letters  were  granted.    Zeigler  v.  Spren- 
kle,  VII.  175. 

21.  An  administrator  de  bonis  non  cum  testamento  annexo  and  his 
sureties  are  liable,  and  may  be  sued  upon  their  administration  bond, 
for  money  which  arose  out  of  the  sales  of  the  real  estate  of  the  tes- 
tator, made  in  pursuance  of  the  directions  of  his  will.     Ibid. 

22.  The  reasons  for  which  the  Orphans'  Court  may  dismiss  exe- 
cutors, or  require  them  to  give  security,  besides  those  of  lunacy  and 
drunkenness,  are  prescribed  by  the  Act  of  29th  March  1832 ;  and 
that  they  sold  the  real  estate  of  their  testator,  and  became  themselves 
the  purchasers,  is  not  one  of  them.      Webb  v.  Dietrich,  VII.  401. 

23.  What  things   are   assets  in  the  hands  of  an  administrator. 
Wiley's  Appeal,  VIII.  244. 

24.  Tenant  from  year  to  year  of  a  tavern ;  on  his  decease  his  ad- 
ministrator takes  possession :    he  is  chargeable  with  the  leasehold 
interest  and  good-will  as  assets,  at  the  price  offered  him  for  them  by 
others  and  refused.     Ibid. 

25.  A  fieri  facias  returnable  first  Monday  in  August  was  placed 
in  the  sheriff's  hands  July  25th,  and  the  defendant's  goods  sold  under 
it  on  the  12th  October.     It  did  not  appear  when  the  goods  were 
seized.     Held  the  presumption  was  that  the  seizure  was  made  before 
the  writ  was  returnable.     Fitler  v.  Patton,  VIII.  455. 

26.  It  is  not  requisite  that  the  sheriff  should  specify  in  his  return 
ix.  — 41 
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to  a  jicri  facias  the  particular  goods  taken,  the  sum  for  which  each 
article  sold,  or  the  time  of  their  seizure.     Ibid. 

27.  An  action  against  the  executor  or  administrator  of  a  decedent, 
without  making  the  heirs  or  devisees  parties  to  it,  does  not  release 
the  real  estate  from  the  lien  of  the  debt ;  but  they  may  be  brought 
in  afterwards  by  a  writ  of  scire  facias  upon  the  judgment  when  ob- 
tained ;  but  in  such  case  the  heir  or  devisee  may  make  any  defence 
which  he  could  have  made  to  the  original  action.   Benncr  v.  Phillips, 
IX.  13. 

28.  Under  the  provisions  of  the  Act  of  24th  February  1834,  if 
suit  be  brought  against  the  executor  or  administrator  within  five  years 
after  the  death  of  the  decedent,  and  a  scire  facias  to  bring  in  the 
heirs  be  issued  within  five  years  from  the  rendition  of  the  judgment 
in  the  original  suit,  the  lien  of  the  debt  upon  the  real  estate  will  be 
preserved.     Ibid. 

29.  Upon  a  scire  facias  against  the  administrator  de  bonis  non 
with  the  will  annexed  of  a  decedent,  with  notice  to  the  devisees  of 
the  land  to  appear  and  show  cause  why  the  plaintiff  should  not  have 
execution  against  the  land  devised  to  them,  it  is  competent  for  such 
devisees  to  prove  that,  by  an  order  of  the  Orphans'  Court,  the  lands 
of  the  testator  were  sold  by  the  administrator  to  an  amount  sufficient 
to  pay  all  his  debts ;  and  if  this  be  established,  although  the  plaintiff 
may  be  entitled  to  judgment  quod  recuperet  against  the  administrator, 
he  cannot  recover  against  the  devisees  of  the  land.     It  is  the  duty 
of  the  creditor  in  such  case  to  look  to  the  appropriation  of  the  pro- 
ceeds of  the  sale  of  a  decedent's  lands  made  by  an  order  of  the 
Orphans'  Court.     Ibid. 

30.  An  administrator  having  sold  the  real  estate  of  his  intestate 
by  an  order  of  the  Orphans'  Court,  gave  a  bond  to  the  purchaser,  to 
indemnify  him  against  an  outstanding  incumbrance  or  defect  in  the 
title  :  and  it  was  held  that  he  was  bound  by  his  obligation.     Kaujfelt 
v.  Leber,  IX.  93. 

31.  An  executor  is  entitled  to  a  credit  in  his  administration  account 
for  fees  paid  to  counsel  for  their  professional  services  in  establishing 
the  validity  of  the  will  and  the  bequests  therein  contained,  when  the 
legatees  entitled  to  the  estate  are  the  parties  in  interest.     Scott's 
Estate,  IX.  98. 

32.  If  the  administrators  of  an  estate  take  a  note,  with  security, 
payable  in  six  months,  for  the  assets  of  the  intestate  sold  at  vendue, 
and  the  payers  fail  before  it  becomes  due,  they  will  be  exonerated 
from  liability  for  it :  but  if  the  payors  are  able  to  pay  when  the  note 
becomes  due,  and  the  administrators  make  no  effort  to  collect  it,  and 
it  becomes  lost  by  the  subsequent  insolvency  of  the  payors,  they  will 
be  chargeable  with  the  loss.     Johnston's  Estate,  IX.  1 07. 

EXECUTORY  AGREEMENT. 
LEASE,  5. 

EX  POST  FACTO. 
LEGISLATURE,  1. 
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BOND,  5. 

PARTNERSHIP,  15,  26. 
PRINCIPAL  AND  AGENT,  18. 
SET-OFF,  5. 

1.  The  acceptance  of  a  specialty  from  one  partner,  or  obtaining 
a  judgment  against  one  partner  for  the  debt  of  the  firm,  whether  the 
other  be  a  known  or  dormant  partner,  is  an  extinguishment  of  the 
claim  against  him.     Anderson  v.  Levan,  I.  334. 

2.  A  higher  security  for  a  debt  given  by  different  parties  or  for  a 
different  sum,  will,  in  the  absence  of  proof  of  the  intention  of  the 
parties,  be  presumed  to  have  been  accepted  only  as  a  collateral  secu- 
rity, and  not  in  satisfaction  of  the  debt.     Jones  v.  Johnson,  III.  276. 

3.  A  merger  takes  place  only  where  the  debt  is  one,  and  the  par- 
ties to  the  securities  are  identical,  which  works  a  dissolution,  not  of 
the  debt,  but  of  the  original  security.     Extinguishment  or  satisfac- 
tion of  the  debt,  depends  upon  the  agreement  and  intention  of  the 
parties,  which  is  rightly  referred  to  the  jury  as  a  question  of  fact. 
Ibid. 

4.  The  acceptance  of  the  bond  of  an  executor  by  a  legatee  for  the 
amount  of  his  legacy,  is  an  extinguishment  of  it.    Stewart's  Appeal, 
III.  476. 

FACTOR. 

PRINCIPAL  AND  AGENT. 

FALSE  IMPRISONMENT. 
ARREST,  2. 

FEE  BILL. 

ACTION,  10. 

1.  By  the  fee-bill  of  1821,  the  prothonotary  is  entitled  to  the  fee 
of  75  cents  for  a  writ  of  replevin.     Baldwin  v.  Cash,  VII.  425. 

2.  For  a  rule  to  take  depositions  under  the  seal  of  the  court,  the 
prothonotary  is  entitled  to  receive  only  the  fee  of  25  cents.     Cash  v. 
Baldwin,  VII.  426. 

3.  The  Act  of  the  29th  March  1827,  which  requires  the  protho- 
notary to  keep  a  docket  in  which  all  judgments  shall  be  entered, 
does  not  impose  any  penalty  upon  the  officer  for  receiving  the  fee 
provided  by  the  Act  to  be  paid,  before  the  service  is  performed. 
Baldwin  v.  Cash,  VII.  427. 

4.  The  fee-bill  is  a  penal  statute.     The  dictum  in  3  P.  R.  523, 
that  it  is  a  remedial  statute,  corrected.   Aechternacht  v.  Watmougli, 
VIII.  162. 

5.  Amendments  of  the  fee-bill   suggested  to  prevent  extortion. 
Ibid. 

6.  To  recover  the  penalty  in  the  fee-bill,  the  narr.  should  state  the 
particular  service  for  which  the  officer  took  an  illegal  fee.     Ibid. 

7.  On  a  narr.  charging  generally  that  the  defendant,  for  services 
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done  in  his  office  of  sheriff,  on  a  writ  of  Jieri  facias,  took  other  and 
greater  fees  than  were  allowed  by  Act  of  Assembly,  the  judgment 
was  arrested.  Ibid. 

8.  The  prothonotary  can  receive  a  fee  of  75  cents  for  issuing  a 
venire  only  for  the  term  at  which  the  cause  is  tried,  though  it  may 
have  been  repeatedly  before  on  the  trial  list.    Pairo  v.  The  American 
Insurance  Company,  VIII.  374. 

9.  A  prothonotary  is  not  entitled  to  a  separate  attachment  fee  for 
every  witness  whose  name  is  inserted  in  the  writ.    Payran  v.  M'  Wil- 
liams, IX.  154. 

FELONY. 

ARSON,  1. 
ERROR,  13. 
INDICTMENT,  4. 
JOINDER,  1. 

FEME  SOLE. 

There  is  no  feme  sole  trading  in  Pennsylvania,  but  such  as  falls 
within  the  Act  of  1718.     Jacobs  v.  Feathcrstone,  VI.  347. 

FIERI  FACIAS. 
LEASE,  3. 
SHERIFF'S  SALE,  9. 

1.  The  issuing  of  an  alias  fieri  facias  by  the  plaintiff  upon  his 
judgment,  will  not  release  the  sheriff  from  a  liability  which  he  had 
incurred  upon  the  Jieri  facias.    Myers  v.  The  Commonwealth,  II.  60. 

2.  If  a  sheriff,  by  reason  of  neglect  of  duty,  become  liable  for  the 
amount  of  a  Jieri  facias,  a  subsequent  rule  granted  by  the  court,  to 
show  cause  why  the  judgment  upon  which  it  issued  should  not  be 
opened,  and  the  defendant  let  into  a  defence,  will  not  release  the 
sheriff  from  such  liability.     Ibid. 

FIXTURE. 

1 .  The  criterion  of  a  fixture  in  a  mansion-house  or  dwelling,  is 
actual  and  permanent  fastening  to  the  freehold ;  but  this  is  not  the 
criterion  of  a  fixture  in  a  manufactory  or  a  mill.      Voorhis  v.  Free- 
man, II.  116. 

2.  Machinery,  which  is  a  constituent  part  of  the  manufactory,  to 
the  purposes  of  which  the  building  has  been  adapted,  without  which 

,it  would  cease  to  be  such  manufactory,  is  part  of  the  freehold,  though 
it  be  not  actually  fastened  to  it;  and  this  criterion  has  a  place  in 
questions  between  vendor  and  vendee,  heir  and  executor,  as  well  as 
debtor  and  execution  creditor  ;  but  not  between  tenant  and  landlord, 
and  remainder-man.  Ruled,  therefore,  that  a  mortgage  and  sale  of 
a  lot  and  iron-rolling  mill,  with  the  buildings,  apparatus,  steam- 
engine,  boilers,  and  bellows  attached  to  the  same,  passed  the  entire 
set  of  rolls  used  in  the  mill,  whether  actually  in  place,  or  temporarily 
detached  to  make  room  for  such  as  were;  and  that  such  rolls  could 


GENERAL  INDEX.  325 

FIXTURE. 

not  be  seized  and  sold  as  chattels,  on  ajieri  facias  against  the  mort- 
gagor.    Ibid. 

3.  The  rolls  of  an  iron  rolling-mill,  as  well  as  the  iron  plates  with 
which  the  floor  of  such  mill  is  covered,  and  which  are  an  indispen- 
sable part  of  it,  though  not  manufactured  for  that  purpose,  are  part 
of  the  realty,  and  pass  by  a  sale  of  the  rolling-mill.  Pyle  v.  Pen- 
nock,  II.  390. 

FLATS. 

RIVER,  3,  4,  5,  6. 

FOREIGN  ATTACHMENT. 
DISTRESS,  6. 
SHERIFF'S  SALE,  3. 

1.  The  pendency  of  a  foreign  attachment,  as  matter  of  defence, 
can  only  be  made  available  by  a  plea  in  abatement :  if  judgment  has 
been  rendered  upon  it,  and  executed  against  the  garnishee,  who  is 
afterwards  sued  for  the  original  debt,  he  may  plead  it  in  bar.  Irvine 
v.  Lumbermen's  Sank,  II.  190. 

2.  The  pendency  of  a  foreign  attachment  in  another  State,  upon 
which  judgment  has  been  rendered  and  an  injunction  granted  by  the 
Court  of  Chancery  upon  the  garnishee,  forbidding  him  to  pay  to  the 
defendant  in  the  attachment,  is  not  the  subject  of  a  plea  in  bar  in 
this  State,  in  an  action  by  the  original  creditor  against  the  debtor  : 
the  defendant  cart  only  avail   himself  of  it  by  plea  in  abatement. 
Under  such  circumstances,  nothing  short  of  an  actual  payment  of  the 
money  by  the  garnishee,  or  levy  of  his  goods  upon  an  execution,  can 
be  pleaded  in  bar.     Lowry  v.  Lumbermen's  Bank,  II.  210. 

3.  Interrogatories  put  to  the  garnishee  in  foreign  attachment  must 
concern  the  estate  and  effects  of  the  defendant  in  his  hands,  or  debts 
due  from  him  to  the  defendant.     Therefore,  a  judgment  against  a 
garnishee,  who  is  a  justice  of  the  peace,  for  not  answering  interro- 
gatories as  to  the  number,  amount  and  time  of  entry  of  judgments 
on  his  docket  in  favour  of  the  defendant  in  the  attachment,  and  the 
names  of  the  defendants  therein,  is  erroneous.     Corbyn  v.  Bollman, 
IV.  342. 

4.  Semble,  that  a  justice  of  the  peace  cannot  be  made  a  garnishee 
in  foreign  attachment,  in  respect  of  money  received  by  him  on  judg- 
ments rendered  before  him.     Ibid. 

5.  A  judgment  against  the  garnishee  in  foreign  attachment  for  not 
answering  interrogatories,  that  he  has  in  his  possession  goods  and 
effects  of  the  defendant  to  an  amount  to  satisfy  the  demand  o'f  the 
plaintiff,  together  with  all  legal  costs  and  charges,  is  good.     Ibid. 

6.  In  foreign  attachment  against  a  corporation  as  defendant,  the 
civil  death  of  the  corporation  before  judgment  against  it,  produced 
by  the  decree  of  forfeiture  of  its  charter  by  a  judicial  tribunal,  dis- 
solves the  attachment.     Farmers'  and  Mechanics'  Bank  v.  Little, 
VIII.  207. 

7.  The  garnishee  may  take  advantage  of  this  by  pleading  it,  not- 

ix.  —  2  c 
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withstanding  judgment  had  been  entered  against  the  defendant  for 
default  of  appearance.     Ibid. 

8.  Such  decree  of  a  court  forfeiting  a  charter,  made  before  judg- 
ment signed  in  the  foreign  attachment,  appealed  from  by  a  devolu- 
tive  appeal,  which  had   not  the  effect  by  the  law  of  the  State  to 
suspend  proceedings,  afterwards  reversed  by  the  appellate  tribunal 
because  the  reasons  given  by  the  court  below  were  erroneous,  but 
making  a  like  decree,  does  not  restore  the  corporation  as  to  inter- 
mediate acts  done  in  pursuance  of  the  prior  forfeiture,  so  as  to 
render  the  judgment  by  default  in  foreign  attachment  valid.     Ibid. 

9.  Any  debt  due  by  the  garnishee  in  a  foreign  attachment  to  the 
defendant  at  the  time  of  the  answer  to  interrogatories  is  embraced 
by  the  attachment.     Franklin  Fire  Insurance  Company  v.  West, 
VIII.  350. 

10.  A  claim  uncertain  at  the  time  of  the  attachment,  but  rendered 
certain  at  the  time  of  the  answer  to  the  interrogatories,  is  embraced. 
Ibid. 

11.  An  assignment  after  the  attachment  is  subject  to  its  lien,  and 
will  not  convey  as  against  the  plaintiff  in  the  attachment  a  claim 
uncertain  at  the  time  of  the  attachment,  but  fixed  and  ascertained 
when  the  answers  to  the  interrogatories  are  put  in.     Ibid. 

FORBEARANCE. 

GUARANTY,  7,  8. 

In  assumpsit  on  a  promise  to  pay  the  debt  of  another  in  conside- 
ration of  forbearance,  the  fact  that  the  debt  was  not  due  at  the  time 
of  the  promise,  or  that  it  was  voidable  in  consequence  of  the  in- 
fancy of  the  debtor,  or  that  it  was  barred  by  the  Act  of  Limitation, 
furnishes  no  defence  to  the  action.  Hesser  v.  Steincr,  V.  476. 

FORFEITURE. 

ACT  OF  ASSEMBLY,  3. 
FOREIGN  ATTACHMENT,  6,  7,  8. 

FORGERY. 

BILLS  OF  EXCHANGE,  &c.  6. 

FRAUD. 

EVIDENCE,  70,  71. 

PRINCIPAL  AND  AGENT,  4,  19. 

SHERIFF'S  SALE,  7,  22. 

TRESPASS,  5. 

VENDOR,  &-c.  43,  46. 

1.  Lien  creditors,  as  well  as  others,  may  purchase  jointly  at 
sheriff's  sale,  if  all  be  open  and  fair.  A  combination  of  interests 
for  that  purpose  is  not  necessarily  corrupt.  It  is  the  end  to  be  ac- 
complished which  makes  such  a  combination  lawful  or  otherwise  • 
if  it  be  to  depress  the  price  of  the  property  by  artifice,  the  purchase 
will  be  void ;  if  it  be  to  raise  the  means  of  payment  by  contribution, 
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or  to  divide  the  property  for  the  accommodation  of  the  purchasers, 
it  will  be  valid. 

If  a  purchaser  at  sheriff's  sale  participate  in  a  fraudulent  contri- 
vance, by  which  he  was  enabled  to  become  the  purchaser,  in  an 
action  of  ejectment  against  him  for  the  property  purchased,  it  is  not 
necessary  that  the  plaintiff  should  offer  to  refund  the  amount  which 
was  bid  at  the  sheriff's  sale  and  paid  for  the  title.  Smull  v.  Jones, 
I.  128. 

2.  To  set  aside  a  solemn  instrument  between  parties,  and  convert 
it  into  an  obligation  of  different  purport,  on  the  ground  of  fraud  or 
mistake,  the  evidence  of  it  must  be  what  occurred  at  the  execution 
of  the  instrument,  and  should  be  clear,  precise,  and  indubitable. 
And  it  is  error  to  submit  the  question  of  fraud,  in  such  a  case,  to 
the  jury,  upon  slight,  trivial,  parol  evidence.     Stine  v.  Sherk,  I. 
195. 

3.  A  fraudulent  vendee  gains  no  title  to  the  land  by  a  sheriff's 
sale,  nor  interest  in  it,  notwithstanding  an  innocent  creditor  may  by 
that  very  sale  obtain  a  good  title  to  the  money.     It  shall  be  a  good 
sale  as  to  the  creditor,  to  entitle  him  to  receive  the  money,  and  yet 
no  sale  as  to  the  fraudulent  vendee,  to  enable  him  to  shelter  the  land 
against  pursuit.     Foulk  v.  M'Farlane,  I.  297. 

4.  If  an  agreement  of  settlement  between  partners  be  set  aside, 
in  an  action  upon  it,  on  the  ground  of  fraud  in  obtaining  it,  the 
parties  are  thereby  restored  to  their  original  rights  and  liabilities, 
and  an  action  of  account  render  will  afterwards  lie  by  one  against 
the  other.     Leonard  v.  Leonard,  I.  342. 

5.  The  purchaser  of  a  chattel  for  a  valuable  consideration  will 
not  be  prejudiced  in  his  title  by  the  fraud  of  him  from  whom  he 
purchased,  of  which  he  had  no  notice.      Thompson  v.  Lee,  III.  479. 

6.  In  an  action  of  ejectment,  where  the  plaintiff's  right  to  recover 
is  founded  upon  an  allegation  of  fraud  in  a  sheriff's  sale  of  the  pro- 
perty as  the  estate  of  the  plaintiff,  all  the  proceedings  by  which  the 
sale  was  made,  and  the  exceptions  to  it,  and  confirmation  of  it  by 
the  court,  are  competent  evidence.     Smull  v.  Jones,  VI.  122. 

FRAUDULENT  CONVEYANCE. 

A  conveyance  by  a  father  to  his  sons  in  consideration  of  an  agree- 
ment on  their  part  to  pay  his  debts,  is  not  fraudulent  or  void  as  to 
the  creditors  of  the  father.  Pattison  v.  Stewart,  VI.  72. 

FRAUDS  AND  PERJURIES. 
CONTRACT,  21. 
PAROL  CONTRACT,  2. 
TRUST,  &c.,  27. 

1.  If  one  buys  the  defendant's  property  at  sheriff's  sale,  and  ver- 
bally agrees  to  hold  it  in  trust  for  the  defendant,  with  a  right  of  re- 
demption within  a  limited  period,  it  is  a  contract  resting  in  parol 
merely,  and  not  transferring  any  title  in  the  land.  Fox  v.  Hrffner, 
I.  372. 
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2.  The  delivery  of  possession  of  part  of  the  property  in  com- 
pliance with  a  parol  contract  for  the  sale  of  land,  is  not  such  an 
execution  of  it  as  will  take  it  out  of  the  operation  of  the  statute  of 
frauds  and  perjuries.     Allen's  Estate,  I.  383. 

3.  A  vendor  cannot  maintain  an  action  to  recover  the  purchase- 
money  of  land,  upon  a  parol  agreement  of  sale,  and  proof  of  per- 
formance of  the  contract  on  his  part ;  but  he  may  recover  damages 
from  the  vendee  pn  the  parol  agreement.    Wilson  v.  Clarke,  I.  554. 

FREIGHT. 

COMMON  CARRIER,  1. 

GENERAL  ASSEMBLY. 

TRUST  AND  TRUSTEE,  1. 

GIFT. 

HUSBAND,  &c.,  7. 

GOOD  WILL. 

EXECUTORS,  &c.,  34. 

GRAND  JURY. 
MOB,  2. 

GRANT. 

WAY,  1. 

Grant  of  a  cartway  "  of  eight  feet  wide  at  least,"  agreeable  to  a 
plan  and  draft  endorsed,  held  to  entitle  the  grantee  to  more  than 
eight  feet,  if  necessary  for  its  use  as  a  cartway.  Roberts  v.Wilcock, 
VIII.  464. 

GROUND-RENT. 

BANKRUPT,  8. 

DEVISE,  18. 

SHERIFF'S  SALE,  33,  34,  35. 

1.  One  owning  a  ground-rent  and  bound  by  covenant  to  release  it 
on  being  paid  the  principal,  died,  leaving  an  executor  and  devising 
his  estate,  one-half  in  trust  for  the  wife  of  the  executor,  the  other 
half  to  another  person,  and  the  ground-rent  was  subject  to  a  general 
lien  for  the  testator's  debts,  and  to  a  mortgage  by  and  judgments 
against  the  testator.    Decreed  that  the  executor  and  wife  should  join 
in  a  release  on  the  executor's  receiving  the  amount  due,  he  first  giv- 
ing bond  as  directed  by  the  Act  of  Assembly.    Ex  Parte  Peneveyre, 
VI.  447. 

2.  Ground-rent  created  by  deed  with  a  clause  of  re-entry  is  paya- 
ble out  of  the  proceeds  of  a  sheriff's  sale  of  the  property  under  a 
judgment  by  a  stranger  in  preference  to  such  judgment.    Pancoast'x 
Appeal,  VIII.  381. 

3.  Under  the  Act  of  1772,  a  ground-rent  landlord  is  not  entitled 
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to  be  paid  his  ground-rent  out  of  goods  on  the  premises  sold  by  the 
sheriff  on  execution  against  the  owner  of  the  ground  in  possession 
Pattison  v.  M'Grcgor,  IX.  180. 

4.  An  amount  of  ground-rent,  the  arrears  of  several  years,  is  pay- 
able out  of  the  proceeds  of  a  sale  by  the  sheriff  of  the  premises  out 
of  which  the  rent  is  payable,  although  during  all  the  time  the  rent 
was  accruing  there  was  property  on  the  premises  which  might  have 
been  distrained ;  but  it  does  not  follow  that  interest  will  be  allowed 
upon  such  arrearages.  Dougherty's  Estate,  IX.  189. 

GROUND-RENT  DEED. 

Articles  of  agreement  to  let  land  on  a  certain  ground-rent  forever, 
with  covenant  for  its  payment  free  of  taxes,  the  grantor  to  execute  a 
deed  or  deeds  when  the  ground  is  improved  by  buildings.  The  land 
not  being  improved,  nor  the  rent  paid,  the  grantor  obtains  judgment 
against  the  grantee  in  an  action  of  covenant,  and  sells  the  ground  on 
an  execution,  and  becomes  the  purchaser.  Held,  that  the  grantee 
was  discharged  from  his  covenant.  Huston  v.  Davidson,  VIII.  181. 

GUARANTY. 

AGREEMENT,  13. 
BILLS  OF  EXCHANGE,  &.C.,  5. 
CONTRACT,  19,  25. 
DEBTOR  AND  CREDITOR,  2. 
LETTER  OF  CREDIT,  1. 
PRINCIPAL  AND  SURETY,  1. 
VENDOR,  &,c.  37. 

1.  A  special  guaranty  of  payment  endorsed  upon  a  negotiable  note 
may  not  be  treated  as  a  blank  endorsement,  so  as  to  enable  any  holder 
to  sue  the  guarantor  in  his  own  name.    It  does  not  induce  that  broad 
mercantile  responsibility  which  a  blank  endorsement  does.     Sncvily 
v.  EM,  I.  203. 

2.  A  note  with  its  blank  endorsements  and  guaranties,  in  the  ab- 
sence of  proof  to  the  contrary,  forms  an  entire  transaction ;  hence, 
in  an  action  upon  a  guaranty  endorsed  upon  a  negotiable  note ;  it  is 
not  necessary  to   prove  any  other  consideration  for  it  than  what 
appears  upon  the  paper.     Snevily  v.  Johnston,  I.  307. 

3.  M.  as  the  administrator  of  E.  had  a  judgment  and  execution 
against  B.,  which,  in  consideration  of  forbearance,  S.  agreed  to  pay  : 
S.  cannot  avail  himself  of  the  defence,  that  the  judgment  which  he 
agreed  to  pay  was  given  to  E.  as  an  indemnity  for  endorsements 
which  he  made  for  B.,  and  that  he,  S.,  had,  since  the  death  of  E., 
paid  the  notes  which  he  had  endorsed.     Silvis  v.  Ely,  III.  420. 

4.  Eight  days  after  the  execution  of  an  administration  bond  by  A. 
as  security  for  B.  the  administrator,  C.  wrote  to  A.  that  at  the  request 
of  B.  he  promised  and  agreed  to  indemnify  A.  against  all  loss  or 
injury  he  might  sustain  in  consequence  of  having  become  security 
for  B.  in  that  business.     Held,  that  the  consideration  was  a  continu- 
ing one,  and  sufficient  to  sustain  an  action  of  assumpsit  by  A.  against 
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C.  for  indemnity  against  a  loss  that  afterwards  happened  to  him  by 
reason  of  the  default  of  B.  the  administrator.  Carroll  v.  Nixon,  IV. 
577. 

5.  Whether  in  such  case  the  promise  was  not  made  in  consequence 
of  a  precedent  request,  ought  to  be  submitted  to  the  jury  to  judge 
from  the  circumstances  given  in  evidence,  as  such  precedent  request 
may  necessarily  arise  out  of  those  circumstances  without  being  ex- 
pressly proved.     Ibid. 

6.  If  a  promise  be  made  to  pay  the  debt  of  another  if  the  creditor 
will  take  the  debtor's  note  payable  at  a  distant  day,  the  promisor 
must  have  notice  that  the  proposition  is  acceded  to,  and  the  note 
accepted,  otherwise  he  will  not  be  liable  on  his  guaranty.    Patterson 
v.  Reed,  VII.  144. 

7.  The   issuing  of  a  writ  of  summons,  although   returned   not 
served,  is  a  suit  brought ;  and  would  release  the  guarantor  of  a  bond 
who  had  stipulated  in  consideration  of  total  forbearance.     Caldwell 
v.  Hcitshu,  IX.  51. 

8.  "  Further  forbearance"  as  the  consideration  of  a  guaranty  is 
construed  to  mean  forbearance  for  a  convenient  or  reasonable  time, 
taking  into  view  in  its  computation,  as  one  element,  the  period  which 
had  theretofore  been  permitted  to  elapse  without  enforcing  payment ; 
and  what  is  a  reasonable  or  convenient  time,  the  court  must  deter- 
mine.    Ibid. 

GUARDIAN  AND  WARD. 

DEVISE,  20. 
INFANT,  3. 
LIMITATION,  18,  19. 
SCHOOL  TAX,  1. 
TAXES,  3. 
TRUST,  &c.,  22. 

1.  A  guardian  stands  in  relation  to  his  ward  in  loco  parentis,  and 
may  maintain  an  action  on  the  case  and  recover  damages  for  her 
seduction.     Fernsler  v.  Moyer,  III.  416. 

2.  An  action  of  indebitatus  assumpsit  will  not  lie  against  a  guar- 
dian for  necessaries  supplied  to  his  ward  without  his  consent.     Call 
v.  Ward,  IV.  118. 

3.  If  a  guardian  refuses  to  supply  his  ward  with  necessaries,  the 
remedy  is  by  application  to  the  Orphans'  Court  to  have  him  discharged ; 
or  the  ward  may  purchase  them  himself,  or  have  them  purchased  for 
him,  for  the  recovery  of  the  price  of  which  an  action  would  lie 
against  the  minor,  but  not  against  his  guardian  personally.     Ibid. 

4.  After  the  marriage  of  a  female  ward,  any  money  received,  if 
any  such  could  be  received  by  the  guardian  for  her,  would  be  re- 
ceived, not  as  guardian,  but  to  be  paid  over  to  her  husband;  could 
be  sued  for  in  a  court  of  law,  and  is  barred  in  six  years.     Bull  v. 
Towson,  IV.  557. 

5.  After  a  ward  comes  of  age,  the  fiduciary  relation  of  guardian 
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ceases ;  they  stand  as  debtor  and  creditor ;  and  the  claim  of  the 
ward  is  clearly  within  the  Statute  of  Limitations.     Ibid. 

6.  Where  twenty-two  years  had  elapsed  since  a  ward  came  of  age 
and  her  marriage,  the  Orphans'  Court  would  have  done  right  to  have 
refused  a  citation  to  the  administrators  of  her  deceased  guardian  to 
settle  an  account.     Ibid. 

7.  A  man  who  had  ceased  to  be  guardian  could  not  be  made  an- 
swerable for  the  neglect  of  an  administrator,  on  whom  he  had  no 
right  to  call,  and  whom  he  could  not  sue.     Ibid. 

8.  It  is  a  bad  practice  for  guardians  to  settle  with  their  wards 
after  they  come  of  age  and  take  a  release ;  they  ought  to  settle  their 
account  in  court  and  have  it  approved. 

Yet  if  the  ward  receives  the  amount  due  to  him  and  releases  the 
guardian,  he  ought  not  to  trouble  him  afterwards  without  pointing 
out  some  mistake  or  fraud  to  his  prejudice,  especially  after  a  lapse 
of  four  years  and  other  circumstances. 

Notwithstanding  such  release,  however,  if  the  ward  accepted  bank- 
stock  from  the  guardian  at  the  price  he  gave  for  it,  which  \vas  above 
its  then  market  value,  the  guardian  is  bound  to  make  good  the  dif- 
ference. Lukens's  Appeal,  VII.  48. 

9.  It  is  wrong  in  a  guardian  to  invest  his  ward's  money  in  stock 
in  his  own  name ;  if  he  does,  equity  would  give  the  ward  the  right 
to  the  stock  if  it  rose  in  value,  and,  if  it  fell,  make  the  guardian  pay 
with  legal  interest.     Ibid. 

10.  If  a  guardian  trade  with  his  ward's  money,  or  use  it  so  as  to 
make  compound  interest,  he  will  be  charged  with  compound  interest. 
So,  if  he  be  expressly  directed  by  will,  or  be  guilty  of  misfeasance 
or  negligence;  but  the  general  rule  is  in  favour  of  simple  interest 
only.     Ibid. 

11.  Where  ejectment  for  the  whole  of  a  tract  of  land  was  brought 
by  a  guardian  on  behalf  of  his  ward,  who  claimed  it  as  conveyed  to 
his  father  by  his  grandfather,  and  the  verdict  and  judgment  were  for 
the  defendant,  and  on  the  application  of  the  guardian  and  one  of  the 
five  heirs  of  the  grandfather,  the  Orphans'  Court  decreed  a  sale, 
because  it  could  not  be  divided,  and  the  tract  was  sold  to  a  purchaser, 
and  the  guardian  received  the  minor's  share  of  the  purchase  money 
and  paid  the  balance,  deducting  expenses  of  maintenance,  to  the 
minor  on  his  arrival  at  21,  it  was  held,  that  the  minor  was  concluded 
from  contesting  the  title  of  the  purchaser.      Wilson  v.  Bigger,  VII. 
111. 

12.  A  promise  "to  the  guardians  of  the  minor  children  of  A.  B," 
is  a  promise  to  the  minors,  and  should  be  sued  in  their  name.   Cars- 
kaddcnv.M'Ghec,VH.  140. 

HABEAS  CORPUS. 

The  relator  on  a  writ  of  habeas  corpus  had  been  bound  over  by 
the  Court  of  Quarter  Sessions  during  its  session  to  answer  thereat  a 
charge  of  misdemeanor,  &c.  Held,  that  the  case  came  under  the 
provisions  of  the  6th  section  of  the  Act  of  February  8th  1785,  and 
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the  writ,  if  returnable  at  all,  must  be  to  the  Judges  of  the  Court  of 
Quarter  Sessions,  who  alone  have  jurisdiction  until  after  the  end  of 
the  term  or  session.  Commonwealth  ex.  rclat.  Jack  \.  The  Sheriff', 
VII.  108. 

HAND-BILL. 

EVIDENCE,  107,  109. 

HIGHWAY. 

RIVER,  1. 

The  obstruction  or  deepening  of  the  waters  of  a  stream,  which  is 
a  public  highway,  by  authority  of  an  Act  of  Assembly,  is  not  the 
subject  of  a  claim  of  damage  by  the  owner  of  the  adjoining  land  for 
an  injury  done  to  or  destruction  of  a  fording  across  the  stream. 
Zimmerman  v.  Union  Canal  Co.,  I.  346. 

HUSBAND  AND  WIFE. 
BILLS,  31,  32,  34. 
DEVISE,  36. 
EXECUTORS,  &c.,  10. 
LEGACY,  7. 
MORTGAGE,  3. 
SET-OFF,  7. 
SLANDER,  4. 

1.  If  an  administrator  de  bonis  non,  with  a  will  annexed,  whose 
wife  is  a  legatee  in  the  will,  receive  assets  of  the  estate  sufficient  to 
pay  the  legacies,  and  die  without  settling  any  account  of  his  admi- 
nistration, leaving  his  wife  surviving  him,  it  is  such  a  reducing  to 
possession  of  the  choses  in  action  of  the  wife,  as  will  preclude  a 
recovery  by  her  after  his  death.     Ellis  v.  Baldwin,  I.  253. 

2.  The  compensation  of  a  wife  for  owelty  of  partition  already 
made,  is  subject  to  the  control  of  the  husband,  who  may  submit  it 
to  arbitrators ;  and  upon  the  subsequent  death  of  the  husband,  the 
wife's  rights  will  stand  as  if  she  had  entered  into  the  submission 
when  sole,  and  remained  so.     Straiobridge  v.  Funstone,  I.  517. 

3.  A  husband  who  takes  the  bond  of  an  executor  for  the  legacy 
of  his  wife,  and  obtains  a  judgment  upon  it,  thereby  reduces  it  into 
possession,  so  that  upon  his  death  it  will  go  to  his  personal  repre- 
sentatives.    Stewart's  Appeal,  III.  476. 

4.  If  partition  be  made  between  tenants  in  common,  who  are  femes 
covert,  and  mutual  releases  be  executed  to  the  husbands,  they  do  not 
vest  absolute  estates  in  them,  but  only  in  trust  for  their  wives.     But 
if  such  releases  do  not  recite  the  partition,  but  a  moneyed  considera- 
tion only,  a  purchaser  without  notice  would  take  an  absolute  estate. 
Weeks  v.  Haas,  III.  520. 

5.  A  parol  antenuptial  settlement  by  which  the  husband  and  wife 
agreed  that  the  wife's  chattels  should  continue  hers  notwithstanding 
the  marriage,  and  they  were  so  treated  by  him  during  the  marriage, 
is  binding  at  the  decease  of  either  or  both ;  and  the  husband  has  no 
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right  of  survivorship,  nor  does  the  intestate  law  affect  them.     Gack- 
enbach  v.  Brouse,  IV.  546. 

6.  Declarations  by  the  husband  before  and  after  marriage,  are 
evidence  to  show  an  antenuptial  agreement  for  the  wife's  chattels. 
Ibid. 

7.  Where  a  gift  by  a  husband  to  his  wife  is  reasonable  and  not  in 
fraud  of  creditors,  equity  sustains  it  as  a  provision  for  her,  to  which 
the  interposition  of  a  trustee  is  not  indispensable ;  but  such  gift  must 
be  established  by  clear  and  convincing  proof,  not  only  of  the  act  of 
donation  and  delivery,  but  of  her  separate  custody  of  it.     Herr's 
Appeal,  V.  494. 

8.  The  declaration  and  separate  examination  of  a  married  woman, 
required  by  the  Act  of  27th  March  1832,  to  entitle  her  husband  to 
the  share  of  her  intestate  father's  estate  secured  by  recognizance  in 
the  Orphans'  Court,  must  be  filed  during  the  lifetime  of  the  wife ; 
otherwise,  at  her  death,  it  will  go  to  her  heirs  at  law.     Beyer  v. 
Reesor,  V.  501. 

9.  Arrears  of  alimony  due  at  the  death  of  the  wife  in  the  case  of 
a  divorce  a  mensd  et  thoro,  are  not  recoverable  from  the  husband  by 
the  personal  representatives  of  the  wife.     But  if,  during  the  life  of 
the  wife,  the  husband  unjustly  avoids  the  payment,  by  reason  of 
which  the  wife  contracts  debts,  and  her  representatives  sue  for  the 
use  of  her  creditors,  then  they  may  recover.     Clark  v.  Clark,  VI.  85. 

10.  A  husband  is  entitled  to  letters  of  administration  upon  his 
wife's  estate ;  and  if  they  issue  to  a  third  person,  he  will  be  a  trustee 
for  the  husband ;  but  in  an  action  by  him  against  the  husband,  the 
regularity  of  the  letters  of  administration  cannot   be   impeached. 
Ibid. 

11.  Where  land  is  bought  by  and  conveyed  to  a  daughter,  whose 
mother  assists  her  to  pay  for  it  with  money  paid  on  a  bond  of  her 
own,  the  proceeds  of  her  land,  such  money  is  not  necessarily  to  be 
taken  to  have  been  reduced  into  possession  by  the  husband  of  the 
mother,  merely  because  he  joined  her  in  the  receipt  given  to  the  ob- 
ligor, if  the  husband  never  exacted  the  payment  of  the  bond,  and  the 
money  did  not  pass  through  his  hands,  and  he  exercised  no  act  of 
ownership  over  it.      Timbers  \.  Katz,  VI.  290. 

12.  Between  the  husband  and  wife,  his  possession  of  a  chose  in 
action  may  be  qualified  by  his  intention,  and  the  ownership  follows 
his  will ;  and  it  is  the  same  even  against  creditors  or  their  trustees 
under  the  Insolvent  Act.     Ibid. 

13.  Where  the  husband  lives  in  the  same  city  as  the  wife,  and  the 
wife  contracts  debts  for  shopkeeping,  and  the  husband  and  wife  are 
living  separate,  the  husband  and  wife   are  not   suable.     Jacobs  v. 
Feather  stone,  VI.  346. 

14.  Even  if  they  were  necessaries  furnished,  and  the  husband 
were  liable,  the  wife  cannot  be  joined  as  defendant  in  the  suit.  Ibid. 

15.  Where  the   husband  disagreed  with  his  wife  and  separated 
from  her,  and  the  state  of  feeling  between  them  was  hostile,  and  he 
was  absent  in  a  distant  State,  the  mere  circumstance  of  the  wife's 
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having  possession  of  the  husband's  bond  does  not  cause  a  presump- 
tion that  he  delivered  it  to  her  with  authority  to  receive  the  interest 
upon  it. 

Nor  is  such  presumption  raised  by  the  husband's  having  turned 
her  away  without  reasonable  cause,  and  without  providing  the  means 
of  support.  Walker  v.  Simpson,  VII.  83. 

16.  The  husband  is  not  liable  for  money  lent  to  the  wife  to  pro- 
cure necessaries,  unless  at  his  request ;  and  it  is  the  same  as  to  an 
infant. 

But  in  equity,  if  a  debtor  to  the  husband  has  paid  money  to  the 
wife  and  she  used  it  for  necessaries,  where  the  husband  turned  her 
away  without  cause,  the  debtor  is  permitted  to  stand  in  the  place  of 
the  creditor,  and  defalk  the  money  advanced  in  a  suit  for  the  debt. 
Ibid. 

17.  Unless  it  be  shown  the  husband  turned  away  his  wife  without 
cause,  he  will  not  be  liable  for  necessaries  furnished  her.     Ibid. 

18.  If  a  husband  and  wife  join  in  the  sale  and  conveyance  of  the 
real  estate  of  the  wife,  and  the  husband  receive  the  purchase  money, 
he  receives  it  as  his  own,  and  the  law  does  not  raise  any  implied 
trust  in  favour  of  the  wife.     And  if  the  purchase  money  be  applied 
to  the  purchase  of  other  real  estate,  and  the  conveyance  be  to  the 
husband  and  his  heirs,  upon  his  death  the  wife  has  no  peculiar  equity 
arising  out  of  the  circumstances.     Benedict  v.  Montgomery,  VII. 
238. 

19.  Upon  the  sale  by  a  husband  and  wife  of  the  wife's  lands,  and 
a  subsequent  separation,  an  agreement  between  them  that  one-half 
of  the  unpaid  purchase  money  shall  be  paid  to  the  attorney  of  the 
wife  for  her  sole  use  and  maintenance,  upon  her  giving  security  to 
indemnify  the  husband  against  any  debts  which  she  might  contract, 
is  binding  between  the  parties;  and  upon  the  money  having  been 
paid  by  the  purchaser  to  the  attorney  of  the  wife,  the  husband  cannot 
maintain  assumpsit  for  money  had  and  received  against  him,  although 
the  wife  had  not  given  the  indemnity  against  her  debts,  which  the 
agreement  required :  he  could  only  sue  and  declare  specially  upon 
the  agreement,  setting  out  a  breach ;  and  the  damages  then  recover- 
able would  be  measured  by  the  amount  of  debts  of  the  wife  which 
the  husband  had  been  obliged  to  pay.     Lehr  v.  Beaver,  VIII.  102. 

20.  A  husband  and  wife,  seised  in  right  of  the  wife  of  an  estate 
of  inheritance,  "  granted,  demised,  leased,  set  and  to  farm  let  the 
same  unto  A.  B.,  to  have  and  to  hold  to  the  said  A.  B.,  his  heirs  and 
assigns,  from  the  day  of  the  date  hereof,  for  and  during  the  existence 
of  the  world,  he  yielding  and  paying  therefrom  and  thereout  yearly 
and  every  year  hereafter  to  the  said  grantors,  their  heirs  and  assigns, 
the  yearly  rent  of  $100 ;"  and  in  the  same  deed  the  grantees  cove- 
nanted to  erect  a  house  upon  the  premises  of  the  value  of  $100; 
and  upon  their  failure  so  to  do,  a  right  to  the  grantors  to  re-enter 
was  reserved :  Held,  that  upon  the  death  of  the  wife  the  husband 
was  seised  of  the  whole  estate  created  by  the  deed  in  fee,  and  it  was 
subject  to  a  levy  and  sale  for  the  payment  of  his  debts.     Robb  v. 
Beaver,  VIII.  107. 


GENERAL  INDEX.  335 

HUSBAND  AND  WIFE. 

21.  A  post-nuptial  contract  between  husband  and  wife,  though 
declared  void  at  law,  is  held  good  and  carried  into  effect  in  equity. 
Duffy  v.  The  Insurance  Company,  VIII.  413. 

22.  If  made  without  a  valuable  consideration,  it  will  be  deemed 
fraudulent  in  law  against  creditors;   but  if  a  valuable  consideration 
is  received  by  the  husband  from  his  wife  for  a  settlement  to  her 
separate  use,  it  is  valid.     Ibid. 

23.  Where,  therefore,  the  husband  had  a  life-estate  in  his  wife's 
land,  and  in  consideration  of  §4000  paid  them,  they  joined  in  a  con- 
veyance of  the  fee  in  trust  to  collect  the  rents  and  apply  one-half  of 
them  to  its  repayment,  and  to  pay  the  other  half  to  such  persons  as 
the  wife  should  direct,  and   afterwards   in   trust  to  convey  as  she 
should  direct,  and  subsequently  made  another  conveyance  to  the 
assignees  of  that  deed,  in  consideration  of  $12,000  advanced  to  the 
wife  to  enable  her  to  pay  off  the  84000,  in  trust  to  sell,  mortgage  or 
let  the  premises;  and  after  repaying  the  812,000,  to  pay  off  certain 
creditors  of  the  husband  to  the  amount  of  $5509.25,  which  sum 
greatly  exceeded  the  value  of  the  husband's  life-estate  (the  property 
consisting  of  unproductive  lots),  and  there  being  no  ground  to  pre- 
sume fraud  or  collusion,  the  conveyances  were  held  to  be  valid. 
Ibid. 

IMPROVEMENT. 

UNSEATED  LAND,  6,  12,  36. 

VENDOR,  72. 

WARRANT  AND  SURVEY,  23. 

1.  A  defendant  in  ejectment  who  is  in  actual  possession,  claiming 
title  by  warrant  and  survey,  is  not  entitled  to  compensation  for  im- 
provements made  upon  the  land,  by  reason  of  his  having  purchased 
a  treasurer's  title,  which  he  had  previously  annulled  by  redemption. 
Orr  v.  Cunningham,  IV.  294. 

2.  Where  a  man  encourages  another  to  settle  upon  and  improve 
land,  and  expend  his  money  and  labour  upon  it,  he  will  not  after- 
wards be  permitted  to  take  it  from  him,  although  he  has  an  older 
and  better  title  for  it,  and  although  his  encouragement  was  given  in 
ignorance  of  his  own  rights.     M'Kelvey  v.  Truby,  IV.  323. 

3.  If  one  in  possession  of  land  makes  large  and  valuable  improve- 
ments upon  it,  with  notice  of  an  outstanding  title  in  another,  it 
clothes  him  with  no  equity  with  which  he  can  defend  himself  in  an 
ejectment  founded  upon  that  title.     Paden  v.  Akin,  VII.  456. 

INCUMBRANCE. 

VENDOR,  &c.,  62. 

Merger  depends  generally  upon  the  intention  of  the  parties  to  be 
affected  by  it;  and  an  intent  to  prevent  it  will  be  presumed,  when- 
ever it  is  the  interest  of  the  party  that  the  incumbrance  should  not 
sink  in  the  inheritance.  Richards  v.  Ayres,  I.  485. 
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INDEMNITY. 

ASSIGNMENT,  5. 
BOND,  1,  6,  7,  8. 

INDICTMENT. 

ACTION,  11. 
PRACTICE,  10. 

1.  Upon  an  indictment  for  forcible  entry,  and  an  acquittal  of  the 
defendants  without  any  finding  by  the  jury  on  the  subject  of  costs, 
an  action  will  not  lie  by  a  witness  on  behalf  of  the  commonwealth, 
to  recover  his  costs  from  the  prosecutor  who  subpo3naed  him.  Strein 
v.  Zeigler,  I.  259. 

2.  Upon  the  trial  of  a  defendant  charged  with  a  criminal  offence, 
he  may  demur  to  the  evidence,  but  the  Commonwealth  will  not  be 
compelled  to  join  in  the  demurrer.     Commonwealth  v.  Parr,  V.  345. 

3.  In  an  indictment  for  fornication  and  bastardy,  the  witness  testi- 
fied, "  He  forced  me;  he  worked  himself  under  me,  and  in  that  way 
forced  me :  I  did  not  give  my  consent."     Upon  a  demurrer  to  this 
evidence  it  was  held,  that  it  was  not  such  as  would  merge  the  offence 
charged  in  the  crime  of  rape,  but  that  the  defendant  might  be  legally 
convicted.     Ibid. 

4.  An  indictment  against  a  principal  and  accessary  in  a  felony, 
contained  two  counts  against  the  principal,  laying  the  barn  burnt  in 
one  as  the  property  of  R.,  and  in  the  other  as  the  property  of  N., 
and  a  third  count  against  the  accessary  that  he  did  "  aid,  abet,  &c. 
the  said  B.  to  do  and  commit  the  said  felony  and  arson,  &c."  Held, 
that  the  word  "  said"  referred  to  the  count  which  was  its  next  ante- 
cedent, and  the  offence  was  thereby  well  laid.  Sampson  v.  The  Com- 
monwealth, V.  385. 

5.  A  confederacy  to  assist  a  female  infant  to  escape  from  her 
father's  control,  with  a  view  to  marry  her  against  his  will,  is  indicta- 
ble as  a  conspiracy  at  the  common  law.     Mifflin  v.  The  Common- 
wealth, V.  461. 

6.  If  murder  be  committed  in  the  perpetration  of  arson,  rape,  bur- 
glary or  robbery,  it  is  not  necessary  that  it  should  be  so  set  out  in  the 
indictment.     Commonwealth  v.  Flanagan,  VII.  415. 

INFANT. 

FORBEARANCE,  1. 
INDICTMENT,  5. 
JUDGMENT,  22. 
MASTER  AND  SERVANT,  3. 

1.  An  over-supply  of  an  infant's  wants,  though  the  articles  might 
in  other  respects  be  ranked  as  necessaries,  gives  a  demand  against 
him  only  for  so  much  as  was  actually  needed ;  and  it  is  the  trades- 
man's duty  to  acquaint  himself  with  the  infant's  circumstances  and 
necessities,  as  well  as  to  take  notice  of  supplies  by  other  tradesmen. 
Johnson  v.  Lines,  VI.  80. 

2.  The  rule  that  no  one  may  deal  with  an  infant,  is  subject  to  the 
exception  that  a  stranger  may  supply  him  with  necessaries ;  but  to 
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bring  the  contract  within  it,  the  burthen  of  proving  the  existence 
of  an  actual  necessity  lies  on  the  tradesman,  who,  in  regard  to  that, 
acts  at  his  peril.  Ibid. 

3.  Though  the  permission  of  a  guardian,  in  a  doubtful  case,  may 
excuse  the  unfitness  of  a  supply  for  the  infant's  degree,  yet  no  per- 
mission to  deal  for  what  is  manifestly  improper  in  quantity  or  sort, 
can  subject  the  infant  to  liability  in  favour  of  one  who  has  dealt  with 
him  mala  fide ;  but  the  guardian  may  make  himself  personally  liable 
by  a  permission  which  amounts  to  an  order.     Ibid. 

4.  What  are  necessaries,  is  a  question  mixed  of  fact  and  law ;  but 
where  an  excessive  supply  has  manifestly  been  so  gross  as  to  shock 
the  senses,  the  court  may  declare  it  to  be  inordinate  in  point  of  law. 
Ibid. 

INJUNCTION. 

1.  An  injunction  will  not  be  granted  to  restrain  an  individual  from 
exercising  the  office  of  school  director,  who  has  accepted  the  office 
of  commissioner  of  an  incorporated  district.     The  question  of  his 
right  to  exercise  the  duties  of  the  office  must  be  tried  by  proceed- 
ings on  a  writ  of  quo  warranto,  which  affords  an  ample  legal  remedy. 
Hagner  v.  Heyberger,  VII.  104. 

2.  Equity  has  no  jurisdiction  with  regard  to  the  election  or  amo- 
tion  of  corporators,  nor  in  case  of  a  public  officer  de  facto  of  a 
municipal  character.     Ibid, 

3.  The  English  chancery  can  by  injunction  restrain  the  commis- 
sion of  acts  contrary  to  equity.     The  limited  chancery  powers  of  the 
courts  of  Pennsylvania  extend  only  to  prevent  acts  contrary  to  law. 
Ibid. 

INSOLVENT. 

ARREST,  1. 

HUSBAND  AND  WIFE,  12. 

JUROR,  5. 

TRUST,  &-c.  14. 

1.  A  voluntary  surrender  of  himself  by  one  who  has  given  bond 
to  take  the  benefit  of  the  Insolvent  Laws,  will  not  relieve  his  bail  from 
the  obligation  contained  in  his  bond.      Wolfram  v.  Strickhouser,  I. 
379. 

2.  After  a  report  of  auditors  has  been  made  and  confirmed,  mar- 
shalling the  assets  among  the  creditors  of  an  intestate  dying  insol- 
vent, it  is  too  late  for  a  creditor,  who  has  not  used  due  diligence,  to 
come  in  for  a  pro  rata  share  of  the  assets.     Stcevcr's  Appeal,  III. 
154. 

3.  The  Act  of  the  16th  of  June  1836,  directing  appeals  to  the 
Supreme  Court  to  be  determined  according  to  the  principles  of  jus- 
tice and  equity,  extends  only  to  appeals  from  the  Orphans'  Court, 
and  does  not  touch  the  case  of  a  report  of  auditors  on  an  insolvent 
estate ;  nor  ip  such  case  can  there  be  a  review,  as  the  rights  of  the 
creditors  are  fixed  by  law,  and  equity  follows  the  law.     Ibid. 

ix.  — 43  2u 
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4.  A  defendant  arrested  upon  a  ca.  sa.  gave  bond  for  his  appear- 
ance to  take  the  benefit  of  the  Insolvent  Law,  and  upon  his  hearing 
his  application  was  rejected;  whereupon  he  surrendered  himself  in 
discharge  of  his  bail,  and  while  thus  in  custody  executed  another 
insolvent  bond  to  the  same  plaintiff,  which  was  approved  by  one  of 
the  associate  Judges,  and  he  was  discharged  :  he  again  made  appli- 
cation for  the  benefit  of  the  Insolvent  Laws,  and  was  again  rejected. 
Held,  that  although  the  second  bond  was  illegal,  in  an  action  upon 
it,  the  defendants  were  estopped  from  asserting  its  illegality,  and  the 
plaintiff  was  entitled  to  recover.     Egbert  v.  Darr,  III.  517. 

5.  The  discharge  of  one  who  gives  bond  for  his  appearance  to 
take  the  benefit  of  the  Insolvent  Law,  by  a  Judge  or  the  prothono- 
tary,  is  binding  upon  the  sheriff  who  has  the  debtor  in  custody, 
whether  the  bond  given  be  legal  or  illegal.  Frick  v.  Kitchen,  IV.  30. 

6.  A  petitioner  for  the  benefit  of  the  Insolvent  Law,  whose  appli- 
cation has  been  rejected,  in  order  to  relieve  his  security,  must  sur- 
render himself  upon  the  day  of  his  rejection ;  a  subsequent  surren- 
der is  ineffectual,  and  an  escape  from  it  would  not  charge  the  sheriff 
with  the  debt.     Ibid. 

7.  The  pending   application   of  an   insolvent   debtor  to  be  dis- 
charged, relieves  him  from  the  necessity  of  making  a  second  appli- 
cation, in  pursuance  of  a  bond  given  to  another  creditor  upon  a 
subsequent  arrest.     M'Clure  v.  Foreman,  IV.  279. 

8.  An  insolvent  debtor,  whose  application   to  be  discharged  is 
pending  in  one  county,  need  not  make  a  second  application  in  an- 
other county  where  he  has  been  arrested  and  given  bond.     Cald- 
cleugh  v.  Carey,  V.  155. 

9.  If  the  petition  of  an  insolvent  for  discharge  be  rejected  because 
he  had  made  the  accompanying  affidavit  before  the  prothonotary, 
who  had  no  power  to  administer  the  oath,  and  he  is  immediately  sur- 
rendered to  jail,  the  condition  of  his  bond  to  take  the  benefit  of  the 
Act  is  forfeited.     Detwiler  v.  Casselberry,  V.  179. 

10.  The  discharge  of  an  insolvent  is  a  matter  of  record,  and  when 
pleaded  in  an  action  on  an  insolvent  bond,  should  conclude  with  a 
prout  patct  per  recordum.     Murphy  v.  Richards,  V.  279. 

11.  Insolvent  bond  dated  llth  January,  conditioned  for  appear- 
ance on  the  third  Monday  of  March  ensuing,  (21st),  to  present  peti- 
tion, &-c.,  for  the  benefit  of  the  Insolvent  Laws.    On  the  18th  March 
the  debtor  applied  for  the  benefit  of  the  Bankrupt  Law  of  the  United 
States,  under  which,  on  the  17th  August,  he  obtained  his  discharge. 
Held,  that  the  application  and  discharge  under  the  Bankrupt  Law 
excused  him  from   complying  with  the  condition  of  the  insolvent 
bond.     Nesbit  v.  Greaves,  VI.  120. 

12.  The  discharge  and  assignment  of  an  insolvent  debtor  vests  in 
his  assignees  the  distributive  share  of  an  intestate  estate  to  which  he 
is  entitled  in  right  of  his  wife  after  the  death  of  the  widow.  Shuman 
v.  Reigart,  VII.  168. 

13.  If  one  who  is  exempt  from  arrest  by  reason  of  his  having 
taken  the  benefit  of  the  Insolvent  Law  suffers  himself  to  be  sued, 


GENERAL  INDEX.  339 

INSOLVENT. 

judgment  to  be  entered,  and  execution  to  issue  against  him,  upon 
which  he  is  arrested  and  gives  a  bond  to  take  the  benefit  of  the  In- 
solvent Law,  and  the  condition  of  the  bond  is  broken  by  his  failure 
to  make  an  application  for  that  purpose,  he  cannot,  in  an  action 
brought  on  that  bond,  avail  himself  of  the  fact  that  his  arrest  was 
illegal.  Johnston  v.  Coleman,  VIII.  69. 

14.  If  one  illegally  arrested  give  bond  with  surety,  conditioned  for  his 
appearance  to  take  the  benefit  of  the  Insolvent  Law,  instead  of  suing 
out  a  habeas  corpus,  the  surety  will  be  bound  by  his  obligation.  Ibid. 

15.  One  who  has  been  arrested  for  debt  prior  to  the  passage  of 
the  Act  of  12th  July  1842,  and  given  bond  and  filed  his  petition  for 
the  benefit  of  the  Insolvent  Laws,  is  not  relieved  from  his  obligation 
to  appear  and  prosecute  his  application  at  the  time  appointed  by  the 
court,  by  the  passage  of  that  Act  before  that  time  arrived ;    and 
upon  his  failure  to  appear,  he  and  his  surety  are  liable  upon  their 
insolvent  bond.     Lillcy  v.  Torbet,  VIII.  89. 

INSOLVENT  BOND. 

1.  In  an  action  upon  an  insolvent  bond,  the  judgment  is  not  for  the 
penalty  of  the  bond,  but  for  the  damages  under  it  for  breaches  in- 
curred at  the  suing  out  of  the  writ.      O'Neal  v.  O'Neal,  IV.  130. 

2.  A  condition  in  an  insolvent  bond  that  the  obligor  shall  appear 
and  make  application  for  the  benefit  of  the  Insolvent  Laws  at  the 
next  term  of  the  court,  is  performed  by  a  discharge  at  an  adjourned 
court  between  the  date  of  the  bond  and  the  time  fixed  in  it  for  hit- 
appearance.     Johnson  v.  Turner,  IV.  465. 

3.  J.  S.  and  G.  S.  brought  an  action  against  W.  F.  K.,  L.  K.  and 
W.  H.  W.,  and  obtained  judgment  therein,   and  on  the  21st  May 
1841,  issued  apiaries  capias  ad  satisfacicndum  thereon,  upon  which 
W.  H.  W.  was  arrested,  and  gave  bond  to  take  the  benefit  of  the 
Insolvent  Laws,  and  was  thereupon  discharged  from  custody.    At  the 
time  of  his  arrest,  W.  H.  W.  was  possessed  of  considerable  personal 
property,  had  more  money  on  deposit  in  bank  than  would  have  paid 
the  amount  of  the  execution,  and  was  the  owner  of  a  large  real  estate. 
He  forfeited  his  bond,  and  an  action  of  debt  was  brought  against 
him  and  his  surety  upon  it,  to  which  he  pleaded  that  by  reason  of 
the  possession  and  ownership  of  the  real  and  personal   above  men- 
tioned, the  arrest  amounted  to  duress,  and  the  bond  was  void.    Held, 
that  since  the  Act  of  16th  June  1836,  exemption  from  arrest  is  a 
privilege,  and  that  submitting  to  it  and  giving  bond  is  a  waiver  of 
the  privilege.      Winder  v.  Smith,  VI.  424. 

INSURANCE. 

AGREEMENT,  10. 
ATTACHMENT,  6. 

1.  The  first  insurance  by  a  fire  office  was  upon  "  merchandise 
generally,  including  liquors  and  groceries  contained  in  store  No.  37, 
Soutli  Wharves,  for  the  use  of  whom  it  may  concern  ;  say  merchan- 
dise without  exception."  A  second  was  made  in  another  office  on 
coffee  and  other  merchandise  without  exception,  either  on  board  the 
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J.  S.  in  this  port,  or  in  the  brick  store,  No.  37,  South  Wharves,  in 
the  cily  of  Philadelphia.  A  loss  happened,  by  fire,  on  goods  in  the 
store  not  brought  in  the  J.  S.,  or  landed  therefrom.  Held,  \.  That 
facts  and  circumstances  out  of  the  instrument  are  inadmissible  to 
show  the  intention  of  the  parties  as  to  the  second  policy  being  a  spe- 
cific insurance  on  other  goods  not  covered  by  the  first.  2.  That,  as 
thus  explained,  there  was  not  necessarily  a  double  insurance,  but  the 
first  might  be  on  goods  generally  in  the  store,  and  the  second  on  spe- 
cific goods  merely,  brought  in  the  J.  S.  or  landed  therefrom. 

Where  there  is  a  clause  in  a  policy  of  insurance,  that  persons  at  that 
office  must  give  notice  of  any  insurance  made  on  their  behalf  by  the 
same,  and  shall  cause  such  other  insurance  to  be  endorsed  on  their 
policy,  in  which  case  each  office  shall  be  liable  to  the  payment  only 
of  a  rateable  proportion  of  any  loss  or  damage  which  may  be  sustained, 
and  unless  such  notice  is  given  the  assured  will  not  be  entitled  to 
recover  in  case  of  loss,  the  condition  applies  to  a  subsequent  as  well 
as  to  a  prior  insurance. 

If  the  second  policy  contain  a  clause  that  such  insurance  shall  not 
be  binding  if  the  assured  has  made,  or  shall  make,  any  other  insur- 
ance on  the  same,  unless  the  same  be  allowed  of  by  said  company, 
and  specified  in  their  policy,  and  then  to  pay  rateably,  such  clause 
does  not  affect  the  first  insurance,  if  the  assured  could  not  at  any 
time  recover  on  the  second  policy. 

The  assured's  informing  the  second  underwriter  that  there  was  a 
former  policy  at  another  office,  but  adding  it  was  on  other  property, 
would  not,  of  itself,  bring  the  case  within  this  clause,  nor  would  it 
be  sufficient  to  make  the  second  company  responsible  in  an  action. 

Qutsre  1  Whether,  in  case  of  an  insurance  against  fire  on  goods, 
with  a  clause  to  pay  rateably  in  case  of  another  insurance,  if  the 
assured  procures  a  second  or  double  insurance  on  the  same  risk,  and 
the  loss  is  less  than  the  whole  amount  insured,  he  may  recover  the 
whole  loss  from  the  first  underwriter,  leaving  him  to  his  remedy 
against  the  other  for  contribution,  or  is  only  entitled  to  a  pro  rata 
payment  from  each  underwriter  ?  Stacey  v.  The  Franklin  Fire  In- 
surance Company,  II.  506. 

2.  In  order  that  a  protest  may  be  evidence  for  the  insured,  it  must 
be  made  within  twenty-four  hours  after  the  vessel  is  moored  on  her 
arrival  at  her  port  of  destination,  or  certainly  before  the  goods  have 
been  landed,  or  the  condition  of  the  cargo  ascertained. 

If  the  extension  of  the  protest  be  delayed  till  afterwards,  the  mere 
noting  the  protest  within  the  twenty-four  hours  would  not  make  it 
evidence.  Fleming  v.  The  Marine  Insurance  Company,  III.  144. 

3.  The  naked  fact  shown  by  the  insured  that  the  goods  after  arri- 
val were  found  damaged  by  sea-water,  is  not  evidence  of  a  loss  from 
a  peril  of  the  sea.     Ibid. 

4.  Insurance,  November  10th  1837,  on  vessel  for  and  during  the 
term  of  twelve  calendar  months,  commencing  that  day  at  noon,  with 
liberty  of  the  globe,  and  if  at  sea  at  the  expiration  of  said  twelve 
months,  the  risk  to  continue  at  the  same  rate  of  premium  until  her 
arrival  at  her  port  of  destination  in  the  United  States.     Held  that 
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evidence  was  admissible  to  prove  that  the  voyage  described  in  the 
policy  was  known  among  merchants  arid  underwriters  as  a  trading 
voyage,  arid  that  on  such  a  voyage,  under  such  a  policy,  it  is  the  usage 
of  trade  that  the  vessel  insured  should  sail  for  any  part  of  the  globe 
to  which  she  can  get  freight  at  any  time  during  the  continuance  of 
the  said  twelve  months;  and  that  by  the  usage  of  trade  she  continued 
to  be  covered  by  such  policy  during  such  voyage  after  the  expiration 
of  the  said  twelve  months ;  and  that  such  usage  was  well  known  to, 
and  acted  on  by  the  underwriters  of  this  port.  Eyre  v.  The  Marine 
Insurance  Company,  V.  116. 

5.  But  evidence  is  not  admissible  to  show  that,  on  the  voyage  next 
preceding  the  one  for  which  the  said  policy  was  effected,  a  different 
contract  was  made  by  the  defendant  with  the  plaintiff,  and  stating 
reasons  for  the  present  one,  but  not  offering  to  prove  anything  which 
occurred  at  the  making  of  the  present  policy,  or  was  alleged  by  the 
defendant.     Ibid. 

6.  Nor  that  the  order  for  insurance  was  drawn  by  the  secretary 
of  the  defendant,  and  the  plaintiff  objected  to  the  insertion  of  the 
words  "  at  her  port  of  destination"  after  the  word  "  arrival,"  and  was 
told  by  the  secretary  that  it  was  immaterial,  and  the  meaning  was 
the  same.     Ibid. 

7.  It  is  one  of  the  principles  of  a  mutual  insurance  company  that 
a  party  insured  shall,  ipso  facto,  be  a  member  of  the  corporation, 
and,  as  such,  bound  by  all  its  by-laws :  hence,  one  which  makes  the 
surveyor  of  the  company  the  agent  of  the  insured,  relieves  the  com- 
pany from  responsibility  in  consequence  of  the  inaccuracy  of  the  sur- 
vey, or  its  want  of  compliance  with  the  requisitions  of  the  by-laws. 
Susquehannah  Insurance  Co.  v.  Pcrrine,  VII.  348. 

8.  If  the  particulars  of  description  which  are  required  by  the  by- 
laws of  a  mutual  insurance  company  to  be  stated  in  the  application 
be  omitted,  the  policy  granted  upon  it  creates  no  liability  on  the  part 
of  the  company.     Ibid. 

INTEREST. 

ADVANCEMENT,  4. 

AGREEMENT,  8. 
ASSIGNMENT,  4. 
ATTORNEY  AT  LAW,  2. 
DAMAGES,  3. 
EJECTMENT,  4. 
GROUND-RENT,  4. 
JUDGMENT,  8. 
SET-OFF,  16. 
SHERIFF'S  SALE,  36. 

1 .  In  an  action  against  a  sheriff  to  recover  the  amount  of  a  lien  upon 
land  sold  by  him,  where  it  appeared  the  sheriff  had  paid  over  the 
money  to  other  lien  creditors,  and  taken  their  refunding  receipts, 
the  plaintiff  is  as  well  entitled  to  recover  interest  as  principal.  Ilccd 
v.  Reed,  I.  235. 

2.  The  amount  of  interest  is  to  be  determined  by  the  law  of  the 

IX.  —  2  D  * 
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place  where  the  contract  is  to  be  executed.  It  may  be  expressly 
reserved,  though  it  exceed  the  rate  allowed  by  the  law  of  domicil  or 
the  law  of  the  forum ;  and  where  no  rate  is  stipulated,  the  parties 
are  presumed  to  have  contracted  with  reference  to  the  law  of  the 
place  of  performance,  whether  statutory  or  customary.  If  the  con- 
tract is  to  be  executed  in  China,  the  measure  of  damages  for  the 
breach  of  it  is  the  customary  rate  of  Chinese  interest.  Archer  v. 
Dunn,  II.  327. 

3.  A  vendee,  under  articles  of  agreement,  who  enters  and  con- 
tinues in  possession,  must  pay  interest  on  the  purchase  money ;  but 
where  he  has  been  harassed  or  disturbed  in  his  possession,  or  there 
has  been  wilful  and  vexatious  delay,  or  gross  or  criminal  laches  on 
the  part  of  the  vendor,  or  where  there  are  well-founded  doubts  of 
the  title,  or  from  neglect  or  otherwise  for  a  length  of  time  no  ad- 
ministrator has  been  appointed  to  receive  payment,  it  is  for  the  jury 
to  determine  whether  the  vendee  is  to  pay  interest.  Kester  v.  Rockel, 

II.  365. 

4.  Upon  an  account  current  between  a  wholesale  merchant  in  the 
city  and  his  customer  in  the  country,  upon  which  partial  payments 
have  been  made,  interest  is  chargeable  from  the  end  of  each  six 
months  after  the  sale  and  delivery.     Koons  v.  Miller,  III.  271. 

5.  In  an  action  upon  a  note  given  in  the  State  of  New  York,  the 
plaintiff  is  entitled  to  recover  interest  at  the  rate  of  seven  per  cent, 
per  annum,  according  to  the  law  of  that  State.     Ralph  v.  Brown, 

III.  395. 

6.  Whether  a  widow  be  entitled  to  recover  interest  upon  a  sum 
secured  to  her  by  recognizance,  in  a  proceeding  in  partition  in  the 
Orphans'  Court,  may,  under  particular  circumstances,  be  referred  to 
a  jury.     Smyser  v.  Smyser,  III.  437. 

7.  Bond  dated  in  1830  conditioned  for  the  payment  of  money  on 
the  1st  of  April  1832,  with  3  per  cent,  interest  from  the  date ;  the 
plaintiff  is  entitled  to  recover  interest  at  3  per  cent,  till  the  time  of 
payment,  and  after  that  legal  interest  at  the  rate  of  6  per  cent.  Lud- 
wick  v.  Huntzingcr,  V.  51. 

8.  An  assignment  in  trust  for  a  preferred  creditor,  to  pay  and 
satisfy  in  full  the  sum  of  §5178,  to  be  paid  to  her  or  whoever  may 
be  entitled  to  receive  it  for  her;  held,  under  the  circumstances,  not 
to  carry  interest  from  the  date  of  the  assignment.  Murphy's  Appeal, 
VI.  223. 

9.  If  an  unconditional  payment  be  made  upon  a  bond  bearing 
interest,  which  is  not  yet  due,  it  must  be  applied  first  to  the  extin- 
guishment of  the  interest  up  to  the  time  when  the  payment  is  made  ; 
then  to  the  principal,  pro  tanto.     Spires  v.  Hamot,  VIII.  17. 

INTESTATE. 

AGREEMENT,  11. 
HUSBAND  AND  WIFE,  8. 
LIEN,  5. 
LIMITATION,  10. 
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PARTITION,  6,  7. 
SET-OFF,  10. 

1.  In  the  distribution  of  the  personal  assets  of  an  intestate,  under 
the  Act  of  19th  April  1794,  the  judgments  of  the  courts  of  another 
State  will  rank  in  the  same  grade  and  be  entitled  to  like  preference 
with  judgments  of  the  courts  of  our  own  State.     Colt's  Estate,  IV. 
314. 

2.  A  person  who  has  received  bonds  and  other  personal  property 
from  an  intestate  during  his  lifetime,  cannot  be  proceeded  against  in 
the  Orphans'  Court  under  the  Acts  of  Assembly  as  a  trustee,  at  the 
instance  of  a  child  of  the  intestate,  to  make  him  account  for  their 
value.     Fretz's  Appeal,  IV.  433. 

3.  Such  person  is  answerable  at  law  to  the  intestate  in  his  lifetime, 
and  to  his  administrators  after  his  decease.     Ibid. 

4.  The  lien  of  the  debts  of  an  intestate  upon  his  real  estate  is 
subject  to  the  same  limitation  in  the  hands  of  an  administrator,  who 
has  paid  them  out  of  his  own  funds,  as  they  are  in  the  hands  of  the 
original  creditor ;  and  after  the  lapse  of  five  years,  the  Orphans' 
Court  will  not  decree  the  sale  of  real  estate  to  pay  a  balance  found 
to  be  due  to  an  administrator  upon  the  final  settlement  of  his  ac- 
count.    M' Curdy' s  Appeal,  V.  397. 

5.  Father  seised  of  land  died  intestate,  leaving  two  children,  in- 
fants, one  of  whom  soon  after  died,  and  afterwards  the  other,  unmar- 
ried and  without  issue,  the  mother  living.     Held,  that  the  brothers 
of  the  father  took  the  estate  by  descent  under  the  9th  section  of  the 
Act  of  8th  April  1833,  and  not  the  mother.     Maffit  v.  Clark,  VI. 
258. 

6.  A  creditor  of  an  intestate  does  not  release  the  real  estate  of  the 
decedent  from  liability  by  suing  and  obtaining  judgment  against  the 
administrator  alone,  without  joining  the  widow  and  heirs  under  the 
34th  section  of  the  Act  of  24th  February  1834,  where  the  sale  of 
the  real  estate  for  the  payment  of  debts  takes  place  by  order  of  the 
Orphans'  Court  on  the  application  of  the  administrator.     Murphy's 
Appeal,  VIII.  165. 

7.  The  34th  section  of  that  Act  means  that  the  judgment  obtained 
shall  not  be  paid  by  force  of  an  execution  issued  thereon.     Ibid. 

8.  After  judgment  obtained  against  the  executor  or  administrator, 
the  plaintiff  may  issue  a  scire  facias  thereon  against  such  executor 
or  administrator,  and  the  heirs  or  devisees,  to  recover  the  same  out 
of  the  real  estate,  and  such  heirs  or  devisees  may  make  the  same 
defence  which  they  could  have  made  if  originally  joined  in  the  suit. 
Ibid. 

9.  But  where  such  judgment  is  obtained  against  the  administrator 
alone,  and  a  sale  is  about  being  ordered  by  the  Orphans'  Court,  that 
court  ought  to  allow  the  heirs  to  show,  if  they  can,  that  the  credit- 
ors' claim  is  unfounded  as  fully  as  they  could  in  an  action  in  which 
they  were  joined  as  parties.     Ibid. 

10.  Upon  a  sale  by  the  sheriff  of  the  real  estate  of  one  who  died 
intestate,  and  after  the  payment  of  liens  entered  in  his  lifetime,  the 
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residue  must  be  paid  to  the  administrator,  to  be  paid  and  distributed 
according  to  law,  upon  his  giving  such  security  as  the  court  may 
decree.  Morrison's  Case,  IX.  116. 

11.  Upon  a  sale  of  the  real  estate  of  an  intestate  by  an  order  of 
the  Orphans'  Court  for  the  payment  of  debts,  the  title  remains  in 
the  heir  until  the  contract  of  sale  be  executed  by  the  payment  of  the 
purchase  money  and  execution  of  the  deed :  hence,  upon  the  death 
of  the  heir  subsequently  to  the  confirmation  of  the  sale  by  the  court, 
and  prior  to  the  execution  and  delivery  of  the  deed,  his  interest  will 
descend  as  land  and  not  as  money.  Erb  v.  Erb,  IX.  147. 

INTOXICATION. 

DRUNKARD. 

One  reduced  to  such  extreme  debility  by  intoxication  as  to  be 
unable  to  rise  or  sit  up  in  bed  unless  supported,  and  to  hold  a  pen 
or  make  a  mark  unless  the  pen  andJiand  are  held  for  him,  can  no 
more  execute  a  conveyance  of  his  property  than  if  intoxicated.  Wil- 
son v.  Bigger,  VII.  111. 

JOINT  ACTION. 

ACTION,  7. 
EVIDENCE,  112. 

1.  If  a  joint  suit  be  brought  against  two  obligors,  one  of  whom 
dies  pending  the  action,  and  the  plaintiff  takes  a  judgment  against 
the  survivor,  the  estate  of  the  deceased  obligor  is  thereby  discharged 
from  liability.     Finncy  v.  Cochran,  I.  112. 

2.  If  a  joint  suit  against  two  be  referred  to  arbitrators,  and  an 
award  made  against  both,  from  which  one  appeals,  the  judgment  re- 
mains against  him  who  does  not  appeal,  and  the  cause  is  tried  as  to 
the  other  alone.     Anderson  v.  Levan,  I.  334. 

3.  In  an  action  against  three  partners,  in  which  the  writ  was  served 
upon  one  only,  upon  the  trial  of  which  a  question  of  fact  arose  as 
to  who  were  the  members  of  the  firm,  the  record  of  a  former  action 
against  the  defendant,  served  with  process  alone,  in  which  he  pleaded 
in  abatement  the  non-joinder  of  the  present  defendants,  is  competent 
evidence.     M'Clelland  \.Lindsay,  I.  360. 

JOINDER. 

PARTNERSHIP,  21. 

A  principal  and  accessary  in  a  felony  may  voluntarily  appear, 
plead  and  go  to  trial  jointly,  and  the  finding  is  conclusive  upon  them. 
Whether  they  shall  be  so  tried,  is  discretionary  with  the  court. 
Sampson  v.  The  Commonwealth,  V.  385. 

JOINT  DEFENDANT. 

SCIRE  FACIAS,  8. 

JOINT  GUARDIAN. 
TRUST,  &c.  22. 
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JOINDER  IN  ACTION. 
COMMON  CARRIER,  5. 
PLEADING,  9. 

1.  Though  a  deed  of  land  is  to  K.  alone,  yet  F.  may  have  such 
an  equitable  interest  therein  by  agreement  with  K.,  as  to  authorize 
both  to  sue  for  damages  done  to  a  building  erected  at  the  expense 
of  both.     Schuylkitl  Navigation  Co.  v.  Farr,  IV.  362. 

2.  If  the  legal  estate  in  land  is  in  A.  and  the  equitable  estate  in 
B.,they  may,  in  Pennsylvania,  join  in  ejectment,  or  in  any  action  for 
damage  done  to  the  property,  though  their  interest  be  in  unequal 
proportions.     Ibid. 

3.  In  a  joint  suit,  such  equitable  interest,  if  alleged,  must  be 
proved,  and  it  is  incumbent  on  the  party  to  produce  any  writing 
relating  to  it,  and  to  show  the  respective  rights  in  the  property. 
Ibid. 

JOINT  AND  SEVERAL. 

A  recognizance  binding  three  persons  in  a  certain  sum,  "  to  be 
levied  of  their  goods  and  chattels,  lands  and  tenements  respectively" 
is  joint  and  several.  Wampler  v.  Shissler,  I.  365. 

JUDGES. 

ACTION,  11. 
CONSTITUTIONAL  LAW,  1. 

JUDGMENT. 

AFFIDAVIT  OF  DEFENCE,  3,  4. 
AGREEMENT,  8,  9. 
APPEARANCE,  1,  2. 
ATTACHMENT,  2. 
AUDITOR,  1. 
CLERICAL  ERROR,  1. 
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1.  An  award  of  arbitrators  in  favour  of  a  defendant  for  a  certain 
sum  has  the  effect  of  a  judgment,  upon  which  an  execution  may 
issue  without  a  scirc  facias   against  the  plaintiff.       O'Donnell  \. 
Lynch,  I.  283. 

2.  An  amicable  scire  facias  post  annum  et  diem,  in  order  to  its 
ix.  —  44 
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validity,  must  be  docketed :  it  is  not  sufficient  that  it  be  filed  among 
the  papers  of  the  original  judgment,  and  noted  upon  the  docket  entry 
of  it.  M'Clcary's  Appeal,  I.  299. 

3.  A  partner  has  no  power  to  bind  his  co-partner  by  a  confession 
of  judgment  against  the  firm  ;  but  if  such  a  judgment  be  confessed, 
it  will  bind  the  partner  who  did  it,  and  be  void  as  to  the  other.    Bit- 
zer  v.  Skunk,  I.  340. 

4.  One  who  purchases  real  estate  which  is  incumbered  by  judg- 
ments, which  he  agrees  to  pay  out  of  the  purchase  money,  and  after- 
wards discovers  another  judgment  which  he  did  not  agree  to  pay, 
may  take  an  assignment  of  the  judgments  paid  by  him,  in  order  to 
protect  himself  from  the  payment  of  the  judgment  which  he  did  not 
agree  to  pay.     And  if  the  latter  judgment  creditor  proceed  to  sell 
the  estate  by  execution,  and  the  money  be  brought  into  court  for 
appropriation,  the  assignee  of  the  first  judgments  will  be  entitled  to 
the  money.     Bryson  v.  Myers,  I.  420. 

5.  After  a  trial  upon  the  merits,  a  judgment  will  not  be  reversed 
because  there  was  neither  a  declaration  nor  replication  to  the  de- 
fendant's plea:  and  this  principle  is  as  applicable  to  a  trial  upon  the 
plea  of  mil  ticl  record  as  upon  one  of  fact.     Glenn  v.  Copcland,  II. 
261. 

6.  Though  a  judgment  against  a  defendant  by  default  for  want  of 
appearance,  without  filing  a  declaration,  is  erroneous,  it  is  not  a 
nullity,  but  must  be  deemed  a  judgment  on  the  issue  of  nul  tiel  re- 
cord in  a  scirc  facias  upon  it. 

It  is  not  a  variance  on  a  nul  tiel  record  pleaded  to  a  scire  facias 
reciting  a  judgment  for  <£'90,  where  the  summons  was  for  a  debt  of 
.£90,  and  the  judgment  and  execution  are  for  the  same  sum,  though 
the  execution  is  endorsed  only  for  a  debt  of  .§110.94,  and  it  does  not 
appear  that  a  declaration  was  filed.  Hcrsch.  v.  Groff,  II.  449. 

7.  In  assumpsit  against  several,  if  some  are  served  with  process 
and  appear  and  plead  to  issue,  and  some  who  are  served  make  de- 
fault, the  plaintiff  takes  judgment  by  default  against  the  latter;  and 
under  the  27th  section  of  the  Act  of  1722,  the  jury  which  tries  the 
issue  against  the  former,  may  assess  damages  against  all,  and  execu- 
tion issues  against  all.     Ridgely  v.  Dobson,  III.  1 18. 

8.  The  appropriation  by  the  court  of  a  fund  raised  by  the  sale  of 
real  estate  to  a  judgment,  if  not  available  immediately  to  the  party, 
in  consequence  of  an  appeal  from  the  decree  to  the  Supreme  Court, 
is  not  such  a  payment  or  discharge  of  the  judgment  as  will  relieve  a 
surety  for  the  same  debt  from  the  payment  of  subsequently  accruing 
interest.     Carlisle  Bank  v.  Harriet,  III.  248. 

9.  The  confession  of  a  judgment  by  a  defendant  in  a  pending  suit, 
after  the  death  of  the  plaintiff,  and  before  substitution  of  his  repre- 
sentatives, is  void,  both  as  regards  the  representatives  of  the  plaintiff, 
and  any  third  person  who  may  be  collaterally  interested  in  the  pay- 
ment of  the  same.     Finney  \.  Ferguson,  III.  413. 

10.  If  a  plaintiff  recover,  a  judgment  for  the  amount  claimed  in 
his  statement,  a  part  of  wnich  he  was  not  legally  entitled  to,  the 
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court  will  not  affirm  the  judgment,  upon  the  plaintiff  entering  a 
remittitur  for  the  excess.     Pontius  v.  Commonwealth,  IV.  52. 

11.  There  can  be  but  one  final  judgment  in  any  personal  action, 
whether  founded   in  contract  or  in  tort.     O  'Neal  v.  O  'Neal,  IV. 
130. 

12.  The  judgment  of  a  justice  of  the  peace  cannot  be  inquired 
into  collaterally  upon  any  other  ground  than  that  of  collusion.  Hence 
an  action  of  trespass  will  not  lie  against  a  plaintiff  who  recovered  a 
judgment,  and  collected  it  by  execution  and  sale  of  defendant's  goods, 
on  the  ground  that  the  defendant  in  the  judgment  was  never  served 
with  process.     Baird  v.  Campbell,  IV.  191. 

13.  A  judgment  will  be  reversed,  when  it  is  apparent  from  the 
record  that  the  plaintiff  had  no  right  to  recover.     Clay  v.  Irvine, 
IV.  232. 

14.  The  lien  of  a  judgment  is  not  discharged  by  the  plaintiff's 
agreement  in  writing  to  release  the  defendant  from  imprisonment  on 
a  capias  ad  satisfaciendum  issued  on  the  judgment,  on  his  paying 
the  costs  and  jail  fees,  without  prejudice  to  the  future  liability  from 
the  debt  and   interest  of  the  judgment,  which  is  to  remain  in  full 
force  and  unimpaired.     Jackson  v.  Knight,  IV.  412. 

15.  A  judgment  for  want  of  appearance  in  an  action  on  the  case, 
without  declaration  filed  or  anything  to  indicate  the  amount,  is  inter- 
locutory in  the  first  instance,  and  becomes  final  when  the  amount  is 
settled  and  entered  on  the  record.     Phillips  v.  Hellings,  V.  44. 

16.  Where  between  signing  such  judgment  and  the  settling  and 
entering  the  amount  by  agreement  of  the  parties,  other  judgments 
intervene,  they  are  entitled  to  a  priority.     Ibid. 

17.  The  revival  of  a  judgment  by  agreement  to  which  a  terre- 
tenant  is  not  a  party,  will  not  continue  the  lien  as  to  him,  although 
the  deed  by  which  he  became  terre-tenant  was  not  recorded ;  and 
his  judgment  creditors  may  avail  themselves  of  the  objection.    Arm- 
strong's Appeal,  V.  352. 

18.  A  judgment  entered  in  the  District  Court,   by  virtue  of  a 
warrant  of  attorney  authorizing  the  entry  of  a  judgment  in  the  Court 
of  Common  Pleas,  cannot  be  set  aside  as  erroneous,  at  the  instance 
of  a  subsequent  judgment  creditor.     Hauer's  Appeal,  V.  473. 

19.  The  Legisliiture  may  alter  the  period  of  limitation  of  the  lien 
of  a  judgment  then  existing ;  but  the  power  being  of  an  extraordinary 
nature,  the  court  will  not  infer  such  an  intention  unless  clearly  ex- 
pressed.    Miller  v.  Commonwealth,  V.  488. 

20.  A  former  decision  between  the  same  parties  cannot  be  col- 
laterally questioned   in  another  suit,  although  it  proceeded  upon  a 
mistake  of  law.     Bowtr  v.  Tollman,  V.  556. 

21.  Under  the  Act  of  26th  March  1827,  the  five  years  from  the 
day  of  entry  of  a  judgment,  within  which  it  must  be  revived  by 
scire  facias,  are  exclusive  of  the  day  on  which  the  judgment  was 
entered.     Green's  Appeal,  VI.  327. 

22.  In  an  action  of  debt  founded  upon  a  judgment  confessed  before 
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a  justice  of  the  peace,  the  defendant  may  plead  that  he  was  an  infant 
when  the  judgment  was  obtained,  and  avail  himself  of  it  as  a  defence. 
Ettcr  v.  Curtis,  VII.  170. 

23.  If  the  plaintiff  in  a  judgment  become  the  bail  of  the  defendant 
in  a  subsequent  judgment  to  entitle  him  to  a  stay  of  execution,  he 
does  not  thereby  postpone  the  lien  of  his  own  judgment  to  the  sub- 
sequent one,  nor  is  he  thereby  prevented  from  assigning  his  judg- 
ment to  another,  with  all  its  right  to  priority.     Gardner's  Appeal, 
VII.  295. 

24.  It  is  the  duty  of  a  plaintiff  to  see  that  his  judgment  is  rightly 
entered ;  for  if  the  officer,  in  entering  it,  omits  the  initial  letter  in 
the  defendant's  name,  which  distinguishes  him  from  others  of  the 
same  name,  whereby  a  purchaser  of  the  defendant's  real  estate  was 
deceived,  although  the  judgment  would  be  binding  as  between  the 
original  parties  to  it,  there  could  be  no  recovery  from  the  purchaser 
as  a  terre-tenant.    Wood  v.  Reynolds,  VII.  406. 

25.  The  Act  of  Congress  made  to  carry  out  the  4th  article  and 
1st  section  of  the  federal  constitution,  which  declares  that  judicial 
records  proved  in  the  manner  prescribed  "  shall  have  such  faith  and 
credit  given  to  them  in  any  court  within  the  United  States,  as  they 
have  by  law  or  usage  in  the  courts  of  the  State  from  whence  they 
are  or  shall  be  taken,"  does  not  preclude  inquiry  into  the  jurisdiction 
of  the  court,  or  the  right  of  the  State  to  confer  it. 

Held,  therefore,  that  a  judgment  on  foreign  attachment,  affecting 
to  bind,  not  only  the  property  attached,  but  the  persons  of  defendants 
not  citizens  of  the  State  or  within  its  precincts  at  the  time,  is  to  be 
treated  as  a  nullity  by  a  court  in  another  State,  which  is  called  on 
to  enforce  it  by  action,  though  it  would  bind  the  persons  of  the 
defendants  in  the  courts  and  by  the  laws  of  the  State  in  which  it 
was  rendered.  Steel  v.  Smith,  VII.  447. 

26.  A  judgment  obtained  against  the  administrators  of  an  intestate 
within  seven  years  after  his  death,  and  revived  by  a  note  made  upon 
the  record  of  the  original  judgment,  of  the  agreement  of  the  parties 
for  that  purpose,  made  within  every  five  years,  is  such  a  due  prosecu- 
tion of  the  claim  as  will  preserve  the  lien  of  the  debt  upon  the  lands 
of  the  intestate,  according  to  the  provisions  of  the  Act  of  1797. 
Payne  v.  Craft,  VII.  458. 

27.  The  Acts  of  Assembly  of  1798,  1827  and  1828,  limiting  and 
regulating  the  liens  of  judgments,  are  not  applicable  to  such  as  are 
originally  obtained  against  the  representatives  of  deceased  debtors. 
Ibid. 

28.  Previously  to  the  Act  of  24th  February  1834,  a  suit  and  judg- 
ment against  the  administrators  of  a  deceased  debtor,  whether  ad- 
verse or  by  confession,  bound   the  lands  of  the  intestate  without 
notice  to  the  heirs,  and  a  sheriff's  sale  upon  such  judgment  confer- 
red a  good  title  upon  the  purchaser.     Ibid. 

29.  To  affect  land  in  the  hands  of  a  purchaser,  a  judgment  must 
have  been  not  merely  simultaneous  with  but  anterior  to  the  con- 
veyance ;  and  the  precise  time  at  which  the  judgment  was  entered 
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may  be  shown  by  less  than  record  proof.     Mechanics'  Sank  v.  Gor- 
man, VIII.  304. 

JUDGMENT  BY  DEFAULT. 

1.  A  judgment  by  default  in  an  action  of  ejectment,  without  an 
affidavit  of  the  service  of  the  writ,  is  erroneous.     Michew  v.  M'Coy, 
HI.  501. 

2.  In  a  joint  action  against  two  where  one  pleads  to  issue,  and 
judgment  by  default  is  rendered  against  the  other,  for  want  of  ap- 
pearance and  plea,  the  judgment  is  interlocutory;  and  the  damages 
are  assessed  by  the  subsequent  trial  of  the  issue.    O'Neal \. O'Neal, 
IV.  130. 

3.  To  entitle  a  party  to  judgment  by  default  under  the  Act  of  the 
13th  June  1836,  he  must  have  his  declaration  filed  at  the  time  pre- 
scribed by  the  Act.     Foreman  v.  Schricon,  VIII.  43. 

JUDGMENT  DOCKET. 

In  the  appropriation  of  the  proceeds  of  the  sale  of  real  estate,  the 
amount  of  a  judgment  shall  be  ascertained  from  the  "  Lien  or  judg- 
ment" docket;  and  if  this  amount  differs,  being  less  than  the  amount 
for  which  judgment  was  actually  rendered  and  entered  upon  the  ap- 
pearance or  continuance  docket,  the  amount  for  which  the  judgment 
is  entered  in  the  "  Lien  docket"  will  limit  the  claim  of  the  party. 
Bear  v.  Patterson,  III.  233. 

JURISDICTION. 

ADMIRALTY  COURT,  1. 
CORPORATION,  10. 
COUNTY,  1. 
CRIMINAL  COURT. 
ORPHANS'  COURT,  6,  7,  8. 
REGISTER'S  COURT,  1,  2. 
SCIRE  FACIAS,  9. 
SOCIETY. 
STAKEHOLDER,  2. 
TRUST,  &c.,  13. 

1.  One  who  has  a  demand  exceeding  $100,  cannot  give  jurisdic- 
tion to  a  justice  of  the  peace  for  its  recovery,  by  allowing  a  set-off 
or  counter  demand  of  the  defendant,  so  as  to  reduce  his  claim  below 
one  hundred  dollars.     And  if,  in  such  case,  the  defendant  appears 
before  the  justice,  and  obtains  a  judgment  against  the  plaintiff,  from 
which  he  appeals  to  the  Common  Pleas,  the  defendant  may  institute 
a  new  suit  in  court  to  recover  his  own  claim ;  and  the  pendency  of 
the  first  suit  and  proceedings  before  the  justice  are  no  bar  to  the 
plaintiff's  recovery.     Strohv.Uhrich,  I.  57. 

2.  A  trustee  appointed  by  will,  is  amenable  to  the  jurisdiction  of 
the  Court  of  Common  Pleas,  unless  it  appear  that  the  trust  is  annexed 
to  the  office  of  executor,  quasi  executor,  or  ratione  officii,  in  which 

ix.  —  SE 
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case,  the  Orphans'  Court  alone  has  jurisdiction.     Baird's  Case,  I. 
2S9. 

3.  An  action  upon  a  bond  given  by  the  commissioners  of  York 
county  for  the  redemption  of  small  notes  may  be  removed  from  the 
jurisdiction  of  the  Common  Pleas  of  York  county  to  that  of  Adams 
county,  under  the  provisions  of  the  Act  of  Oth  June  1839.      York 
County  v.  Small,  I.  315. 

4.  Any  justice  of  the  peace  has  jurisdiction,  upon  the  delivery  of 
a  transcript  to  him,  to  recover  the  amount  of  a  judgment  rendered 
by  another  justice  who  has  resigned  his  office  but  retains  his  docket ; 
and  he  may  proceed  by  summons.     Ingle  v.  Hommann,  I.  414. 

5.  Where  the  jurisdiction  of  a  court  is  limited  by  the  amount  in 
controversy  between  the  parties,  and  that  is  indefinite,  recourse  must 
be  had  to  the  demand  as  laid  in  the  plaintiff's  declaration.    Forrester 
v.  Alexander,  IV.  311. 

6.  The  Court  of  Common  Pleas  of  Allegheny  county  has  juris- 
diction to  try  a  cause  which  originated  in  the  District  Court,  and 
which  was  certified  by  the  Judges  into  the  Common  Pleas,  on  the 
ground  that  one  of  them  was  related  to  one  of  the  parties,  and  the 
other  had  been  counsel  in  the  cause.     Spoul  v.  Ihmsen,  VI.  525. 

7.  The  Supreme  Court  has  not  jurisdiction  to  issue  an  injunction 
to  a  corporation  situate  in  Montgomery  county,  as  the  supervision 
and  control  of  corporations  is  included  in  that  class  of  subjects  in 
which  they  are  prohibited  from  issuing  process  beyond  the  limits  of 
the  city  and  county  of  Philadelphia.     Casscl  v.  Jones,  VI.  552. 

8.  The  demand  of  a  plaintiff  as  set  forth  in  his  declaration  is  to 
be  considered  the  sum  in  controversy  in  a  question  of  jurisdiction 
which  is  limited  by  statute.      Odel  v.  Culbert,  IX.  66. 

9.  Although  a  plaintiff  recover  an  amount  below  the  jurisdiction 
of  the  court,  yet  if  it  be  reduced  by  evidence  of  set-off,  the  plaintiff 
will  be  entitled  to  his  costs.     Ibid. 

JUROR. 

1.  That  a  person  called  as  a  juror  had  formed  and  expressed  an 
opinion,  from  the  statement  of  others,  of  a  general  state  of  indebted- 
ness by  one  party  to  the  other,  without  any  particular  knowledge  of 
the  facts  of  the  case  which  he  is  called  to  try,  does  not  amount  to  a 
good  cause  of  challenge.     Irvine  v.  Lumbermen's  Bank,  II.  190. 

2.  It  is  not  error  to  allow  the  challenge  of  a  juror  for  cause,  upon 
its  appearing  that  he  is  interested  in  the  result  of  the  trial,  although 
it  becomes  manifest  in  the  further  progress  of  the  trial  that  the  juror 
had  no  interest.     Silvis  v.  Ely,  III.  420. 

3.  The  waiver  of  the  first  challenge  of  a  juror  by  each  party,  can- 
not be  construed  to  be  a  waiver  of  the  second  also.    Kennedy  v.  Dale, 
IV.  176. 

4.  The  150th  section  of  the  Act  of  14th  April  1834,  authorizing 
each  party  peremptorily  to  challenge  two  jurors  in  civil  cases,  does 
not  extend  to  viewers  provided  for  by  the  159th  section  of  the  same 
Act.     Schuylkill  Navigation  Co.  v.  Farr,  IV.  362. 
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5.  In  an  action  of  ejectment  by  the  heirs-at-law  of  an  insolvent 
debtor,  the  executor  of  a  deceased  creditor  is  not  a  competent  juror, 
and  may  be  challenged  for  that  cause.     Small  v.  Jones,  VI.  122. 

6.  The  expression  of  an  opinion  by  a  juror,  with  regard  to  the 
guilt  or  innocence  of  a  defendant,  before  he  is  called  to  the  box,  is  a 
good  cause  of  challenge,  but  after  trial  it  is  not  a  sufficient  cause  for 
granting  a  new  trial.     If  the  juror  had  prejudged  the  case,  leaving 
his  mind  unopen  to  conviction,  it  would  be  a  good  cause  to  set  the 
verdict  aside.     Commonwealth  v.  Flanagan,  VII.  415. 

JURY. 

If  the  jury  be  irregularly  sworn  by  the  inadvertence  or  fault  of 
both  parties,  and  the  verdict  rendered  without  objection  against  two, 
one  of  whom  had  not  appeared,  this  court  will  correct  the  irregularity 
without  ordering  another  trial,  where  they  can  do  it  consistently  with 
the  merits.  Haas  v.  Evans,  V.  252. 

JUSTICE  OF  THE  PEACE. 

APPEAL,  6. 

ATTACHMENT,  2. 

CONSTABLE,  2. 

COSTS,  2,  6,  7. 

BAIL,  5. 

FOREIGN  ATTACHMENT,  3,  4. 

JUDGMENT,  12,  22. 

LIEN,  10. 

NUL  TIEL  RECORD,  1. 

POOR,  2,  4. 

PRACTICE,  5. 

SET-OFF,  10. 

Sui'ERSEDEAS,    1. 

TRESPASS,  11. 

1.  One  who  has  a  demand  exceeding  one  hundred  dollars  cannot 
give  jurisdiction  to  a  justice  of  the  peace  for  its  recovery,  by  allowing 
a  set-off  or  counter  demand  of  the  defendant,  so  as  to  reduce  his 
claim  below  one  hundred  dollars.     And  if,  in  such  case,  the  defend- 
ant appears  before  the  justice,  and  obtains  a  judgment  against  the 
plaintiff,  from  which  he  appeals  to  the  Common  Pleas,  the  defendant 
may  institute  a  new  suit  in  court  to  recover  his  own  claim ;  and  the 
pendency  of  the  first  suit  and  proceedings  before  the  justice  are  no 
bar  to  the  plaintiff's  recovery.     Stroh  v.  Uhrich,  I.  57. 

2.  Any  justice  of  the  peace  has  jurisdiction,  upon  the  delivery  of 
a  transcript  to  him,  to  recover  the  amount  of  a  judgment  rendered 
by  another  justice  who  has  resigned  his  office  but  retains  his  docket ; 
and  he  may  proceed  by  summons.     Ingle  v.  Hommann,  I.  414. 

3.  The  docket  of  a  justice  of  the  peace  is  the  best  evidence  to 
show  the  cause  of  action  before  him  ;  and  parol  evidence  is  inadmis- 
sible to  contradict  or  vary  it.     Cojfman  v.  Hampton,  II.  377. 

4.  A  justice  of  the  peace  may  discharge  from  prison  one  commit- 
ted by  him  for  a  bailable  offence,  whether  felony  or  misdemeanor, 
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taking  a  recognizance  for  his  appearance  at  court  to  answer.    Moore 
v.  Commonwealth,  VI.  314. 

5.  A  notice  to  a  justice  of  the  peace  that  he  may  tender  amends 
before  suit  brought,  must  specify  the  nature  and  circumstances  of  the 
injury  to  be  redressed ;  -but  a  circumstance  unnecessarily  set  out,  as 
the  date  of  an  Act  of  Assembly,  which  he  violated  and  thereby  in- 
curred the  penalty,  must  be  as  set  out,  otherwise  the  plaintiff  cannot 
recover.  Stansbury  v.  Bertron,  VII.  362. 

JUSTIFICATION. 
SLANDER,  3. 

LAND. 

AGREEMENT,  4. 

LANDLORD  AND  TENANT. 

1.  After  a  lease  has  expired  by  its  own  limitation,  the  lessee  be- 
comes a  tenant  at  will,  whom  the  landlord  may  enter  upon  and  dis- 
possess, and  in  so  doing  use  as  much  force  as  is  necessary  for  that 
purpose.     Under  such  circumstances,  the  landlord  would  only  be 
liable  for  unnecessary  violence  and  injury  to  the  personal  property 
of  the  tenant.     Overdecr  v.  Lewis,  I.  90. 

2.  The  property  of  a  tenant  holding  by  a  renewed  lease  is  not 
subject  to  be  distrained  by  the  landlord  for  the  payment  of  the  ar- 
rears of  rent  for  the  previous  year,  if  a  third  person  has  acquired  an 
interest  in  the  property.     Beltzhoover  v.  Waltman,  I.  417. 

3.  Upon  a  trial  in  the  Common  Pleas  in  a  proceeding  which  ori- 
ginated before  two  justices  of  the  peace,  by  a  landlord  to  obtain  pos- 
session of  demised  premises,  it  is  competent  for  the  defendant  to  set 
up  as  a  defence,  that  the  title  of  the  landlord  had  expired  by  its  own 
limitation,  or  that  it  had  been  devested  during  the  term,  and  that  he 
had  the  right  from  the  owner,  whose  title  had  accrued  pending  the 
lease,  to  remain  in  possession.     Newell  v.  Gibbs,  I.  497. 

4.  The  way-going  crop  to  which  a  tenant  is  entitled  upon  his  leav- 
ing demised  premises,  includes  as  well  the  straw  as  the  grain,  which 
he  may  remove  and  dispose  of  as  he  pleases,  being  subject  only  to 
the  terms  of  his  contract,  and  not  to  any  supposed  custom  of  the 
country  on  that  subject.     Craig  v.  Dale,  I.  509. 

5.  An  action  of  account-render  will  lie  upon  a  contract  of  lease  by 
the  landlord  against  the  tenant  to  recover  that  portion  of  the  profits 
of  the  property  leased,  which  by  his  contract  he  was  bound  to  render 
as  rent. 

If  a  tenant  sell  the  share  of  the  profits  of  the  demised  premises 
which  the  landlord  is  entitled  to,  without  his  consent,  he  thereby 
becomes  personally  liable  for  the  price,  although  the  person  to  whom 
he  sells  becomes  insolvent ;  and  this  may  be  recovered  in  the  action 
of  account-render. 

So  if  the  tenant  of  a  mill,  leased  on  the  shares,  do  the  work  so 
badly  for  a  customer  as  to  deprive  himself  of  the  right  to  recover 
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compensation  for  it,  yet  he  must  account  to  the  landlord  for  his  por- 
tion of  the  price  which  he  would  have  been  entitled  to,  if  the  work 
had  been  well  done. 

If  there  be  no  stipulation  between  the  parties  to  a  lease,  on  the 
subject  of  repairs,  the  tenant  is  bound  to  keep  the  premises  in  repair. 
Long  v.  Fitzimmons,  I.  530. 

6.  A  lease  between  a  landlord  and  tenant  is  to  be  construed  by 
those  rules  which  govern  the  construction  of  contracts,  and  not  by 
evidence  of  the  custom  of  the  country.     A  tenant  is  entitled  to  the 
straw  which  grew  upon  the  land,  or  not,  as  his  contract  may  provide. 
Iddings  v.  Naglc,  II.  22. 

7.  If  one  having  a  good  title  finds   another  in  possession  of  his 
land,  who,  under  threats  of  a  suit,  agrees  to  accept  a  lease  for  the 
premises,  he  cannot  afterwards,  in  an  ejectment  against  him,  devest 
himself  of  the  relation  of  landlord  and  tenant;  but  if  one  having  no 
right  induces  him  in  possession  to  accept  a  lease   and  become  a 
tenant,  the  presumption  is,  it  was  by  misrepresentation  of  fact  or 
law,  or  both ;  and  it  will  require  but  slight  proof  on  this  ground  to 
dissolve  the  relation  of  landlord  and  tenant,  and  permit  the  defend- 
ant to  avail  himself  of  the  merits  of  his  title.    Hockenbury  v.  Snyder, 
II.  240. 

8.  The  assignee  of  a  lease  stands,  as  to  his  liability  for  the  rent, 
in  the  same  situation  as  the  lessee  ;   and  if  his  goods  be  clandestinely 
removed  from  the  premises,  they  may  be  followed  and  distrained  for 
the  rent.     Jones  v.  Gundrim,  III.  531. 

9.  If  an  inquest,  summoned  by  the  authority  of  two  justices,  under 
a  proceeding  by  a  landlord  to  dispossess  his  tenant,  cannot  agree, 
they  may  be  discharged,  and  another  venire  issued  to  summon  a  new 
jury.     Cunningham  v.  Gardner,  IV.  120. 

10.  No  other  proof  is  necessary  to  found  a  proceeding  by  a  land- 
lord to  dispossess  his  tenant,  than  the  affidavit  of  the  landlord  him- 
self.    Ibid. 

11.  In  a  proceeding  under  the  landlord  and  tenant  law,  there  is 
no  right  of  appeal  given  to  the  tenant  by  reason  of  anything  which 
he  may  allege  to  exist  in  the  contract  of  lease;  it  is  only  given  to  a 
third  person  or  the  tenant  claiming  by  descent  or  purchase  from  the 
lessor  since  the  date  of  the  lease.     The  tenant   cannot  appeal  by 
reason  of  any  allegation  of  title  existing  in  a  third  person,  although 
created  since  the  date  of  the  lease.     Ibid. 

12.  An  adverse  claimant  who  gets  into  possession  of  land  by  tam- 
pering with  his  adversary's  tenant,  stands  in  the  tenant's  place,  and 
cannot  resist  the  landlord's  title  where  the  tenant  himself  could  not: 
and  this  whether  the  possession  is  surrendered  by  the  mere  consent 
of  the  tenant,  or  by  means  of  a  collusive  recovery.     Stewart  \.  Ro- 
derick, IV.  IS??. 

13.  A  purchaser  at  sheriff's  sale  under  a  judgment  on  a  mort- 
gage, by  giving  notice  to  quit  to  a  tenant  holding  under  a  lease  sub- 
sequent to  the  mortgage,  disaffirms   the  lease  and  determines  the 
tenancy;  and  the  relation  of  landlord  and  tenant  cannot  be  renewed 
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by  the  tenant's  remaining  in  possession,  or  any  act  short  of  a  mutual 
contract  for  a  new  lease.     Hemphill  v.  Tevis,  IV.  535. 

14.  Where  there  is  a  lease  of  a  lot  of  ground  from  year  to  year, 
with  a  covenant  not  to  assign,  and  if  an  assignment  be  made  that 
the  lessor  may  enter  and  hold,  paying  for  the  buildings  and  improve- 
ments thereon  erected,  and  the  lessee  mortgages  to  the  lessor  such 
buildings  and  improvements,  the  mortgage  is  good,  though  not  ac- 
companied or  followed  by  possession.     Luckenbach  v.  Brickcnstein, 
V.  145. 

15.  Where,  by  the  terms  of  a  lease,  the  lessor  is  to  receive  as  rent 
a  share  of  the  grain  raised,  deliverable  in  the  bushel,  he  has  no  inte- 
rest in  it  until  it  is  severed  and  delivered  to  him.  Rine/iart  v.  Olwine, 
V.  157. 

16.  Queere,  whether  the  manure  made  on  a  farm  is  the  property 
of  the  tenant.     Ibid. 

17.  A  landlord  is  not  entitled  out  of  the  sales  of  the  goods  of  the 
tenant  by  execution  during  the  term  of  one  lease,  to  rent  agreed  to 
be  paid  in  advance  on  another  lease  not  yet  commenced.     Martin's 
Appeal,  V.  220. 

18.  If  a  landlord  to  whom  rent  is  due  takes  from  his  tenant  per- 
sonal property  of  greater  value,  which  the  sheriff  has  levied  in  exe- 
cution, and  appropriates  it  to  pay  a  debt  due  to  him  by  the  tenant, 
he  cannot  afterwards  receive  the  amount  of  his  rent  out  of  the  pro- 
ceeds of  the  sheriff's  sale.     Ibid. 

19.  If,  in  a  lease  for  a  year,  no  time  be  mentioned  for  the  payment 
of  the  rent,  it  is  by  law  payable  at  the  end  of  the  year  ;  and  if  before 
that  time  the  land  be  sold  by  the  sheriff  upon  a  judgment  prior  in 
date  to  the  lease,  the  rent  will  go  to  the  purchaser,  although  the  land- 
lord may  have  assigned  it  to  a  third  person  before  the  sale.     Me- 
nough's  Appeal,  V.  432. 

20.  The  landlord  is  entitled  to  his  rent  where  the  tenant's  goods 
are  removed  from  the  premises  by  the  constable,  under  attachments 
issued  pursuant  to  the  27th  and  28th  sections  of  the  Act  of  12th 
July  1842,  and  are  afterwards  sold  by  execution  on  the  judgments 
of  the  plaintiffs.     Morgan  v.  Moody,  VI.  333. 

21.  The  Act  of  3d  April  1830,  does  not  apply  to  the  case  of  a 
landlord  and  tenant,  where  the  tenant  refuses  to  pay  rent  under  a 
claim  of  right  to  the  reversion,  which,  being  a  denial  of  the  land- 
lord's title,  gives  him  an  immediate  right  of  entry  and  action  at  the 
common  law.     Clark  v.  Everly,  VIII.  226. 

LAND  OFFICE. 
PATENT,  5. 

1.  An  ancient  receipt  of  the  Receiver  General  for  the  price  of 
lands,  proved  to  be  in  the  handwriting  of  his  son,  who  did  business 
in  the  office  for  his  father,  and  occasionally  signed  his  father's  name, 
is  evidence.      Urket  v.  Coryell,  V.  60. 

2.  A  certificate  under  the  seal  of  the  Land  Office,  signed  by  the 
deputy-secretary,  is  evidence.    Ibid, 
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3.  There  is  such  an  office  in  the  State  as  the  Land  Office,  and  it 
is  known  by  that  name.     Ibid. 

4.  A  certificate  of  the  proper  officer  that  "  the  above  is  a  true 
copy  of  the  proceeding  had  in  the  above  case  as  recorded  in  minute- 
book  remaining  in  the  office  of  the  Secretary  of  the  Land  Office," 
&c.,  is  sufficient  evidence  of  its  being  a  true  copy  of  the  whole 
record,  unless  it  appear  otherwise  from  the  record  itself.     Harper  v. 
The  Farmers'  and  Mechanics'  Bank,  VII.  204. 

LEASE. 

EJECTMENT,  25. 
EVIDENCE,  4. 
LANDLORD,  &c.,  5. 

1.  After  a  lease  has  expired  by  its  own  limitation,  the  lessee 
becomes  a  tenant  at  will,  whom  the  landlord  may  enter  upon  and 
dispossess,  and  in  so  doing  use  as  much  force  as  is  necessary  for 
that  purpose.     Under  such  circumstances,  the  landlord  would  only 
be  liable  for  unnecessary  violence  and  injury  to  the  personal  property 
of  the  tenant.      Overdeer  v.  Lewis,  I.  90. 

2.  If  there  be  no  stipulation  between  the  parties  to  a  lease,  on  the 
subject  of  repairs,  the  tenant  is  bound  to  keep  the  premises  in  repair. 
Long  v.  Fitzimmons,  I.  530. 

3.  A  lease  for  a  term  of  years  is  the  subject  of  levy  and  sale  upon 
a  fieri  facias,  without  inquisition   and   condemnation.     Dalzell  v. 
Lynch,  IV.  255. 

4.  Whether  an  informal  instrument  transferring  an  interest  in 
real  estate  shall  be  construed  a  conveyance,  or  only  an  agreement, 
depends  not  on  any  particular  words  and  phrases,  but  on  the  inten- 
tion of  the  parties  derived  from  the  instrument  itself,  and,  when 
that  is  doubtful,  from  the  circumstances  attending  it.     Kenrick  v. 
Smick,  VII.  41. 

5.  Where  an  instrument  purported  to  lease  lots  to  the  trustees  of 
a  church  and  their  successors  for  ever,  on  condition  of  paying  a 
certain  semi-annual  sum  to  the  grantor,  his  heirs,  &,c.,  besides  taxes, 
&c.,  with  condition  to  be  null  and  void  on  neglect  to  pay  for  three 
months  when  due  and  ten  days'  written  notice ;  and  authorized  them 
to  lease  in  any  manner  not  inconsistent  with  the  conditions,  and  to 
collect  all  rents  due  or  to  accrue ;  and  by  a  memorandum  shortly 
after  attached,  if  within  seven  years  they  paid  the  principal  money, 
with  all  rent  and  expenses,  the  grantor  would  give  them  a  deed  in 
fee-simple  of  the  aforesaid  leased  property ;  held  to  be  an  executory 
agreement  only.     Ibid. 

6.  Lease  for  years  granted  on  condition  to  be  null  and  void,  be- 
comes so  if  so  facto  by  the  breach  of  the  condition,  and  cannot  be 
set  up  by  recognition.     Ibid. 

LEGACY. 

ATTACHMENT,  7,  8. 

DEVISE,  3,  6,  15,  16,  19,  20,  21,  32,  33,  34. 
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EXTINGUISHMENT,  4. 
HUSBAND  AND  WIFE,  1,  3. 
WILL,  11. 

1.  A  bequest  of  the  interest  of  ,£600  to  C.  for  life,  and  after  her 
death  "  I  give  and  bequeath  the  said  principal  sum  to  ray  children, 
hereafter  named,  or  their  heirs,  to  be  divided  among  them  share  and 
share  alike."     Held  to  be  a  vested  legacy,  and  upon  the  death  of 
either  of  the  children  his  share  would  go  to  his  personal  representa- 
tive.    King  v.  King,  I.  205. 

2.  Where  there  is  no  distinct  gift  of  a  legacy  charged  on  real 
estate,  but  the  time  of  payment  is  annexed  to  the  gift  and  postponed 
on  account  of  the  minority  of  the  legatee,  the  legacy  lapses  by  the 
death  of  the  legatee  before  the  time  of  payment ;  but  where  it  is 
postponed  for  the  benefit  of  the  devisee  of  the  estate  charged,  the 
legacy  is  vested. 

A  testator  devised  to  his  son  land  which  he  charged  with  a  sum 
of  money  in  yearly  payments,  three  of  which  were  directed  to  be 
paid  as  follows,  viz  :  "The  seventh  payment  to  be  paid  to  my  daugh- 
ter J.  when  she  arrives  at  the  age  of  21  years;  the  eighth  payment 
also  to  be  paid  unto  my  said  daughter  J.  when  she  arrives  at  the  age 
of  22  years ;  the  ninth  payment  also  to  be  paid  to  my  said  daughter 
J.  when  she  arrives  at  the  age  of  23  years."  J.  died  before  the  age 
of  18.  Held,  that  this  was  a  vested  legacy.  Donner's  Appeal,  II. 
372. 

3.  A  legacy  lapses  where  the  legatee,  not  being  a  lineal  descend- 
ant of  the  testator,  dies  in  his  lifetime,  notwithstanding  the  testator 
knew  of  his  death  and  intended  his  children  should  have  the  benefit 
of  the  legacy. 

The  legal  construction  of  a  will  cannot  be  explained  or  altered  by 
parol  declarations  of  the  testator  of  his  understanding  of  its  mean- 
ing, or  his  intention  to  do  something  else.  Comfort  v.  Mather,  II. 
450. 

4.  To  make  a  legacy  a  charge  upon  land  devised,  it  is  necessary 
that  it  should  be  declared  to  be  so  by  express  words,  or  that  it  may 
be  inferred  from  the  whole  will  that  such  was  the  intention  of  the 
testator.     "  I  give  and  devise  to  my  daughter  S,  one-third  part  of 
my  plantation ;  but  in  case  she  should  have  no  heir  of  her  body  at 
my  decease,  then  her  share  of  my  plantation  shall  go  to  her  sisters, 
they  paying  her  in  lieu  thereof  the  sum  of  $800,  to  be  paid  between 
them  equally."     Held,  that  upon  the  happening  of  the  contingency, 
the  legacy  of  $800  was  not  a  charge  upon  the  land.     Montgomery 
v.  M'Elroy,  III.  370. 

5.  Land  devised  to  executors  to  be  sold   and  the  proceeds  to  be 
divided  amongst  the  legatees,  is  not  the  subject  of  a  lien  or  execu- 
tion against  the  legatees,  but  they  may  elect  to  take  the  land  instead 
of  the  proceeds  of  the  sale  of  it,  and  after  such  election  it  becomes 
the  subject  of  lien,  and  may  be  sold  upon  a  judgment  and  execution 
against  the  legatee.     Stuck  v.  Mackey,  IV.  190. 

6.  It  seems  a  simple  bequest  of  a  legacy  to  be  paid  by  a  devisee 
of  land,  without  more,  does  not  amount  to  a  charge  of  the  legacy  on 
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the  land.     In  the  absence  of  something  to  that  effect,  it  is  a  charge 
on  the  devisee  personally.     Dcwitt  \.Eldred,  IV.  414. 

7.  If  a  legacy  to  afc?ne  sole  be  charged  on  land,  and  she  marries, 
and  her  husband  takes  a  bond  for  it  from  the  devisee  to  himself,  it 
extinguishes  the  charge.     Ibid. 

8.  The  widow  and  heirs  (who  are  also  legatees)  confirm  a  doubt- 
ful will,  and  under  a  mistaken  supposition  that  one  of  the  legacies 
has  lapsed  by  death,  compromise  together  with  the  administrators  by 
the  heirs  releasing  to  the  widow,  and  the  widow  conveys  lands  not 
named  in  the  will  to  the  administrators  who  settle  with  the  legatees. 
Afterwards  the  legatee  appears  and  recovers  of  the  administrators. 
Held,  they  could  not  recover  contribution  against  the  widow  to  whom 
they  had  paid  over  half  the  assets,  if  they  still  have  more  than  the 
sum  recovered  in  their  hands  of  the  personal  property  of  the  testa- 
tor, and  they  have  sold  the  lands  at  an  advance,  unless  an  express 
contract  be  proved.     Saegcr  \.  Wilson,  IV.  501. 

9.  In  such  case,  parol  evidence  is  admissible  to  show  all  that 
passes.     Ibid. 

10.  "  I  direct  that  the  nett  proceeds  of  my  estate  heretofore  or- 
dered by  me  to  be  disposed  of,  shall  be  equally  divided  between  my 
remaining  children  share  and  share  alike,  and  at  the  times  of  their 
severally  arriving  at  the  age  of  twenty-one  years."     Held  to  be  a 
vested  legacy.     Reed  v.  Bucldcy,  V.  517. 

11.  A  legacy  which  the  testator  directed  to  be  paid  "out  of  his 
estate"  is  not  thereby  made  a  charge  upon  his  lands  devised,  although 
at  the  time  of  his  death  there  are  no  other  assets  out  of  which  it 
might  be  paid.     Brookhart  v.  Small,  VII.  229. 

12.  If  a  legatee,  being  the  executrix,  prove  the  will  and  accept  a 
bequest  under  it,  she  will  thereby  be  equitably  estopped  from  assert- 
ing a  claim  in  hostility  to  other  provisions  of  the  will.     Benedict  v. 
Montgomery,  VII.  238. 

13.  A  testatrix  bequeathed  a  legacy  to  her  daughter  under  the 
following  contingency  :  "And  in  case  she  lives  unmarried  to  the  age 
of  twenty-five  years,  then  the  whole  amount,  principal  and  interest, 
to  be  paid  to  her ;  or  the  whole  amount  to  be  paid  to  her  on  the  birth 
of  issue.     But'  in  case  she  dies  before  the  age  of  twenty-five,  or 
without  issue  born,  then  to  be  divided  equally  between  my  sister  H. 
and  brothers  W.  and  G."     The  daughter  married  and  died  without 
issue  after  the  age  of  twenty-one,  and  before  she  arrived  at  twenty- 
five  :  Held,  that  the  limitation   over  to  the  sister  and  two  brothers 
was  not  too  remote,  but  took  effect :  the  word  "  or"  being  construed 
and,  the  contingency  must  happen  within  a  life  or  lives  in  being,  and 
twenty-one  years  afterwards ;  and  it  is  therefore  good  by  way  of  exe- 
cutory devise.     Held  also,  that  such  legacy  was  so  vested  in  the 
sister  and  brothers  of  the  testatrix,  as  to  be  transmissible  to  their 
personal  representatives' in  the  event  of  their  death  before  the  daugh- 
ter of  the  testatrix.     Kelso  v.  Dickey,  VII.  279. 

14.  A  testator,  after  giving  several  specific  devises  and  pecuniary 
legacies  to  his  children  and  grandchildren,  devised  and  bequeathed 
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all  the  remainder  of  his  estate,  real  and  personal,  to  his  son,  "  he  to 
pay  all  my  debts;  to  pay  my  daughter  E.,  and  all  my  other  bequests." 
Held,  that  the  legacies  were  charged  upon  the  real  estate  thus  de- 
vised to  his  son,  and  were  entitled  to  be  paid  out  of  the  proceeds  of 
the  sale  of  the  land  by  the  sheriff,  as  the  property  of  the  son,  in  pre- 
ference to  his  lien  creditors.  Bank  v.  Donaldson,  VII.  407. 

15.  If  a  legatee  connives  at  or  becomes  a  party  to  a  transaction 
which  constitutes  a  devastavit  on  the  part  of  an  executor,  he  will  not 
afterwards  be  permitted  to  take  the  amount  of  his  legacy  out  of  the 
assets  of  the  estate  to  the  prejudice  of  creditors,  legatees,  or  persons 
interested,  who  are  likely  to  suffer  by  such  devastavit.     Ibid. 

16.  Where  the  corpus  of  a  legacy  is  interest  accruing  on  a  residue 
after  payment  of  debts,  and  not  the  residue  itself,  unless  a  contrary 
intent  is  collectable  from  the  tenor  of  the  will,  the  legatee  is  entitled 
to  all  that  is  made  from  the  death  of  the  testator.  Spangler's  Estate, 
IX.  135. 

LEGISLATURE. 

ROADS,  15. 

STATUTE,  1. 

The  Legislature  may  pass  laws  altering,  modifying,  or  even  taking 
away  remedies  for  the  recovery  of  debts,  without  incurring  a  viola- 
tion of  the  provisions  of  the  constitution  which  forbid  the  passage 
of  ex  post  facto  laws,  or  laws  impairing  the  obligation  of  contracts. 
Evans  v.  Montgomery,  IV.  218. 

LETTER  OF  CREDIT. 

"  P.  having  informed  me  that  he  is  making  some  purchases  from 
you,  and  not  being  acquainted  with  you,  that  you  wish  some  refer- 
ence. Though  not  personally  acquainted,  yet  I  would  say  from  my 
knowledge  of  P.,  that  you  might  credit  him  with  perfect  safety,  and 
that  anything  he  might  purchase  from  you  I  would  see  paid  for." 
Held,  to  be  a  letter  of  credit,  limited  in  its  extent  to  the  purchases 
then  being  made.  Anderson  v.BlaJcely,  II.  237. 

LIEN. 

APPROPRIATION,  7. 
ARBITRATION,  &c.,  23. 
CITIZEN  OF  UNITED  STATES. 
COVENANT. 

DEBTOR  AND  CREDITOR,  1. 
EXECUTORS,  27,  28. 
GROUND-RENT,  2. 
INTESTATE,  4. 
JUDGMENT,  17,  19,  23,  27. 
MECHANICS'  LIEN. 
MORTGAGE,  7,  8,  10. 
PARTITION,  7. 
TAXES,  6,  7,  8,  9. 
VENDOR,  &c.,  61,  67. 
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1.  Upon  an  appropriation  of  the  proceeds  of  the  sale  of  real  estate 
by  the  sheriff,  a  lien  for  the  balance  of  the  purchase  money,  subject 
to  which  the  land  was  conveyed  to  the  defendant,  is  entitled  to  pri- 
ority over  subsequent  judgment  creditors.     Barnltz  \.  Smith,  1. 142. 

2.  An  administrator  having  a  debt  by  bonds  against  the  estate  of 
his  intestate,  is  not  exempt  from  the  requisitions  of  the  4th  section 
of  the  Act  of  1797,  to  file  a  copy  or  written  statement  thereof,  in  the 
office  of  the  prothonotary,  within  seven  years  after  the  decease  of  the 
debtor ;  and  if  he  neglect  to  do  so,  the  lien  of  the  debt  is  gone,  and 
he  cannot  afterwards  charge  the  real  estate  with  its  payment.     Clau- 
ser's  Estate,  I.  208. 

3.  The  debts  of  a  decedent  cease  to  be  a  lien  after  the  lapse  of 
seven  years  from  his  death,  after  which  the  lands  of  which  he  died 
seised  cannot  be  made  liable  for  their  payment.  Sdtzinger  v.  Fisher, 
I.  293. 

4.  A.  was  engaged  by  B.  to  do  the  carpenter-work  of  a  house,  and 
employed  C.  to  make  a  number  of  doors  for  it;  the  material  for  the 
doors  being  furnished  by  B.  to  A.,  and  delivered  by  A.  to  C.     When 
the  doors  were  finished,  A.  notified  C.  that  he  was  ready  to  pay  him 
the  balance  coming  to  him  for  making  the  doors,  and  required  their 
delivery.     A.  brought  replevin  against  C.  for  the  doors,  and  after- 
wards A.  paid  C.  the  amount  in  full  for  his  work.     Hdd,  that  the 
defendant  had  a  lien  on  the  doors  at  time  of  suit  brought,  and  might 
retain  them  till  he  was  paid  for  his  work;  and  that  the  plaintiff  could 
not  recover,  as  he  had  not  tendered  the  price  before  suit  brought. 

Every  bailee  who  has  by  his  labour  or  skill  conferred  value  on 
specific  chattels  bailed  to  him,  has  a  particular  lien  on  them;  but 
such  lien  does  not  exist  in  favour  of  a  journeyman  or  day-labourer. 
M'Intyre  v.  Carver,  II.  392. 

5.  The  debts  of  a  decedent  cease  to  be  a  lien  on  his  real  estate 
after  five  years,  although,  in  his  life-time,  he  made  a  voluntary  con- 
veyance of  it  for  the  purpose  of  defrauding  his  creditors.     Shorman 
v.  The  Farmers'  Bank  of  Reading,  V.  373. 

6.  The  debts  of  a  decedent  not  secured   by  matter  of  record, 
cease  to  be  a  lien  on  his  real  estate  in  the  possession  of  the  heirs 
after  the  lapse  of  seven  years;  and  a  judgment  obtained  against  the 
personal  representative,  and  a  levy  and  sale  of  the  land  after  that 
period,  confer  no  title  upon  the  purchaser.     Bailey  v.  Bowman,  VI. 
118. 

7.  A  warehouse-man  has   a  specific,  not  a  general  lien ;  but  he 
may  deliver  a  part,  and  retain  the  residue  for  the  price  chargeable 
on  all  the  goods  received  by  him  under  the  same  bailment,  provided 
the  ownership  of  the  whole  is  in  the  same  person.     Steinman  v. 
Wilkins,  VII.  466. 

8.  Where  one  owns  both  land  and  the  money  due  upon  it,  there 
is  no  lien  on  it  for  the  money.     Gilkcson  v.  Snyder,  VIII.  200. 

9.  The  24th  section  of  the  Act  of  the  24th  February  1834,  which 
limits  the  lien  of  the  debts  of  a  decedent  upon  his  real  estate  to  five 
years,  is  not  applicable  to  the  estates  of  those  who  died  previously  to 
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the  time  when  that  Act  took  effect,  which  was  the  1st  October  1834. 
Benner  v.  Phillips,  IX.  13. 

10.  A  levy  of  personal  property,  upon  an  execution  issued  by  a 
Justice  of  the'  Peace,  does  not  take  away  the  lien  upon  real  estate 
created  by  a  transcript  of  the  judgment  upon  which  it  issued,  filed 
in  the  Common  Pleas,  if  the  goods  levied  were  not  removed  or  sold 
by  the  constable.  Cummins' s  Appeal,  IX.  73. 

LIEN  DOCKET. 

The  Act  of  3d  April  1843  was  intended  to  remedy  the  evil  of  the 
otnission  or  failure  of  the  prothonotary  to  enter  judgments  upon  the 
lien  or  judgment  docket,  and  not  to  cure  any  defective  or  erroneous 
entry  :  hence,  in  the  appropriation  of  the  proceeds  of  the  sale  of  real 
estate  by  the  sheriff,  the  liens  must  be  paid,  as  to  amount,  as  they 
appear  upon  the  lien  docket,  although  it  be  erroneous,  and  the  real 
amount  is  exhibited  by  the  appearance  docket.  Mchajfy's  Appeal, 
VII.  200. 

LIMITATION. 

ARBITRATION  AND  AWARD,  3. 

ASSIGNMENT,  5. 

BILLS  OF  EXCHANGE,  13. 

DOWER,  7. 

EXECUTORS,  &c.,  28. 

FORBEARANCE,  1. 

GUARDIAN  AND  WARD,  4,  5. 

INTESTATE,  4. 

LIEN,  9. 

PARTNERSHIP,  10,  27. 

PRINCIPAL  AND  SURETY,  5,  6. 

SHERIFF,  1,  2. 

UNSEATED  LAND,  2,  4,  8,  31,  33. 

1.  It  is  not  a  valid  objection  to  the  admission  of  the  evidence  of  a 
claim,  that  it  is  barred  by  the  Statute  of  Limitations. 

Trusts  which  are  not  affected  by  the  Statute  of  Limitations  are  those 
technical  and  continuing  trusts  which  are  not  cognizable  at  law,  but 
fall  within  the  proper,  peculiar,  and  exclusive  jurisdiction  of  a  court 
of  equity.  Finncyv.  Cockran,  I.  112. 

2.  It  is  essential  to  the  validity  of  a  title  founded  upon  a  warrant 
and  survey  as  against  an  intervening  right,  that  the  survey  shall  have 
been  returned  within  seven  years ;  for  otherwise,  notwithstanding  the 
property  which  was  unseated  may  have  been  assessed  and  the  taxes 
paid  by  the  owner ;  that  he  used  it  as  woodland  for  the  purpose  of 
supplying  the  farm  on  which  he  resided  with   fire-wood,  rails  and 
timber;  that  he  claimed  title,  and  this  with  the  knowledge  of  the 
improver;  yet  after  the  lapse  of  seven  years  his  right  is  forever 
postponed.     Strauch  \.  Shoemaker,  I.  166. 

3.  An  entry  upon  the  whole  of  the  land  by  one  tenant  in  common, 
who  takes  possession,  as  if  it  had  been  his  own  exclusively,  and 
receives  the  rents,  issues,  and  profits  thereof,  without  accounting 
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to  his  co-tenant  for  any  part  thereof,  or  proof  of  any  demand  upon 
him  to  do  so,  for  twenty-one  years,  amounts  to  an  actual  ouster,  and 
will  bar  the  other  tenant  in  common  of  his  right.  Law  v.  Patterson, 
I.  184. 

4.  An  endorsement  on  a  note,  of  a  payment  on  account,  in  the 
handwriting  of  the  holder,  proved  to  have  been  made  within  six 
years  from  the  date  of  the  note  and  time  of  suit  brought,  is  evidence 
which  will  prevent  the  operation  of  the  Statute  of  Limitations.  Addams 
v.  Seitzinger,  I.  243. 

5.  When  there  are.  mutual  accounts  between  parties,  the  items  of 
credit  and  charge  in  such  accounts,  within  six  years  before  the  com- 
mencement of  the  action,  are  deemed  equivalent  to  a  subsequent 
promise  reviving   the   debt.       Van  Sicearingcn  v.  Harris,  I.  356. 
Thomson  v.  Hopper,  I.  467. 

6.  In   an  action  of  ejectment,  a  defendant  is  not  estopped  from 
setting  up  a  title  under  the  Statute  of  Limitations  by  the  fact,  that  he 
took  a  warrant  for  the  land,  and  fixed  a  period  for  the  commencement 
of  interest  within  twenty-one  years  from  the  time  of  suit  brought;  it 
appearing  also,  that  a  previous  warrant  had  been  granted  for  the  land 
to  one  under  whom  the  plaintiff  claimed. 

If  one  enter  upon  land  claiming  but  without  title,  and  die  in  pos- 
session, leaving  a  widow  and  children,  one  of  whom  continues  in 
possession,  and  conveys  the  land  to  a  third  person,  who  goes  into 
possession  and  continues  it  to  a  period  beyond  twenty-one  years,  the 
law  will  tack  these  possessions  together  so  as  to  make  a  good  title 
under  the  Statute  of  Limitations,  the  title  being  out  of  the  Common- 
wealth. Graffms  v.  Tottenham,  I.  483. 

7.  A  widow  who  remains  in  the  possession  of  land  of  which  her 
husband  died  seised  and  possessed,  will  not  be  permitted  to  claim 
title  adversely  to  her  children  by  the  Statute  of  Limitations ;  her 
possession,  under  such  circumstances,  is  that  of  her  children ;  and 
if  she  marry  again,  the  possession  of  her  and  her  husband  will  be  as 
well  for  the  children  as  themselves.     Cook  v.  Nicholas,  II.  27. 

8.  An  admission  by  a  defendant  that  the  debt  for  which  he  is  sued 
was  not  paid,  accompanied  by  the  declaration  that  he  would  plead 
the  Statute  of  Limitations,  will  not  take  the  case  out  of  the  operation 
of  the  Act.     Hay  v.  Kramer,  II.  137. 

9.  Where  the  items  of  an  account  are  all  on  one  side,  the  Statute 
of  Limitations  is  a  bar  to  all  claims  above  six  years'  standing.  Ibid. 

10.  The  18th  section  of  the  Act  of  19th  April  1794  is  applicable 
only  to  the  personal  estate  of  an  intestate,  and  does  not  present  any 
bar  to  the  right  of  an  heir  to  recover  the  real  estate  of  his  ancestor, 
after  the  lapse  of  seven  years.     Blackmore  v.  Gregg,  II.  182. 

11.  An  assessment  in  his  name,  and  payment  of  taxes,  is  not  es- 
sential to  the  validity  of  the  title  of  one  who  claims  by  the  Statute 
of  Limitations :  it  is  but  evidence  of  the  fact  of  his  claim,  and  the 
extent  of  it.     Hockenbury  v.  Snyder,  II.  240. 

12.  A  promise  made  on  Sunday  to  pay  a  debt  which  was  barred 
by  the  Statute  of  Limitations,  without  making  proof  of  the  original 

ix.  — 46  2F 
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debt,  is  not  sufficient  evidence  to  maintain  an  action.     Haydock  v. 
Tracy,  III.  507. 

13.  The  Statute  of  Limitation,  in  New  York,  is  not  an  available 
defence  for  one  who  had  been  beyond  the  jurisdiction  of  their  courts, 
during  the  time  which  had  elapsed  ;  and  the  same  construction  will 
be  given  to  their  statute  here.     Case  v.  Cushman,  III.  544. 

14.  In  an  action  of  ejectment,  upon  the  plea  of  the  Statute  of 
Limitations,  a  declaration  of  the  defendant,  that  he  was  willing  to 
purchase  from  the  plaintiff',  made  more  than  21  years  before  suit 
brought,  will  not  prevent  the  operation  of  the  statute.    Bell  v.  Hart- 
ley, IV.  32. 

15.  An  actual  adverse  possession  of  land  for  21  years,  gives  title 
not  only  to  that  part  of  it  which  was  cleared  and  cultivated,  but  to 
all  that  was  included  within  marked  lines  during  that  period.    Ibid. 

16.  The  Statute  of  Limitations  protects  the  title  of  the  claimant 
not  only  to  the  land  enclosed  and  cultivated,  but  also  to  the  woodland 
embraced  within  his  designated  boundaries.     M'Call  v.  Coover,  IV. 
151. 

17.  In  equity  courts,  twenty  years  is  a  positive  bar  to  any  claim. 
Bull  v.  Towson,  IV.  557. 

18.  Even  a  promise  by  guardian,  after  such  lapse  of  time,  without 
proof  that  he  had  funds,  would  seem  to  be  void.     Ibid. 

19.  In  such   a  case,  where  the  testimony  of  the  only  witness  is 
contradictory,  after  this  lapse  of  time,  every  paper,  statement,  ac- 
count, receipt,  anything  in  the  handwriting  of  the  administrator  or 
guardian  relative  to  the  matter  in  issue,  if  proved  to  have  been  made 
in  the  course  of  settling  the  estate  by  those  whose  duty  it  was  to 
watch  and  check  each  other  as  administrator  and  guardian,  is  evi- 
dence.    Ibid. 

20.  A  stranger  without  title  cannot,  by  merely  claiming  land  and 
paying. taxes  upon  it,  without  showing  he  ever  exercised  any  acts  of 
ownership  upon  it,  oust  the  owner,  or  devest  his  title  by  limitation 
of  time.      Urket  v.  Coryell,  V.  60. 

21.  Endorsements  of  payments  upon  a  bond,  in  the  handwriting 
of  the  obligee,  furnish  no  evidence  of  the  fact  of  payment  such  as 
will  avoid  the  effect  of  the  lapse  of  time,  which  raises  a  presumption 
of  payment  of  the  bond,  unless  such  endorsements  must  necessarily 
have  been  made  before  the  lapse  of  that  time  which  raises  the  pre- 
sumption of  payment.     Cremer's  Estate,  V.  331. 

22.  The  acknowledgment  of  a  debt  is  evidence  of  a  promise ;  but 
to  avoid  the  Statute  of  Limitations  it  ought  to  be  plain  and  express, 
and  beyond  all  doubt.     It  is  not  sufficient  if  it  is  merely  an  inferen- 
tial promise  not  to  plead  the  statute  made  without  consideration;  nor 
where  it  is  a  disclaimer  after  suit  brought  and  judgment  recovered 
of  an  intention  to  plead  the  statute,  accompanied  by  an  allegation 
that  the  judgment  entered  was  for  too  much.     Gilkyson  v.  Larue, 
VI.  213. 

23.  A  person  in  possession  of  land,  and  continuing  so  for  21  years, 
claiming  it  as  his  own,  is  within  the  prohibition  of  the  Limitation 
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Act  as  well  against  a  claim  never  made  or  heard  of,  as  against  a 
claimant  with  whom  there  is  a  dispute.     Leeds  v.  Bender,  VI.  315. 

24.  Quare,  whether  a  non-resident  disseisor  acquires  title  by  the 
Act  of  Limitations  to  more  land  than  is  actually  enclosed  and  culti- 
vated.    Porter  v.  M'Ginnis,  VI.  502. 

25.  If  a  small  piece  of  land  be  purchased  with  the  intention  of 
overflowing  it  by  the  erection  of  a  dam,  and  it  remains  in  the  en- 
closure of  the  vendor  for  a  period  of  more  than  21  years,  without  any 
other  positive  act  of  adverse  possession,  the  non-user  of  the  vendee 
will  not  deprive  him  of  his  title  and  vest  it  in  the  vendor  by  force  of 
the  Statute  of  Limitations.     Buckholder  v.  Sigler,  VII.  154. 

26.  Nothing  but  an  unequivocal  admission  of  indebtedness  is  such 
evidence  of  a  promise  to  pay  as  will  take  a  case  out  of  the  opera- 
tion of  the  Statute  of  Limitations.     Allison  v.  Pennington,  VII.  180. 

27.  The  Act  of  Limitations  is  not  a  bar  to  an  action  against  an 
administrator  founded  upon  a  devastavit.     Williams  v.  Freeman, 
VII.  359. 

LITERARY  ASSOCIATION. 

WITNESS,  12. 

The  members  of  an  association  are  liable  for  goods  furnished  on 
the  order  of  an  agent  of  the  association,  if  furnished  with  their  con- 
currence or  approbation. 

If  members  of  a  literary  association  agree  to  subscribe  a  certain 
sum  annually  for  books,  to  be  paid  to  the  treasurer,  and  books  are 
ordered,  a  bookseller  furnishing  them  cannot  sue  on  such  subscrip- 
tion. 

In  a  suit  against  members  of  an  association,  in  which  one  only  is 
served  with  process,  and  proceeds  to  issue  and  trial,  if  his  subscrip- 
tion to  the  articles  of  association  be  proved,  it  is  not  necessary  for 
the  plaintiff  to  prove  the  signatures  of  the  rest.  Ridgcly  v.  Dobson, 

III.  118. 

LOAN. 

DEBT,  2. 

Certificate  of  loan  issued  in  the  year  1830,  by  an  incorporated 
company,  that  there  was  due  from  them  to  A.  or  her  assigns  a  certain 
sum,  bearing  an  interest  of  6  per  cent,  per  annum,  payable  quarterly 
on  certain  days,  the  principal  to  be  redeemable,  in  the  option  of  the 
company,  at  any  time  after  the  1st  of  January  1840;  and  further 
stating  it  was  issued  under  a  resolution  of  the  company,  and  the 
holder  will  be  entitled  to  convert  the  whole  of  said  sum  into  shares 
of  the  capital  stock  of  the  company  at  any  time  previous  to  the  1st 
of  January  1840.  Held  that  it  created  an  annuity  coupled  with  a 
power  to  redeem  after  the  1st  of  January  1840,  the  company  alone 
having  the  power  after  that  period  to  determine  when  the  loan  shall 
be  repaid,  and  that  action  will  not  lie  to  compel  payment  of  the  prin- 
cipal against  the  will  of  the  company.  Union  Canal  Co.  v.  Antilla, 

IV.  553. 
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1.  A  claim  which  is  founded  upon  a  transaction  which  is  either 
malum  prohibitum  or  malum  in  se,  cannot  be  enforced  by  an  action 
of  any  kind. 

2.  A  contract  of  purchase  of  a  prize  lottery-ticket,  the  sale  of 
which  was  prohibited  by  law,  cannot  be  enforced  by  action,  nor  will 
the  purchaser  be  entitled  to  recover  in  an  action  for  money  had  and 
received  upon  proof  that  the  seller  of  the  ticket  received  the  amount 
of  the  prize-money.     Ebcrman  v.  Rcitzel,  I.  181. 

LUNATIC. 

WITNESS,  39,  40. 

Upon  a  traverse  of  the  inquisition  found  upon  a  commission  of 
lunacy,  the  question  is  whether  the  mind  is  deranged  to  such  an 
extent  as  to  disqualify  the  traverser  from  conducting  himself  with 
personal  safety  to  himself  and  others,  and  from  managing  and  dis- 
posing his  own  affairs  and  discharging  his  relative  duties.  M'Elroy's 
Case,  VI.  451. 

MACHINERY. 

FIXTURE. 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  a  malicious  prosecution,  the  question  of  pro- 
bable cause  should  be  submitted  to  the  jury,  not  upon  the  fact  of  the 
guilt  or  innocence  of  the  plaintiff,  but  upon  the  defendant's  belief 
of  his  guilt  or  innocence.     Scibert  v.  Price,  V.  438. 

2.  In  such  action,  it  is  proper  to  send  out  with  the  jury  the  infor- 
mation made  by  the  defendant,  upon  which  the  plaintiff  was  arrested. 
Ibid. 

3.  In  an  action  for  malicious  prosecution,  the  want  of  an  aver- 
ment in  the  narr.  that  the  prosecution  was  carried  on  without  proba- 
ble cause,  is  cured  by  verdict,  especially  where  it  appears  that  evi- 
dence was  given  tending  to  prove  a  want  of  probable  cause,  and  the 
court  charged  the  jury  that  they  should  find  for  the  defendant,  unless 
they  should  believe  that  the  prosecution  had  not  only  been  carried 
on  maliciously  but  likewise  without  probable  cause.      Weinberger  v. 
Shelly,  VI.  336. 

4.  Probable  cause  is,  perhaps,  a  mixed  question  of  fact  and  law; 
and  where  the  facts  are  contested,  the  court  should  leave  them  to  the 
jury  with  instructions  as  to  what  in  law  is  probable  cause.     Ibid. 

5.  The  verdict  cures  the  want  of  an  allegation  in  the  narr.  that 
the  prosecution  was  at  an  end,  where  it  states  an  indictment  returned 
"  ignoramus."     Ibid. 

MALUM  PROHIBITUM. 
LOTTERY,  1. 
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MANDAMUS. 

ATTORNEY  AT  LAW,  8. 
BILL  OF  EXCEPTIONS,  2. 
NICHOLSON  COURT. 
SOCIETY. 

1.  There  is  no  other  remedy  for  the  recovery  of  a  salary  fixed  by 
law  and  payable  by  the  State  Treasurer,  than  by  writ  of  mandamus. 
Commonwealth  v.  Mann,  V.  403. 

2.  Under  the  Act  of  14th  June  1836,  giving  the  Courts  of  Com- 
mon Pleas  within  their  respective  counties  power  to  issue  writs  of 
mandamus  "  to  all  corporations  being  or  having  their  chief  place  of 
business  within  such  county,"   a  Court  of  Common  Pleas  cannot 
issue  a  mandamus  to  a  railroad  company,  whose  office  and  chief 
place  of  business  is  not  in  such  county,  although  their  road  may  pass 
through  the  same.    \Vhitemarsli  Township  v.  The  Philadelphia,  Ger- 
mantown  and  Norristown  Railroad  Co.,  VIII.  365. 

3.  Supervisors  of  a  township  may  apply  for  a  writ  of  mandamus 
commanding  a  railroad  company  to  make  a  road  for  public  accom- 
modation, required  by  their  charter.     Ibid. 

MANURE. 

LANDLORD,  &-c.  16. 

MARKET. 

The  Act  of  12th  February  1795,  authorizing  the  extension  of  the 
market  in  High  street,  Philadelphia,  is  not  repealed  by  subsequent 
laws,  and  therefore  under  its  4th  section  the  city  corporation  had  a 
right  to  pass  an  ordinance  prohibiting  the  sale  of  beef  in  the  western 
moiety  of  the  market-house  between  Seventh  and  Eighth  streets. 
Mayor  v.  Davis,  VI.  269. 

MARRIAGE  ACT. 

A  father  who  turns  his  daughter  out  of  his  house  upon  the  world 
to  shift  for  herself,  thereby  relinquishes  his  paternal  rights  in  relation 
to  her  person,  absolves  her  from  filial  allegiance,  and  deprives  him- 
self of  a  right  of  action  under  the  statute  against  marrying  minors 
without  the  consent  of  their  parents.  Stansbury  v.  Bertron,  VIT, 
362. 

MASTER  AND  APPRENTICE. 

1.  An  indenture  dated  November  1823,  bound  the  apprentice  for 
14  years  and  23  days  from  that  date.     Held,  it  was  primd  facie  evi- 
dence that  the  apprentice  continued  a  minor  in  1836.     Bonnel  v. 
Brotzman,  III.  178. 

2.  The  relation  of  master  and  apprentice,  until  dissolved  by  tin- 
Quarter  Sessions,  cannot  be  questioned  in  a  suit  by  the  master  for 
harbouring  his  apprentice  under  the  Act  of  29th  September  1770. 
Ibid. 

3.  Where  the  father  is  living  with  the  mother,  to  make  a  valid 
indenture  of  apprenticeship  of  their  son,  the  assent  of  the  father 

ix.  —  2r* 
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before  the  magistrate  at  the  time  of  the  binding,  expressed  in  writ- 
ing, is  necessary  :  the  assent  of  the  mother  is  not  sufficient.  Com- 
monwealth v.  Crommic,  VIII.  339. 

MASTER  AND  SERVANT. 

1.  Faithful  service  is  a  condition  precedent  to  the  right  of  a  ser- 
vant to  his  wages ;  and  if,  during  the  term  for  which  he  has  agreed 
to  serve,  he  commit  a  criminal  offence,  although  not  immediately 
injurious  to  the  person  or  property  of  his  master,  he  will  not  be  en- 
titled to  recover  any  part  of  his  wages.     Libhart  v.  Wood,  I.  265. 

2.  Faithful  service  is  a   condition  precedent  to  the  right  of  a 
servant  to  recover  wages ;  misconduct  inconsistent  with  the  relation 
of  master  and  servant  will  justify  the  master  in  putting  an  end  to  the 
contract  of  service  at  any  time.     Singer  v.  M'Cormick,  IV.  265. 

3.  A  child  is  not  entitled  to  recover  wages  for  services  rendered, 
from  the  estate  of  his  deceased  parent,  unless  upon  clear  and  un- 
equivocal proof,  leaving  no  doubt  that  the  relation  between  the  par- 
ties was  not  the  ordinary  one  of  parent  and  child,  but  of  master  and 
servant.     Candor's  Appeal,  V.  513. 

MECHANIC'S  LIEN. 

AGREEMENT,  10. 

LIEN,  4. 

PAYMENT  WITH  LEAVE,  1,  2. 

1.  The  registry  of  a  mechanic's  lien  is  no  record,  and  to  a  scire 
facias  upon  it,  the  plea  of  nul  tiel  record  is  a  nullity.     Davis  v. 
Church,  I.  240. 

2.  In  a  scire  facias  upon  a  mechanic's  lien  against  the  owner  of 
a  building,  and   the  contractor  who  constructed   it,  by   him   who 
furnished  the  lumber,  in  which  it  appeared  that  the  contractor  had 
been  fully  paid  for  his  work  and  materials,  he  is  not  a  competent 
witness  for  the  owner.     But  he  may  be  made  competent  by  a  release 
from  the  owner  for  his  liability  over  to  him  for  costs,  to  which  he 
might  be  subjected  in  the  event  of  a  recovery  against  him. 

In  a  scire  facias  upon  a  mechanic's  lien  against  the  owner  of  a 
building,  and  the  contractor  who  constructed  it,  the  plaintiff  may 
give  in  evidence  the  declarations  of  the  contractor  as  to  the  materials 
received  and  the  amount  remaining  due,  but  such  admissions  ought 
to  be  received  with  great  caution,  and  subjected  to  the  nicest  scrutiny ; 
but  his  declarations  that  the  lumber  was  received  on  the  credit  of  the 
building,  are  not  evidence. 

In  such  case,  it  is  competent  for  the  defendant  to  give  evidence 
to  prove  that  the  amount  of  the  lumber  charged  in  the  plaintiff's  ac- 
count, is  greatly  more  than  could  have  been  put  into  the  building. 

If  part  of  an  account  filed  as  a  mechanic's  lien  be  for  lumber  fur- 
nished to  the  contractor  before  he  entered  into  the  contract,  which 
could  not  be  a  lien,  and  a  part  afterwards  which  was  used  in  the 
building,  and  there  be  a  credit  in  the  account  of  the  lumber-man  for 
a  payment,  it  may  be  referred  to  the  jury  to  determine  whether  the 
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payment  shall  be  applied  to  that  part  of  the  account  which  was  a 
lien,  or  that  which  was  not.     Dickinson  College  v.  Church,  I.  402. 

3.  The  use  of  the  firm  name  in  a  mechanic's  lien  filed,  is  a  suf- 
ficient designation  of  the  party  claimant,  without  the  use  of  the  in- 
dividual name  of  each  member  of  the  firm.     Black's  Appeal,  II. 
179. 

4.  In  a  scire  facias  upon  a  mechanic's  lien  against  the  owner  and 
contractor,  the  latter  may  be  made  a  competent  witness  by  a  release 
from  his  sureties  and  the  owner  from  all  personal  liability  for  the 
sum  claimed  by  the  plaintiff1. 

If,  in  such  case,  the  sureties  of  the  contractor  be  making  the  de- 
fence for  their  own  protection,  and  they  procure  the  release  from 
the  owner  to  the  contractor,  and  use  it  to  make  him  a  competent 
witness,  it  is  tantamount  to  a  release  by  themselves;  and  the  witness 
is  thereby  made  competent,  without  a  direct  release  by  the  sureties. 
Church  v.  The  College,  III.  221. 

5.  In  a  scire  facias  upon  a  mechanic's  lien,  the  book-entries  of 
the  lumber  furnished,  although  kept  in  ledger  form,  accompanied  by 
parol  proof  that  the  entries  were  fairly  made  and  the  lumber  was 
delivered,  are  competent  evidence  to  go  to  the  jury.     ReJircr  v. 
Zeigler,  III.  258. 

6.  The  time  when  the  materials  were  furnished  or  the  work  was 
done,  is  essential  to  the  validity  of  a  mechanic's  lien  filed.     If  the 
year  be  omitted  in  which  the  lumber  was  sold  and  delivered,  there 
can  be  no  recovery  in  a  scire  facias  upon  the  lien.     Ibid. 

7.  In  an  issue  directed  by  the  court  between  judgment  and  me- 
chanic's lien  creditors,  under  the  Act  of  16th  June  1836,  it  is  the 
province  of  the  jury  to  ascertain  and  determine  by  their  verdict, 
what  part  of  the  ground  is  necessary  for  the  convenient  use  of  the 
building  for  the  purposes  for  which  it  was  intended,  and  to  which 
the  lien  of  the  mechanic  is  to  extend.     Keppcl  v.  Jackson,  III.  320. 

8.  The  Act  of  the  28th  of  April  1840,  so  modifies  the  remedy  for 
the  recovery  of  a  mechanic's  lien,  that  no  greater  estate  in  the  pre- 
mises charged  with  the  lien  can  be  sold,  than  was  vested  in  the 
person  in  possession  at  the  time  the  building  was  erected ;  and  this 
whether  the  lien  was  created  before  or  since  the  passage  of  that  Act. 
Evans  v.  Montgomery,  IV.  218. 

9.  The  Act  of  28th  of  April  1840,  so  explains  the  mechanic's  lien 
law  of  the  16th  of  June  1836,  that  a  sheriff's  sale  upon  a  lien  created 
by  that  Act,  confers  no  other  or  greater  title  in  the  premises,  than 
that  which  was  vested  in  the  person  in  possession  at  the  time  the 
building  was  erected.     O' 'Conner  v.  Warner,  IV.  223. 

10.  A  terre-tenant  of  a  house  sought  to  be  affected  by  the  lien  of 
a  mechanic,  is  not  a  competent  witness  for  the  defendant  upon  the 
trial  of  a  scire  facias  upon  the  lien.     Jones  v.  Shau-han,  IV.  257. 

11.  A  mechanic  is  not  bound  to  file  his  lien  against  one  who  was 
not  the  owner,  when  the  building  was  commenced,  but  became  so 
before  the  lien  filed.     Ibid. 
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12.  When  the  time  at  which  materials  were  furnished  is  not  set 
out  in  the  lien  filed,  it  may  be  shown  by  proof  on  the  trial.     Ibid. 

13.  The  acceptance  of  a  note  for  the  amount  of  the  account  of 
the  mechanic,  is  not  such  a  satisfaction  as  will  prevent  the  filing  of 
it  as  a  lien ;  but  if  a  receipt  be  given  at  the  foot  of  the  bill  for  the 
note  "  in  full  of  the  above,"  it  is  evidence  of  satisfaction,  which 
should  be  left  to  the  jury.     Ibid. 

14.  One,  who  furnishes  nothing  but  his  superintendence  and  skill 
as  an  undertaker,  has  no  right  to  file  a  lien  for  anything  in  pursuance 
of  his  contract  as  such.     Ibid. 

15.  A  scire  facias  upon  a  mechanic's  lien  cannot  be  maintained 
for  a  claim  apportioned  among  several  buildings.     Ibid. 

16.  A  mechanic's  claim  against  a  building  "  situate  in  Clinton 
street  on  the  north  side  thereof,  and  130  feet  east  of  Eleventh  street, 
containing  in  front  on  Clinton  street  20  feet,"  is  not  inconsistent 
with  a  deed  describing  a  building  as  "  situate  on  the  north  side  of 
Clinton  street,  beginning  at  the  distance  of  116  feet  eastward  from 
the  east  side  of  Eleventh  street,  and  containing  in  front  on  Clinton 
street  20  feet."     Ewing  v.  Barras,  IV.  467. 

17.  Certainty  to  a  common  intent  is  sufficient  in  a  description  of 
property  in  a  mechanic's  claim.     Ibid. 

IS.  Whether  the  descriptions  of  a  building  in  a  deed  and  in  a 
mechanic's  claim  agree,  is  a  question  for  the  jury.     Ibid. 

19.  The  court  may  strike  from  the  record  an  irregular  mechanic's 
claim,  on  petition  and  answer  or  demurrer.     Lehman  v.  Thomas,  V. 
262. 

20.  A  claim  by  a  material-man  recited  that  it  was  "  filed  within 
six  months,  according  to  Act  of  Assembly,"  &.c.     Held,  that  the 
time  of  furnishing  the  materials  was  too  loosely  stated.     Ibid. 

21.  One  who  by  special  contract  undertakes  to  furnish  all  the 
materials  and  erect  a  house  or  other  building  for  a  certain  sum,  can- 
not recover  a  balance  due  to  him  upon  the  completion  of  the  work 
by  filing  his  claim  therefor  under  the  provisions  of  the  Mechanic's 
Lien  Law.     Hoatz  v.  Patterson,  V.  537. 

22.  The  levari  facias  given  to  mechanics  and  material-men  by  the 
21st  section  of  the  Act  of  16th  June  1836,  is  an  execution,  and 
comes  within  the  provisions  of  the  6th  section  of  the  Act  of  13th 
October  1840,  relating  to  the  appointment  of  a  sequestrator.    Pent- 
land  v.  Kelly,  VI.  483. 

23.  An  undertaker  who  contracts  to  furnish  materials  and  build  a 
steamboat  for  another,  is  not  entitled  to  the  benefits  of  the  Act  of 
Assembly  giving  liens  to  mechanics  and  material-men.      Walker  v. 
Anshvtz,  VI.  519. 

24.  There  cannot  be   a  recovery  against  a  county  upon  a  me- 
chanic's lien  filed  for  materials  furnished  for  the  erection  of  a  public- 
building.      Wilson  v.  Commissioners  of  Huntingdon  Co.,  VII.  197. 

25.  Under  the  Mechanic's  Lien  Law  of  the  16th  June  1836,  the 
material-man,  who  has  a  claim  for  materials  furnished  for  several 
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buildings,  must  designate,  in  his  claim  filed,  the  amount  which  he 
claims  to  be  due  to  him  on  each  of  such  buildings :  otherwise  such 
claim  will  be  postponed  to  liens  subsequently  entered.  Thomas  v. 
James,  VII.  381. 

26.  Where  there  is  a  special  contract  between  a  mechanic  and 
the  owner  or  builder  of  a  house  for  the  work  which  the  former  is  to 
do  in  constructing  the  house,  he  must  look  to  his  contract  alone  for 
his  security,  and  cannot  resort  to  the  remedy  which  the  Mechanics' 
Lien  Law  provides.     Haley  v.  Prosser,  VIII.  133. 

27.  One  who  furnishes  lumber,  at  the  instance  of  a  contractor, 
for  a  building  on  the  ground  of  a  stranger,  must  provide  for  his 
security  by  the  terms  of  his  bargain :  hence  a  house  rebuilt  by  an 
insurance  company,  in  discharge  of  their  liability  upon  a  policy,  is 
not  liable  to  a  lien  for  materials  furnished  to  the  contractor.  Bruner 
v.  Sheik,  IX.  119. 

28.  Under  the  Act  of  16th  June  1836,  relating  to  the  lien  of 
mechanics,  &c.,  the  time  at  which  the  work  was  done,  or  the  mate- 
rials were  furnished,  must  be  stated  in  the  claim  or  bill  appended  to 
it ;  otherwise  the  claim  is  defective.     Witman  v.  Walker,  IX.  183. 

29.  A  contractor  who  furnishes  the  whole  or  part  of  the  work  and 
materials  at  a  certain  price  is  not  entitled  to  a  lien  against  the  build- 
ing.    Ibid. 

MEMBER  OF  ASSEMBLY. 

Under  the  resolution  of  the  Legislature  of  the  27th  March  1839, 
the  members  of  the  County  Board  are  entitled  to  be  paid  wages  for 
their  attendance  out  of  the  funds  of  the  county  of  Philadelphia,  not- 
withstanding they  are  members  of  the  Legislature. 

Such  a  provision  does  not  conflict  with  the  clause  of  the  constitu- 
tion directing  that  members  of  the  Legislature  shall  be  paid  a  com- 
pensation for  their  services  out  of  the  treasury  of  the  Commonwealth. 
County  of  Philadelphia  v.  Sharswood,  VII.  16. 

MERCER  COUNTY. 

DISTRICT  COURT  OF  MERCER  COUNTY. 

MERGER. 

1.  Merger  depends  generally  upon  the  intention  of  the  parties  to 
be  affected  by  it,  and  an  intent  to  prevent  it  will  be  presumed,  when- 
ever it  is  the7  interest  of  the  party  that  the  encumbrance  should  not 
sink  in  the  inheritance.     Richards  v.  Ayres,  I.  485. 

2.  A  deed  of  conveyance  of  real  estate  does  not  merge  in  a  second 
deed  between  the  parties  for  the  same  estate,  but  one  agreement  may 
merge  in  a  second  if  such  was  the  intention.     Kenrick  v.  Smick, 
VII.  41. 

MESNE  PROFITS. 

EJECTMENT,  8,  19. 
WITNESS,  42. 
ix.  — 47 
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1.  A  plaintiff  in  ejectment  will  not  be  permitted  to  recover  the 
mesne  profits  in  the  same  action,  unless  he  give  previous  notice  of 
such  claim.     Cook  v.  Nicholas,  II.  27. 

2.  In  an  action  of  trespass  to  recover  mesne  profits,  after  a  re- 
covery of  the  land  by  ejectment,  if  the  plaintiff  give  evidence  of 
profits  received  by  the  defendant  anterior  to  the  time  of  the  issuing 
of  the  writ  of  ejectment,  then   the  verdict  and  judgment  in  that 
action  are  not  conclusive,  and  the  defendant  may  give  evidence  to 
show  that  the  title  was  then  in  him. 

In  such  action,  the  plaintiff  may  recover  more  than  the  rent  or 
yearly  value  of  the  land ;  he  may  charge  all  actual  damage  and  injury 
to  the  premises.  Huston  v.  Wickersham,  II.  308. 

MILLS. 

CONTRACT,  6. 
FIXTURE,  1,  2,  3. 

MILL-DAM. 

TRESPASS,  6. 

MINISTER. 

TAXES,  2. 

MISNOMER. 

ABATEMENT,  1. 
CORPORATION,  5. 

MISTAKE. 

RELEASE,  3. 
VENDOR,  &/c.  53,  54. 

MOB. 

1.  In  an  action  of  trespass  for  pulling  down  a  building,  evidence 
that  the  building  was  peaceably  taken  down   and  its  materials  pre- 
served in  conformity  with  the  directions  of  the  commissioners  of  the 
township  during  a  period  of  great  public  excitement  and  disorder, 
with  a  view  of  saving  the  neighbourhood  from  threatened  violence, 
is  admissible  in  mitigation  of  damages.     Reed  v.  Bias,  VIII.  189. 

2.  In  such  action  evidence  that  the  commissioners  had  by  law  the 
power  to  abate  and  remove  nuisances,  and  that  a  grand  jury  after 
instructions  by  a  competent  court  presented  the  building  as  a  public 
nuisance  and  recommended  its  abatement,  is  not  admissible  in  miti- 
gation of  damages.     Ibid. 

MONEY  PAID. 

ASSUMPSIT,  3. 

MORTGAGE. 

ARBITRATION,  &c.  17, 
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ASSIGNMENT,  8. 

BOND,  4,  5. 

CONTRACT,  6. 

EVIDENCE,  55. 

FIXTURE,  2. 

LANDLORD,  &c.  14. 

PAYMENT,  PRESUMPTION  OF,  1. 

PRINCIPAL  AND  SURETY,  3,  12. 

RELEASE,  2. 

SHERIFF'S  SALE,  15,  17,  20,  37. 

SHIP,  1. 

TRUST,  &c.  23. 

VENDOR,  &/c.  29. 

1.  C  became  the  purchaser  at  sheriff's  sale  of  that  part  of  a  tract 
of  land  which  was  in  one  county,  subject  to  a  mortgage  upon  the 
whole  tract,  which  was  in  two  counties :  the  mortgage  having  been 
given  before  the  county  was  divided.     After  his  purchase,  he  paid 
the  amount  due  upon  the  mortgage,  took  an  assignment  of  it,  and 
sued  out  a  writ  of  scirc  facias  upon  it  in  the  other  county,  with 
notice  to  the  terre-tenants  of  that  part  of  the  land.     Held  that  the 
plaintiff  was  entitled  to  recover  contribution  out  of  that  part  of  the 
land,  which  was  to  be  estimated  by  the  proportional  value  of  each 
part.     Fisher  v.  Clyde,  I.  544. 

2.  The  recorder,  on  recording  a  mortgage,  endorsed  the  loth  of 
November  1336  on  the  mortgage  as  the  time  of  its  being  left  for 
record,  and  also  made  an  entry  in  a  book  kept  by  him  for  that  pur- 
pose, mentioning  the  date  of  the  mortgage,  the  parties,  and  dating 
this  entry  the  loth  of  December  1836.     After  recording  it  he  gave 
a  certificate  on  the  back  of  the  mortgage,  stating  it  was  recorded 
the  15th  of  November  1836.     Held,  that  the  entry  in  the  recorder's 
book  must  be  considered  the  true  date  of  the  deed's  being  left  for 
record,  and  that  the  certificate  was  of  no  avail  against  it. 

Held,  also,  that  parol  evidence  was  not  admissible  to  alter  the  time 
mentioned  in  the  book,  where  it  tended  to  affect  the  right  of  a  pur- 
chaser acquired  on  the  faith  of  the  entry  in  the  book. 

Though  notice  to  an  agent  is  sufficient  in  law  to  affect  his  prin- 
cipal, yet  this  principle  does  not  apply  where  the  same  person  who 
is  intrusted  by  a  holder  of  a  warrant  of  attorney  to  have  judgment 
entered  by  the  prothonotary,  is  at  the  same  time  intrusted  as  the 
agent  of  a  mortgagee  to  have  a  mortgage  recorded,  but  without  the 
knowledge  of  the  holder  of  the  judgment  withholds  the  warrant  from 
the  prothonotary  for  one  day,  to  favour  the  mortgagee  by  giving 
priority  to  the  mortgage.  Such  conduct  is  a  fraud,  and  the  mort- 
gagee can  receive  no  benefit  from  it.  Musser  v.  Hyde,  II.  314. 

3.  A  mortgage  in  fee  by  a  husband  and  wife  of  land  devised  to 
the  wife  "  for  her  own  and  sole  use  for  ever,"  and  if  her  husband 
survive  her  for  life  to  him,  with  remainder  in  fee  to  her  children,  or 
such  other  person  as  she  by  her  last  will  and  testament  may  order 
and  direct,  is  void  as  to  the  estate  of  the  wife,  and  all  else,  except 
the  life  estate  of  the  husband.     Cochran  v.  O  'Hern,  IV.  95. 

4.  Mortgages  of  real  or  personal  estate,  given  to  secure  the  pay- 
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ment  of  money  or  debts,  are  not  within  the  5th  section  of  the  Act 
of  24th  of  March  1818,  requiring  deeds  of  assignment  to  be  re- 
corded within  30  days.  Ridgioay  v.  Stewart,  IV.  383. 

5.  A  recorder  of  deeds  and  mortgages,  giving  a  certificate  that 
he  has  searched  and  could  find  no  mortgage,  and  charging  and  re- 
ceiving the  fee  allowed  by  law,  is  liable  on  his  bond,  if  it  afterwards 
appear  there  was  then  a  mortgage  on  record  by  which  the  party 
obtaining  the  search  is  prejudiced.     M'Caraher  v.  The  Common- 
wealth, V.  21. 

6.  A  judgment  on  a  mortgage  rendered  in  a  county  where  the 
land  does  not  lie,  cannot  be  given  in  evidence  to  support  a  title  pre- 
dicated upon  it.      Treastcr  v.  Flcishcr,  VII.  137. 

7.  In  the  appropriation  of  the  proceeds  of  sale  of  land  by  the 
sheriff,  the  assignee  of  a  mortgage  which  has  priority  of  lien  will  be 
preferred  to  a  subsequent  judgment  creditor  who  holds  the  guarantee 
of  the  mortgagee  for  the  security  of  his  judgment,  although  it  be 
prior  in  date  to  that  of  the  assignment.     Moore's  Appeal,  VII.  298. 

8.  An  absolute  deed  of  conveyance  of  land  with  a  separate  de- 
feasance delivered  to  the  grantor,  compose  a  mortgage ;  and  if  the 
deed  be  recorded  and  the  defeasance  not,  it  is  void  as  an  unrecorded 
mortgage  against  subsequent  liens ;  but  it  is  good  and  effectual  as  a 
lien  against  a  subsequent  lien  creditor  who  had  actual  notice  of  the 
true  state  of  the  case.     Manufacturers  and  Mechanics'  Bank  \. 
Bank  of  Pennsylvania,  VII.  335. 

9.  A  mortgage  limited  to  a  trustee,  with  power  to  sell  for  the  pay- 
ment of  the  debt  secured  by  it,  is  not  a  voluntary  assignment  for  the 
benefit  of  a  creditor  or  creditors,  such  as  must  be  recorded  within 
the  period  prescribed  by  the  statute  provided  for  such  a  case.   Ibid. 

10.  A  mortgage  imperfectly  recorded  is   ineffectual   as  a  lien 
against  subsequent  judgment  creditors ;  but  if  there  be  a  second 
mortgage  between  the  first  and  the  judgments  in  point  of  time,  to 
whom  the  proceeds  of  the  mortgaged  premises  when  sold  would  be 
paid,  and  this  mortgagor  had  actual  notice  of  the  first  mortgage 
when  he  took  his  own,  the  first  mortgage  is  good  as  to  him,  and 
therefore  entitled  to  have  the  money  appropriated  to  it.     Ibid. 

MUNICIPAL  CORPORATION. 

Where  a  municipal  corporation  act  under  an  authority  to  regulate 
and  grade  the  ascents  and  descents  of  streets,  it  is  error  in  an  action 
on  the  case  gainst  them  for  obstructing  the  flow  of  water,  to  sub- 
mit to  the  jury  whether  their  object  was  to  benefit  the  private  pro- 
perty of  the  corporation :  the  only  question  is,  whether  they  pos- 
sessed the  authority  which  they  exercised.  The  Mayor  v.  Randolph, 
IV.  514. 

NATIONAL  ROAD. 

1.  A  toll-gate  keeper  upon  that  part  of  the  National  Road  which 
passes  through  Pennsylvania,  would  not  be  justified  by  the  Act  of 
the  13th  June  1836,  in  stopping  a  coach  carrying  the  United  States 
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Mail,  for  the  refusal  to  pay  toll :  if  toll  be  recoverable,  it  can  only 
be  by  action.     Hopkins  v.  Stockton,  II.  163. 

2.  If  tolls  be  recoverable  from  a  contractor  for  carrying  the  United 
States  Mail  upon  that  part  of  the  National  Road  which  passes  through 
Pennsylvania,  by  reason  of  the  Act  of  13th  June  1830,  it  can  only 
be  by  action,  and  in  the  name  of  the  commissioner  appointed  in 
pursuance  of  the  provisions  of  that  Act.  Ibid. 

NEGLIGENCE. 

In  the  performance  of  a  contract  to  coal  wood,  the  collier  is  bound 
to  exercise  ordinary  skill,  care,  and  diligence:  and  in  an  action  upon 
it  to  recover  the  wages  of  his  labour,  it  is  error  in  the  court  to  in- 
struct the  jury  that  the  plaintiff  is  only  chargeable  with  gross  negli- 
gence, or  wilful  misconduct.  Gamber  \.Wolaver,  I.  CO. 

NEWSPAPER. 

VENDOR,  &c.,  43. 

NEW  TRIAL. 

1.  The  refusal  of  a  new  trial  by  the  court  below  is  not  inquirable 
into  on  a  writ  of  error.    Werkhciscr  v.lVcrkhciser,  VI.  184. 

2.  Upon  a  conviction  for  murder,  it  is  not  good  ground  for  a  new 
trial,  that  there  was  a  great  excitement  in  the  public  mind  against 
the  accused.     Commonwealth  v.  Flanagan,  VII.  415. 

3.  After-discovered  testimony  which  is  but  cumulative  or  corro- 
borative of  evidence  given  on  the  trial,  is  not  a  sufficient  reason  for 
a  new  trial.     Ibid. 

NICHOLSON  COURT. 

An  Act  of  Assembly  authorized  the  judge  of  the  Nicholson  Court 
to  appoint  as  commissioner,  a  person  to  be  nominated  "  by  a  majority 
of  the  creditors  whose  claims  have  been  reported  and  filed  with  the 
present  commissioner,  or  any  person  authorized  by  them."  The 
number  of  such  creditors  was  126:  of  these,  51  nominated  a  person, 
and  the  judge  appointed  and  commissioned  him.  Held,  that  the 
appointment  was  unauthorized  and  void,  and  that  a  mandamus  would 
not  be  granted  to  restore  him  to  office,  after  having  been  removed 
by  the  judge.  Commonwealth  v.  Anthony,  IV.  511. 

NISI  PRIUS. 

1.  Under  the  Act  of  26th  of  July  1842,  both  an  affidavit  and 
security  are  indispensable  conditions  to  be  performed  by  a  party  ap- 
pealing to  the  court  in  bane  on  an  order  of  the  judge  and  certificate 
from  the  court  of  Nisi  Prius.     Daicson  v.  Ryan,  IV.  403. 

2.  Where  more  than  twenty-one  days  intervene  between  the  judg- 
ment and  the  next  term,  the  party  is  entitled  to  his  appeal,  when  the 
order  is  in   due   form   certified   by  the  judge,   (with   affidavit   and 
security),  though  the  twenty-one  days  have  expired ;  but  he  cannot 
have  the  benefit  of  a  supersedeas  to  execution  unless  the  order  is 

IX.  — 2  G 
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taken  and  perfected  by  affidavit  and  security  entered  before  the 
expiration  of  that  time.     Ibid. 

3.  To  entitle  a  party  to  a  review  of  the  proceedings  of  the  Nisi 
Prim  court,  he  must  take  a  bill  of  exceptions,  and  in  other  respects 
have  his  cause  prepared  for  a  hearing  at  the  next  term  of  the  Supreme 
Court  after  judgment  rendered ;  but  the  appeal  is  in  time  if  entered 
before  10  o'clock  A.  M.  of  the  first  day  of  the  next  term.     Ibid. 

4.  It  seems,  though  the  Act  speaks  only  of  security  for  damages 
and  costs,  its  intention  is  to  include  judgments  in  debt  and  assump- 
sit,  and  whether  for  plaintiff  or  defendant.     Ibid. 

5.  The  court  of  Nisi  Prius  is  a  distinct  and  independent  court. 
Ibid, 

G.  Under  the  Nisi  Prius  Act  of  the  26th  July  1842,  where  the 
judge  directs  a  nonsuit  on  the  trial  of  a  cause,  it  comes  up  to  the 
Supreme  Court  by  certificate  in  the  same  manner  as  it  does  by  writ 
of  error  from  the  District  Court  under  the  7th  section  of  the  Act  of 
llth  March  1836;  and  therefore  it  is  to  be  considered  as  if  it  were 
a  demurrer  to  evidence,  except  that  the  Judge  is  not  at  liberty  to 
give  judgment  for  the  plaintiff  should  he  think  the  case  made  out, 
but  should  refuse  the  nonsuit.  Sevan  v.  Insurance  Co.,  IX.  187. 

7.  If,  therefore,  there  be  some  evidence,  though  slight,  from  which 
a  jury  might  draw  an  inference  favourable  to  the  plaintiff,  the  case 
should  be  left  to  the  jury.  Ibid. 

NONSUIT. 

APPEAL,  11. 

ARBITRATION,  &c.,  14. 

NISI  PRIUS,  6. 

PRACTICE,  12. 

A  prayer  for  nonsuit  under  the  7th  Section  of  the  Act  of  llth 
March  1836,  amounts  to  a  demurrer  to  evidence,  except  that  the 
judge  cannot  give  judgment  for  the  plaintiff,  though  he  should  think 
the  nonsuit  not  grantable,  but  the  case  must  then  go  to  the  jury. 
Smyth  v.  Craig,  III.  14. 

NOTE. 

BILLS  or  EXCHANGE  AND  PROMISSORY  NOTES. 

It  is  not  a  good  defence  to  the  payment  of  a  bond,  that  it  was 
given  to  redeem  an  illegal  issue  of  small  notes  by  the  obligor.  York 
County  v.  Small,  I.  315. 

NOTES. 

EVIDENCE,  99. 

NOTICE. 

BILLS  OF  EXCHANGE,  &c.,  6,  19,  46,  48,  54,  55. 

BOND,  5. 

CERTIFICATE  OF  DEPOSIT,  6. 

CORPORATION,  7. 
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NOTICE. 

DISTRESS,  8. 

EVIDENCE,  107,  108,  109. 

JUSTICE  or  THE  PEACE,  5. 

MESNE  PROFITS,  1. 

MORTGAGE,  2. 

PARTNERSHIP,  23. 

PATENT,  5. 

PLEADING,  6,  14,  15,  16. 

PRINCIPAL  AND  AGENT,  5. 

SHERIFF'S  RECOGNIZANCE,  1. 

SHERIFF'S  SALE,  16. 

1.  A  notice  requiring  the  defendant  to  plead  is  tantamount  to  a 
notice  of  a  rule  to  plead,  under  the  rules  of  court.     Ickes  v.  Smith, 
I.  139. 

2.  Notice  to  creditors  signed  by  the  administrator,  dated  at  a  cer- 
tain place,  shows  that  to  be  his  place  of  residence.     Stiver's  Ap- 
peal, III.  154. 

3.  A  direction  to  advertise  for  six  successive  weeks  is  complied 
with,  though  one  of  the  notices  be  published  the  20th  of  May,  and 
the  next  on  the  1st  of  June.     Ibid. 

4.  Vague  information  by  one  not  interested  in  the  land,  is  not  notice 
to  a  purchaser  that  another  claim  exists.     Miller  v.  Cresson,  V.  284. 

5.  The  possession  of  land  is  notice  of  every  title  under  which  the 
occupant  claims  it,  unless  he  has  put  on  record  a  title  inconsistent 
with  his  possession.     M'Culloch  v.  Cowher,y.  427. 

6.  Notice  to  the  cashier  of  a  bank  that  a  draft  will  not  be  paid,  is 
sufficient  notice  to  the  bank  itself.     Boggs  v.  Lancaster  Bank,VII. 
331. 

7.  Notice  affecting  the  title  to  land  or  acts  to  be  done  upon  it  need 
only  be  given  to  the  tenant  in  possession.    Paden  v.  Akin,  VII.  456. 

NUISANCE. 

MOB,  2. 

One  whose  ark  is  obstructed  by  a  dam  in  Penn's  Creek  cannot 
use  the  common  law  remedy  of  abatement ;  but  must  resort  to  that 
provided  by  the  statute.  Spigelmoyer  v.Walter,  III.  541. 

NUL  TIEL  RECORD. 

JUDGMENT,  5. 

Upon  a  plea  of  nul  tiel  record  to  a  scire  facias  upon  a  recogni- 
zance of  bail,  on  appeal  from  the  judgment  of  a  Justice  of  the  Peace, 
the  issue  must  be  tried  by  inspection  of  the  transcript  and  recogni- 
zance filed,  and  not  of  the  docket  of  the  justice.  Bell  v.  Murphy, 
VI.  50. 

NUNCUPATIVE  WILL. 
WILL,  6. 

A  nuncupative  will  is  good  only  when  made  in  such  extremity  of 
the  last  sickness  as  precludes  a  written  one.  Boyer  v.  FricTc,  IV.  357. 
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OFFICER. 

DEPUTY  SURVEYOR,  1. 

1.  An  officer  who  performs  public  duty  by  the  authority  of  process 
issued  by  those  who  have  jurisdiction  of  the  subject,  is  not  a  tres- 
passer, although  his  appointment  and  qualification  may  not  be  in  all 
respects  according  to  law.     Kingsbury  \.  Ledyard,  II.  37. 

Quaere.  Is  a  collector  of  taxes  such  an  officer  as  must  be  qualified 
by  an  oath  to  support  the  constitution  ?     Ibid. 

2.  If  an  Act  of  Assembly  prescribe  the  form  of  the  condition  of  a 
bond,  and  specify  the  nature  of  the  acts  and  duties  which  the  officer 
shall  be  bound  to  perform,  it  may  be  considered  as  directory ;  and 
notwithstanding  it  may  designate  acts  and  things  to  be  done  beyond 
those  specified  in  the  Act,  it  is  good  as  to  those  which  are  specified, 
and  recovery  may  be  had  upon  it  against  the  sureties ;  unless  the 
Act  prescribes  the  form  of  the  bond,  and  provides  that  it  shall  be 
taken  in  that  form,  and  no  other.     Speck  v.  The  Commonwealth,  III. 
324. 

3.  An  action  may  be  brought  against  the  sureties  of  a  public  officer 
immediately  upon  the  settlement  of  his  accounts,  notwithstanding 
the  provision  in  the  9th  and  10th  Sections  of  the  Act  of  1811 ;  the 
State  treasurer  is  not  bound  to  wait  six  months  after  the  settlement 
before  bringing  suit.     Ibid. 

4.  A  collector  of  tolls,  who  held  his  office  for  several  successive 
years,  and  gave  a  bond  each  year,  with  different  sureties,  made  pay- 
ments throughout  the  whole  time,  which  the  Commonwealth  applied 
to  the  discharge  of  those  debts  which  were  first  due  by  him,  without 
regard  to  the  date  of  the  payment ;  held,  to  be  rightly  appropriated. 
Ibid. 

5.  In  a  suit  against  a  corporation  for  a  penalty  for  illegally  issuing 
notes,  evidence  is  admissible  to  show  that  the  officer  representing  the 
corporation  was  an  officer  de  facto.    M'Gargell  v.  Hazleton  Coal  Co., 
IV.  424. 

6.  A  settlement  of  the  account  of  a  public  officer,  made  by  the 
accounting  officers  of  the  government,  in  pursuance  of  the  Act  of 
the  30th  March  1811,  is  conclusive  evidence  of  the  amount  due,  in 
an  action  upon  the  official  bond,  as  well  against  the  sureties  as  the 
principal,  if  that  account  purports  to  embrace  only  the  moneys  re- 
ceived and  paid  by  the  officer  during  the  time  the  defendant  was  a 
surety  :  but  it  is  competent  for  the  surety  to  prove  that  the  moneys 
charged  in  that  settlement  were  received  before  the  time  when  he 
became  the  surety.     Commonwealth  v.  Reitzel,  IX.  109. 

7.  In  an  action  against  the  surety  of  a  receiving  officer  of  the 
government  upon  his  official  bond,  the  defendant  is  entitled  to  have 
the  moneys  received  and  paid  by  the  officer,  during  the  year  he  was 
the  surety,  appropriated  to  his  relief,  although  it  may  appear  that  the 
officer  was  a  defaulter  for  several  preceding  years.     Ibid. 

8.  In  an  action  by  the  Commonwealth  against  the  surety  of  a  de- 
faulting officer,  the  principal  becomes  a  competent  witness  by  being 
released  by  the  defendant  from  his  liability  for  the  costs  of  the  action. 
Ibid. 
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OFFICIAL  BOND. 
MORTGAGE,  5. 
OFFICER,  2,  3,  4,  6,  7,  8. 
PROTHONOTARY,  1. 
SHERIFF,  4,  5. 
SURETY,  1. 

1.  A  variance  between  a  statutory  bond  and  the  requisitions  of  the 
law,  is  fatal  only  when  the  condition  would  impose  a  greater  burden 
on  the  obligor  than  the  law  allows. 

Where  a  statute  requires  the  approval  of  an  official  bond  by  the 
Judges  of  the  Court  of  Quarter  Sessions,  it  is  enough  to  give  it  au- 
thenticity, that  it  was  done  actually  by  the  persons  designated  in  the 
statute,  although  styling  themselves  Judges  of  the  Court  of  Common 
Pleas.  Commonwealth  v.  Laub,  I.  261. 

2.  Though  the  penalty  of  an  official  bond  exceeds  that  directed 
by  Act  of  Assembly,  it  is  bad  only  for  the  surplus ;  and  judgment 
may  be  rendered  on  such  bond  for  the  penalty  directed  by  the  Act, 
and   damages    assessed   for  the   party  aggrieved  within  that   sum. 
M'Caraher  v.  The  Commonwealth,  V.  21. 

3.  The  74th  section  of  the  Act  of  15th  April  1834  does  not  apply 
to  the  official  bond  of  a  sheriff  executed  before  its  passage.     Such 
bond  must  be  sued  according  to  the  provisions  of  the  Act  of  28th 
March  1803.     Miller  v.  The  Commonwealth,^ .  488. 

4.  The  limited  time  within  which  an  action  may  be  brought  against 
the  sureties  of  a  sheriff  upon  his  official  recognizance  is  to  be  com- 
puted from  its  date,  and  not  from  the  date  of  its  approval  by  the 
governor.     Wilson  v.  The  Commonwealth,  VII.  181. 

OFFICIAL  PAPERS. 

Official  books  and  papers  must  be  proved  by  producing  an  exem- 
plified copy  from  the  proper  office;  or  if  circumstances  require  that 
the  originals  should  be  produced,  they  must  be  brought  from  the 
office  and  verified  by  the  officer  who  has  the  keeping  of  them,  or  his 
clerk,  or  some  one  specially  authorized  by  him  for  that  purpose. 
They  cannot  be  verified  by  one  who  has  no  connection  with  the 
office,  but  who  happens  to  know  them.  Hockenbury  v.  Carlisle,  I. 
282. 

OHIO  RIVER. 

COMMON  CARRIER,  9. 

OPINION. 

'EVIDENCE,  100. 

ORPHANS'  COURT. 

ACT  OF  ASSEMBLY,  2. 

APPEAL,  12,  13. 

DOWER,  6. 

EXECUTORS,  &c.,  10,  17. 

PRINCIPAL  AND  AGENT,  13. 
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ORPHANS'  COURT. 
RECOGNIZANCE,  9. 
STAKEHOLDER,  2. 
TRUST,  &c.,  13. 
WITNESS,  24. 

1.  A  trustee  appointed  by  will,  is  amenable  to  the  jurisdiction  of 
the  Court  of  Common  Pleas,  unless  it  appear  that  the  trust  is  annexed 
to  the  office  of  executor,  quasi  executor,  or  rationc  officii,  in  which 
case,  the  Orphans'  Court  alone   has  jurisdiction.     JBaird's  Case, 
I.  288. 

2.  A  purchaser  of  lands  sold  by  order  of  the  Orphans'  Court,  holds 
the  lands  free  and  discharged  from  debts  due  by  the  deceased. 
Custer  v.  Detterer,  III.  28. 

3.  A  confirmation  by  the  Orphans'  Court  of  a  sale  of  real  estate 
by  an  executor  made  in  pursuance  of  its  authority,  is  not  complete 
until  the  purchase  money  be  paid  and  a  deed  delivered.     A  sale  and 
confirmation  alone,  is  not  such  a  parting  with  the  title  as  would 
defeat  a  pending  action  of  ejectment  by  the  executor.     Leshey  \. 
Gardner,  III.  314. 

4.  A  sale  of  real  estate  by  an  administrator  in  pursuance  of  an 
order  of  the  Orphans'  Court,  is  a  judicial  sale,  to  which  the  rule  of 
"caveat  emptor"  applies,  and  no  defence  can  be  made  to  the  payment 
of  the  purchase  money  on  the  ground  of  defect  of  title.     Fox  v. 
Mensch,  III.  444. 

5.  It  seems  that  the  Orphans'  Court  has  power  to  direct  as  to 
future  proceedings,  after  the  reversal  of  a  judgment  on  a  feigned 
issue  sent  by  that  court  to  the  Common  Pleas.     Bull  v.  Towson, 
IV.  557. 

6.  In  relation  to  distribution  of  an  estate,  the  District  Court  have 
concurrent  jurisdiction  with  the  Orphans'  Court.     Rittenhouse  v. 
Levering,  VI.  190. 

7.  The  District  Court  have  jurisdiction  on  a  suit  by  a  distributee 
against  the  administrators  for  his  share  of  the  estate,  where  a  final 
settlement  has  been  made  of  their  accounts  in  the  Orphans'  Court, 
showing  a  balance  in  their  hands  for  distribution.     Ibid. 

8.  The  Act  of  1840  extends  the  jurisdiction  of  the  Orphans'  Court 
in  partition  to  estates  held  jointly  or  in  common  which  have  been 
created  by  will,  when  the  parties,  or  any  of  them,  are  minors,  and  to 
cases  where  the  descent  has  not  been  altered  or  interrupted,  though 
the  decedent  did  not  die  absolutely  intestate;  but  where  the  estate  is 
devised  to  executors  to  be  sold,  the  statute  is  wholly  inapplicable  to 
it.     Selfridge's  Appeal,  IX.  55. 

OUSTER. 

DISSEISIN,  1. 

TENANT  IN  COMMON,  2,  3. 

An  entry  upon  the  whole  of  the  land  by  one  tenant  in  common, 
who  takes  possession,  as  if  it  had  been  his  own  exclusively,  and  re- 
ceives the  rents,  issues,  and  profits  thereof,  without  accounting  to  his 
co-tenant  for  any  part  thereof,  or  proof  of  any  demand  upon  him  to 
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do  so,  for  twenty-one  years,  amounts  to  an  actual  ouster,  and  will 
bar  the  other  tenant  in  common  of  his  right.  Law  v.  Patterson, 
I.  184. 

OVERSEERS  OF  THE  POOR. 

Overseers  of  the  poor  are  not  jointly  liable  for  money  collected  by 
each  other  in  their  official  capacity ;  but  if  they  be  charged  jointly 
by  the  auditors  with  a  balance,  and  they  acquiesce  in  that  settlement, 
they  both  become  liable  to  an  action  for  the  whole  amount  of  the 
balance  so  found  to  be  in  their  hands.  Huling  v.  The  Overseers, 
III.  367. 

OWNER. 

SHIP,  1. 

OYER  AND  TERMINER. 

CRIMINAL  COURT. 

PARDON. 

The  governor  may  annex  to  a  pardon  any  condition,  whether  pre- 
cedent or  subsequent,  not  forbidden  by  law,  and  it  lies  on  the  grantee 
to  perform  it. 

If  he  does  not,  in  case  of  a  condition  precedent,  the  pardon  does 
not  take  effect — in  case  of  a  condition  subsequent,  the  pardon  be- 
comes null ;  and  if  the  condition  is  not  performed,  the  original  sen- 
tence remains  in  full  force,  and  may  be  carried  into  effect.  Flavell's 
Case,  VIII.  197. 

PARENT  AND  CHILD. 

MASTER  AND  SERVANT,  3. 

PAROL  AGREEMENT. 
AGREEMENT,  10. 

PAROL  CONTRACT. 

FRAUDS  AND  PERJURIES. 
PRINCIPAL  AND  AGENT,  15,  16. 
VENDOR,  &c.  23. 

1.  The  delivery  of  possession  of  part  of  the  property  in  compli- 
ance with  a  parol  contract  for  the  sale  of  land,  is  not  such  an  execu- 
tion of  it  as  will  take  it  out  of  the  operation  of  the  statute  of  frauds 
and  perjuries.     Allen's  Estate,  I.  383. 

2.  The  doctrines  of  the  English  chancellors,  concerning  part  per- 
formance of  parol  contracts  for  land,  have  been  adopted  as  the  law 
of  Pennsylvania,  under  our  Act  of  Assembly  against  frauds  and  per- 
juries, notwithstanding  the  omission  in  the  latter  of  the  4th  section 
of  the  English  statute.     Pugh  v.  Good,  III.  56. 

PAROL  EVIDENCE. 
AGREEMENT,  9. 
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CERTIFICATE  OF  DEPOSIT,  3. 
CONTRACT,  24. 
EJECTMENT,  25. 
EVIDENCE,  5,  10,  17,  19,  120. 
LEGACY,  9. 
MORTGAGE,  2. 
PARTNERSHIP,  36. 

1.  Parol  evidence  to  vary  a  written  agreement  concerning  lands, 
or  to  pass  an  interest  in  them  in  fee-simple  without  writing,  is  inad- 
missible.    Seitzinger  v.  Ridgway,  IV.  472. 

2.  Though  the  terms  of  a  sale  of  land  by  auction  were  in  writing, 
and  the  bonds  for  the  purchase  money  were  executed  in  pursuance 
of  them,  yet  in  an  action  upon  such  bond  it  is  competent  for  the 
defendant  to  prove  that  the  written  terms  were  altered  by  parol,  and 
that  the  parties  agreed  when  the  bond  was  given,  that  upon  the  hap- 
pening of  a  certain  event  the  bond  was  not  to  become  payable  at  the 
time  expressed  in  it.     Morrison  v.  Morrison,  VI.  316. 

PAROL  EXCHANGE. 

It  is  not  essential  to  the  efficacy  of  a  parol  exchange  of  land  that 
each  party  should  take  immediate  possession  of  the  property  ex- 
changed. Miles  v.  Miles,  VIII.  135. 

PAROL  SALE. 

EVIDENCE,  113. 

PARTITION. 

ORPHANS'  COURT,  8. 
WATERCOURSE. 
WIDOW,  2. 
WITNESS,  23. 

1.  An  adverse  holding  by  one  tenant  in  common,  for  any  length 
of  time,  however  short,  previously  to  the  institution  of  an  action  of 
partition,  will  bar  a  recovery  in  such  form  of  action.     Law  v.  Pat- 
terson, I.  184. 

2.  If  land  subject  to  a  widow's  annuity  be  divided  into  several 
parts,  by  the  heir  who  takes  it  at  the  valuation  in  the  Orphans' 
Court,  the  widow  cannot  apportion  her  annuity  and  make  a  several 
distress  upon  each  part :  she  can  distrain  but  once  and  for  the  whole 
amount.     Shoufflcr  v.  Coover,  I.  400. 

3.  The  compensation  of  a  wife  for  owelty  of  partition  already 
made,  is  subject  to  the  control  of  the  husband,  who  may  submit  it 
to  arbitration ;  and  upon  the  subsequent  death  of  the  husband,  the 
wife's  rights  will  stand  as  if  she  had  entered  into  the  submission 
when  sole  and  remained  so.     Strawbridgc  v.  Funstone,  I.  517. 

4.  Under  the  Act  of  29th  March  1832,  the  Orphans'  Court,  on 
the  return  of  the  inquest  of  partition,  may  make  at  once  a  complete 
partition  of  the  whole  estate,  by  assigning  a  share  to  each  of  the 
parties  in  the  order  of  choice  prescribed  by  the  37th  section,  if  he 
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will  choose ;  and  if  not,  by  assigning  a  share  not  selected  by  any 
one,  and  ordering  the  payment  of  owelty  or  security  for  its  payment 
to  be  given  by  those  to  whom  shares  subject  to  it  shall  be  assigned. 
Sampson's  Appeal,  IV.  86. 

5.  An  encumbrance  upon  an  inheritance,  created  by  the  ancestor, 
is  a  good  defence  against  the  payment  of  the  valuation  money  by  the 
heir,  to  whom  the  estate  was  allotted  in  a  proceeding  in  partition  ; 
and  this,  whether  that  proceeding  be  in  the  Orphans'  Court  or  Com- 
mon Pleas,  and  without  regard  to  the  mode  in  which  the  valuation 
money  was  secured.     Seaton  v.  Barry,  IV.  183. 

6.  If  a  man  die  intestate,  leaving  a  widow  and  one  child,  there 
may  be  a  partition  between  them,  if  it  can  be  made  without  preju- 
dice to  the  estate.     Bishop's  Appeal,  VII.  251. 

7.  A  proceeding  in  partition  under  the  intestate  laws,  by  which 
the  estate  is  sold  by  order  of  the  Orphans'  Court,  creates  a  lien  upon 
the  land  for  the  unpaid  purchase  money,  independent  of  a  mortgage 
or  any  other  security  which  may  have  been  taken ;  and  such  lien  can 
only  be  discharged  by  payment  to  the  heir.     A  payment  to  the  ad- 
ministrator, to  whom  the  order  was  directed  to  sell  the  land,  and  to 
whom  a  bond  and  mortgage  was  given,  will  not  discharge  the  lien 
which  the  law  creates  in  favour  of  the  heir ;  and  this  rule  is  equally 
applicable  to  the  purchaser  and  his  alienee.     Hise  v.  Gciger,  VII. 
273. 

8.  A.  bought  land  from  an  heir  who  took  it  at  the  appraisement, 
subject  to  one-third  to  the  widow,  to  be  paid  on  the  death  of  the 
widow.     Under  the  41st  section  of  the  Act  of  29th  March  1832,  the 
heir  may  recover   his  portion  of  this  after  the  widow's  death  in  as- 
sumpsit  against  A. 

The  suit,  if  against  the  heir  taking  the  land  at  the  appraisement, 
must  be  on  the  recognizance. 

When  an  heir  takes  land  at  an  appraisement,  his  own  share  of  the 
price  is  merged  in  his  fee. 

Qu.  How  it  would  be  if  his  wife  were  the  heir  '>. 

But  even  if  this  were  so  in  that  case,  yet  his  vendee  may  agree 
with  him  otherwise ;  and  if  such  vendee  give  a  bond  for  his  wife's 
share,  payable  on  the  death  of  the  widow,  and  sell  the  land  to  an- 
other subject  to  that  bond,  the  obligee,  or  his  administrator,  if  dead, 
may  recover  in  assumpsit  against  such  vendee.  Shelly  v.  Shelly, 
VIII.  153. 

PARTNERSHIP. 

ACTION,  7. 

BILLS  OF  EXCHANGE,  &,c.,  53. 

DEED,  21. 

EVIDENCE,  G6. 

FRAUD,  4. 

PRINCIPAL  AND  AGENT,  28. 

RELEASE,  4. 

WITNESS,  7,  38,  44. 

1.  Upon  the  death  of  a  partner,  the  claims  of  the  firm  survive  to 
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the  survivor,  and  may  be  prosecuted  in  his  own  name.     Davis  v. 
Church,  I.  240. 

2.  The  acceptance  of  a  specialty  from  one  partner,  or  obtaining  a 
judgment  against  one  partner  for  the  debt  of  the  firm,  whether  the 
other  be  a  known  or  dormant  partner,  is  an  extinguishment  of  the 
claim  against  him. 

In  an  action  against  partners,  the  declarations  of  any  one  of  them, 
respecting  the  existence  of  the  partnership,  may  be  given  in  evidence 
to  establish  it.  Anderson  \.  Levan,  I.  335. 

3.  A  partner  has  no  power  to  bind  his  co-partner  by  a  confession 
of  judgment  against  the  firm ;  but  if  such  a  judgment  be  confessed, 
it  will  bind  the  partner  who  did  it,  and  be  void  as  to  the  other. 
Bitter  v.  Skunk,  I.  340. 

4.  A  judgment  entered  upon  a  warrant  sealed  by  a  partner  in  the 
name  of  his  firm,  binds  no  one  but  himself;  but  a  subsequent  revival 
of  it,  by  the  attorney  of  all  the  partners,  cures  the  irregularity.  Cash 
v.  Tozer,  I.  519. 

5.  A  partner  has  no  power  to  bind  the  firm  for  his  own  private 
debts  without  the  assent  of  his  co-partners ;  but  if  that  assent  be 
given,  it  is  the  province  of  the  jury  to  judge  of  the  extent  of  it ;  and 
it  is  error  if  the  court  instruct  the  jury  on  this  point  as  a  question 
of  law.     Noble  v.  M'Clintock,  II.  152. 

6.  After  the  dissolution  of  a  partnership,  one  of  the  partners  can- 
not bind  the  others  by  using  the  name  of  the  firm ;  but  if  by  the 
agreement  and  terms  of  the  dissolution,  it  be  provided  that  the  firm 
name  shall  be  used  in  winding  up  the  business,  and  for  the  renewal 
of  any  notes  given  in  banks,  then  all  the  partners  will  be  bound  by 
the  use  of  it  in  a  transaction  connected  with  their  business.      White- 
head  v.  The  Bank  of  Pittsburgh,  II.  172. 

7.  In  a  suit  against  partners  on  a  promissory  note,  alleged  to  be 
the  note  of  the  defendants,  and  proved  to  have  been  executed  by  one 
of  them,  the  plaintiff  may  read  the  note  to  the  jury,  and  afterwards 
proceed  to  prove  that  the  others  were  bound  by  it  as  partners. 

It  is  no  answer  to  evidence  that  it  does  not  prove  the  plaintiff's 
whole  case :  if  it  is  a  link  in  the  chain  of  the  evidence  afterwards  to 
be,  given,  it  is  admissible. 

The  successive  acts  and  declarations  of  each  of  several  defendants, 
showing  their  partnership,  are  equivalent  to  a  joint  declaration  to 
that  effect  by  all,  and  may  be  given  in  evidence  separately. 

In  a  suit  against  partners  on  notes  given  by  one  for  lumber  fur- 
nished them  to  erect  a  bridge  for  a  company,  held,  that  the  minutes 
of  the  company  were  admissible  to  show  an  allotment  of  the  bridge 
to  the  defendants  by  the  company,  in  connexion  with  proof  that  they 
went  on  with  the  construction  of  the  bridge  in  pursuance  of  such 
allotment.  Haughey  v.  Strickler,  II.  411. 

8.  Articles  of  co-partnership  between  S.  Y.  and  two  others,  stipu- 
lated that  the  latter  should  furnish  $ 6000,  that  is  to  say,  each  of  the 
two  $3000,  the  profits  and  losses  to  be  divided  equally  among  the 
three  co-partners,  share  and  share  alike.     Held, 
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1.  That  as  the  consideration  of  S.  Y.'s  being  entitled  to  one-third 
of  the  profits  did  not  appear,  it  was  matter  of  fact  for  the  jury  to 
determine,  on  oral  evidence,  of  what  it  consisted ;  whether  it  was 
merely  that  he  was  to  contribute  one-third  of  the  labour,  or  was 
to  furnish  skill,  credit,  attention  and  services,  in  carrying  on  the 
business. 

2.  If  the  two,  under  such  agreement,  besides  capital,  were  to  fur- 
nish their  skill,  attention  and  services,  and  S.  Y.  only  to  give  his 
attention,  skill  and  services,  the  question  whether,  if  a  loss  of  capital 
occurred  in  the  business,  S.  Y.  is  not  bound  to  pay  one-third  of  the 
deficiency,  is  also  a  matter  of  fact  for  the  jury,  and  it  is  error  for  the 
court  to  decide  it. 

Query,  whether  on  the  face  of  such  agreement  merely,  each  part- 
ner, in  case  of  a  loss  of  capital,  is  not  bound  to  contribute  his  pro- 
portion to  make  it  good  to  the  others.  Yoke  v.  Barnet,  III.  81. 

9.  In  a  suit  by  one  partner  against  another  to  recover  contribution 
to  a  loss  in  the  concern,  a  statement  in  the  defendant's  handwriting 
of  an  account  showing  a  balance  due  to  the  plaintiff  from  the  firm, 
is  evidence  for  the  plaintiff. 

So  a  statement  by  the  plaintiff  in  the  possession  of  the  defendant, 
showing  how  their  matters  of  account  stood  between  them,  is  evi- 
dence for  the  defendant. 

So,  also,  an  account  by  the  defendant  of  cash  paid  for  the  firm, 
and  of  credits  given,  produced  by  him  before  arbitrators,  and  given 
in  evidence  to  them  by  the  consent  of  the  plaintiff,  who  said  he  did 
not  know  whether  the  charges  were  right  or  not,  but  he  would  not 
object  to  them,  is  evidence  for  the  defendant.  Ibid. 

10.  A  partnership,  dissolved  for  future  operations,  remains  in 
force  for  closing  the  business  of  the  concern ;  and  the  liquidating 
partner  retains  his  former  power  to  bind  the  firm  in  things  within 
the  scope  of  the  business  committed  to  him.     A  payment  by  him  on 
account  of  a  simple  contract  debt  of  the  firm,  is  such  an  acknow- 
ledgment as  will  take  the  claim  out  of  the  operation  of  the  Act  of 
Limitations.     Houser  v.  Irvine,  III.  345. 

11.  After  a  dissolution  of  partnership,  one  of  the  firm  has  not 
power  to  make  a  voluntary  assignment  of  the  effects  of  the  partner- 
ship, for  the  benefit  of  creditors,  against  the  express  consent  of  his 
copartner.     DecJcert  v.  Filbert,  III.  454. 

12.  However  general  the  terms  of  a  contract  may  be,  it  only  com- 
prehends those  things  in  respect  to  which  it  appears  the  parties  pro- 
posed to  contract.     Hence,  after  the  dissolution  of  a  partnership, 
one  of  the  firm  assigns  all  his  interest  in  the  effects,  for  a  valuable 
consideration,  and  takes  a  covenant  of  indemnity  against  all  debts 
due  by  the  firm.     Held,  that  such  indemnity  will  not  cover  a  debt 
which  did  not  appear  upon  the  partnership  books,  and  was  not  made 
known  to  the  assignee  at  the  time  of  the  contract  of  indemnity. 
Case  v.  Cushman,  III.  544. 

13.  Assumpsit  will  not  lie  by  one  partner  to  recover  from  the  other 
a  balance  due  upon  the  settlement  of  their  partnership  account,  with- 
out proof  of  an  express  promise  to  pay.     Killam  v.  Preston,  IV,  14. 


384  GENERAL  INDEX. 

PARTNERSHIP. 

14.  A  partnership  account  stated  by  one  partner  after  the  dissolu- 
tion, and  presented  to  the  other,  who  retains  it  in  his  possession  for 
more  than  a  year  without  objection  to  it,  is  not  sufficient  evidence, 
upon  which  a  recovery  of  the  balance  appearing  to  be  due  upon  it, 
may  be  had.     Nor  is  the  copy  of  such  account  retained  by  the 
plaintiff  evidence  at  all,  without  notice  to  produce  the  original. 
Ibid. 

15.  A  note  given  by  one  partner,  after  dissolution,  for  a  debt  of 
the  firm,  is  not  an  extinguishment  or  satisfaction  of  the  original  debt, 
so  as  to  discharge  the  other  partner,  unless  such  was  the  agreement 
when  the  note  was  given  ;  and  this  is  a  fact  for  the  determination  of 
a  jury.     Mason  v.  Wickersham,  IV.  100. 

16.  The  acts  and  declarations  of  a  partner  after  the  dissolution 
of  partnership  cannot  be  given  in  evidence  to  affect  any  one  but 
himself;  but  if  he  be  both  plaintiff  and  defendant  by  virtue  of  the 
Act  of  Assembly  of  the  14th  April  1838,  they  may  be  given  in  evi- 
dence for  that  purpose,  and  to  affect  his  co-defendant  who  acted  with 
him.     Tassey  v.  Church,  IV.  141. 

17.  The  death  of  one  partner  does  not  discharge  the  firm  from 
subsisting  contracts  with  an  agent  of  the  firm  for  a  period  of  time 
not  then  expired ;  and  if  he  be  dismissed  without  cause  before  the 
death  of  the  partner,  the  survivors  are  liable  for  his  wages  during 
the  period  contracted  for.     Fereira  v.  Sayres,  V.  210. 

18.  Qutere,  whether  the  old  firm  would  be  liable  for  services  ren- 
dered in  pursuance  of  the  contract  to  a  new  firm  which  succeeded 
it.     Ibid. 

19.  A  partnership,  though  dissolved,  may  be  considered  as  sub- 
sisting for  many  purposes.     Ibid. 

20.  All  the  members  of  a  firm  are  liable  for  goods  sold  to  either 
for  the  use  of  the  firm,  although  the  existence  of  the  partnership 
were  not  known  to  the  vendor.     So  also  would  they  be  liable  if  they 
induced  the  vendor  to  believe  a  partnership  existed,  and  he  sold  the 
goods  on  the  faith  of  their  assertions,  although  in  fact  there  was  no 
such  partnership.     But  a  direction  to  the  vendor  by  one,  to  charge 
the  goods  either  to  him  or  another  at  his  option,  does  not  amount  to 
an  assertion  of  partnership  such  as  will  charge  them  jointly.    Given 
v.  Albert,  V.  333. 

21.  Upon  the  death  of  a  joint  defendant,  the  cause  must  be  tried 
against  the  survivor ;  there  can  be  no  joinder  of  the  personal  repre- 
sentatives of  the  deceased  and  the  survivor.     Ibid. 

22.  A  bill  in  chancery,  or  an  action  of  account  render,  is  the  only 
remedy  by  which  one  partner  can  recover  the  amount  due  to  him  by 
the  firm ;  but  there  can  be  no  recovery  in  any  form  of  action  in 
which  one  of  the  firm  is  both  plaintiff  and  defendant.     M'Fadden 
v.  Hunt,  V.  468. 

23.  A  sale  of  goods  on  credit  to  one  partner,  in  the  course  of  the 
business  of  the  partnership,  is  a  sale  to  the  firm,  unless  it  be  made 
contrary  to  an  express  notice  by  the  other  partner  not  to  trust  the 
firm  on  his  account ;  in  which  case,  he  alone  will  be  liable  who 
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made  the  purchase,  and  an  action  to  recover  the  price  cannot  be 
maintained  against  the  firm.     Feigley  v.  Sponebcrger,  V.  564. 

24.  The  rule,  that  all  who  participate  in  profits  are  liable  as  part- 
ners, is  subject  to  many  exceptions.     If  three  enter  into  an  agree- 
ment, by  the  terms  of  which  one  is  to  do  certain  things  and  the 
other  two  certain  things,  each  at  their  own  expense,  and  each  to  be 
entitled  to  an  equal  share  of  the  profits  arising  out  of  the  subject 
matter  of  the  contract,  this  does  not  constitute  them  all  partners  and 
make  them  all  liable  for  expenses  incurred  by  either  in  the  per- 
formance of  their  part  of  the  contract.     Heckert  v.  Fegely,  VI. 
139. 

25.  A  partner  may  bind  his  copartner  by  a  contract  under  seal  in 
the  name  and  for  the  use  of  the  firm  in  the  course  of  its  business, 
provided  the  copartner  assents  to  the  contract  previously  to  its  exe- 
cution, or  afterwards  ratifies  and  adopts  it ;  and  this  assent  or  adop- 
tion may  be  by  parol.     Bond  v.  Aitkin,  VI.  165. 

26.  The  bond  of  one  partner  taken  at  the  time  money  is  loaned 
to  the  firm,  and  as  the  consideration  for  such  loan,  is  an  extinguish- 
ment of  the  debt,  and  not  a  collateral  security.     Ibid. 

27.  One  partner  may  maintain  yssumpsit  against  his  copartner  for 
contribution,  where  he  pays  a  partnership  debt  more  than  six  years 
after  a  general  assignment  by  the  firm  in  trust  for  creditors,  and  the 
defendant  gives  no  evidence  to  show  that  the  partnership  accounts 
are  open  and  unsettled.     Brown  v.  Agnew,  VI.  235. 

28.  A  judgment  obtained  by  one  firm  against  another,  each  of 
which  is  constituted  in  part  of  the  same  members,  some  of  them 
being  both  plaintiff  and  defendant,  cannot  be  executed  by  a  levy 
upon  the  separate  property  of  an  individual  member  of  the  defendant 
firm.      Tassey  v.  Church,  VI.  465. 

29.  One  of  a  firm  confessed  a  judgment  against  himself  and  his 
co-partners,  upon  which  an  execution  issued,  and  the  money  was 
paid  to  the  sheriff  by  the  partners  after  a  levy  upon  their  personal 
property :  after  which  the  judgment  was  set  aside  as  to  the  partner 
who  was  not  a  party  to  it :  in  an  action  against  the  sheriff  by  the 
plaintiff  in  the  execution,  it  was  held  that  he  was  entitled  to  recover. 
Harper  v.  Fox,  VII.  142. 

30.  One  of  several  partners,  who  are  plaintiffs  in  an  action,  if  he 
be  willing  to  testify,  is  a  competent  witness  for  the  defendant.    Mod- 
dcicdl  v.Keever,  VIII.  63. 

31.  A  general  assignment  for  the  benefit  of  creditors  by  one  who 
is  a  member  of  a  partnership,  gives  to  his  assignee  no  control  over 
the  partnership  funds  or  claims,  so  as  to  enable  him  to  receive  or 
release  them.     Ibid. 

32.  The  existence  of  a  partnership  may  be  proved  by  the  separate 
admissions  of  all  who  are  sued,  or  by  the  acts,  declarations,   and 
conduct  of  the  parties,  the  act  of  one,  the  declarations  of  another, 
and  the  acknowledgment  or  conduct  (when  the  firm  consists  of  three 
persons)  of  the  third.      Welsh  v.  Spcakman,  VIII.  257. 

33.  It  cannot  be  proved  by  the  act  of  one  only,  if  the  plaintiff 
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fails  as  to  the  rest ;  but  the  whole  testimony  taken  together  may  show 
it,  if  each  and  every  one  is  connected  together  by  their  own  admis- 
sions or  acknowledgments.  Ibid. 

34.  To  effect  this,  the  plaintiff  has  a  right  to  prove  one  thing  at  a 
time,  to  add  fact  to  fact,  from  which  the  jury  may  infer  the  partner- 
ship.    Ibid. 

35.  Held,  therefore,  that  where  the  plaintiff  showed  a  store  exist- 
ing, packages  sent  there  marked  W.  S.  &-  Son,  that  W.  S.  was  fre- 
quently there  so  as  to  be  likely  to  see  the  goods  so  marked,  and  other 
grounds  for  inferring  partnership  : 

1.  The  plaintiff  might  give  in  evidence  as  against  the  son  the  ad- 
missions of  the  son  that  he  was  a  partner,  and  proof  that  bills  of 
goods  furnished  for  the  store  were  rendered  in  the  name  of  both. 

2.  It  made  no  difference  that  the  father  being  dead  and  the  son 
insolvent,  the  suit  was  against  the  executors  of  the  father. 

3.  The  day-book,  ledger,  and  books  of  account  of  the  defendant, 
were  evidence. 

4.  And  if  the  court  has  first  rejected  evidence  of  books,  but  after- 
wards admits  them,  the  proper  course  is  for  the  party  who  offered  it, 
if  a  witness  who  was  to  give  explanatory  evidence  has  since  been 
discharged,  to  move  to  dismiss>the  jury,  or  for  a  postponement  of  the 
case;  he  cannot  go  on  and  take  the  chance  of  a  verdict,  and  then 
assign  the  rejection  as  error. 

5.  The  defendants  might  show  the  course  and  manner  of  doing 
business  at  the  store  before  the  controversy — as  that  the  sign  was  in 
the  name  of  the  son — that  the  bills  were  made  out  in  his  name,  and 
that  suits  were  brought  before  a  justice  in  his  name. 

6.  The  defendants  might  show  that  the  son  procured  an  insurance 
against  fire  on  goods  in  the  store  in  the  name  of  the  firm,  and  that  a 
fire  having  taken  place,  it  was  settled  by  compromise    after  suit 
brought,  and  the  son  recovered  the  money.     Ibid. 

36.  Partnership  by  written  articles  :  the  act  by  which  the  plaintiff 
was  alleged  to  have  retired,  and  that  by  which  the  defendants  were 
alleged  to  have  continued  the  firm,  was  reduced  to  writing:  parol 
proof  is  inadmissible  to  show  that  the  defendants  only  were  partners 
when  the  plaintiff  performed  services.     Cochran  v.  Perry,  VIII. 
262. 

37.  A  partnership  is  dissolved  when  one  of  the  partners  sells  his 
share  to  a  stranger,  or  one  of  the  firm,  unless  otherwise  provided  by 
agreement.     Ibid. 

38.  Where  articles  of  partnership  provided  for  the  transfer  of 
shares  by  members,  subject  to  restrictions,  that  a  shareholder,  after 
such  transfer,  should  cease  to  be  a  member,  that  the  company  should 
keep  books,  and  the  persons  becoming  members  by  transfer  on  the 
books  should  be  entitled  to  receive  a  certificate  in  a  particular  form, 
the  plaintiff  executed  an  agreement  to  transfer,  not  entered  on  the 
books,  to  two  of  his  co-partners.     Held,  that  this  was  either  a  pre- 
sent transfer,  which  dissolved  the  partnership,  or  an  executory  agree- 
ment, which  left  him  standing  as  a  member.     Ibid. 

39.  A  subsequent  ratification  of  a  transfer  by  the  other  partner  on 
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a  condition  not  performed,  makes  no  difference  in  the  relations  of 
the  partners  towards  each  other.     Ibid. 

40.  After  a  transfer  not  completed,  no  action  lies  by  the  party 
transferring  against  the  other  partners,  but  account  render.     Ibid. 

41.  And  to  make  such  ratification  binding,  all  the  partners  must 
join  in  it.     Ibid. 

PARTY. 

PLEADING,  3. 

PASSENGER. 

EVIDENCE,  107,  108,  109. 
WITNESS,  9. 

PATENT. 

WARRANT  AND  SURVEY,  23,  24. 

1.  A  patent  enures  to  the  benefit  of  him  who  has  the  title  though 
issued  to  another.      Urket  v.  Coryell,  V.  60. 

2.  If  a  man  wrongfully  obtain  a  patent  for  land,  and  pay  the  taxes, 
the  real  owner  may  recover  it  from  him  without  reimbursing  to  him 
the  costs  of  patenting  and  the  taxes.     Ibid. 

3.  Caveat  by  E.  against  patent  to  W.  &  D.,  afterwards  withdrawn 
as  to  W.,  does  not  withdraw  or  concede  anything  as  to  D. ;  espe- 
cially if  D.,  two  years  afterwards,  enters  a  caveat  against  E.'s  title, 
under  a  claim  of  an  opposite  title.     Ibid. 

4.  If  land  be  vacant  when  a  return  of  survey  is  accepted  at  the 
Land  Office,  and  patent  granted,  and  no  intervening  title;  exists  in  a 
third  person,  one  whose  claim  from  the  Commonwealth  originates 
after  the  patent  cannot  dispute  the  right  of  the  patentee  on  the  ground 
that  the  survey  and  return  were  unduly  accepted.     Balliot  v.  Ban- 
man,  V.  150. 

5.  The  patent  merges  irregularities  in  former  proceedings,  and  is 
notice  to  a  subsequent  claimant  that  the  land  is  not  vacant.     Ibid. 

PATENT  RIGHT. 

1.  Although  an  implement  may  have  been  long  in  use,  yet  an  in- 
vention of  a  mode  of  making  it  in  a  different  manner,  which  pro- 
duces a  new  and  useful  result  by  a  new  combination  of  old  materials, 
entitles  the  inventor  to  a  patent  for  the  new  implement,  and  not  alone 
for  an  improvement  of  an  old  one.     Geiger  v.  Cook,  III.  266. 

2.  In  an  action  upon  a  note  given  for  a  patent  right,  the  plaintiff 
cannot  recover,  if  it  appear  upon  the  trial  that  the  invention  for  which 
the  patent  was  granted  was  not  new  or  useful,  although  both  parties 
acted  in  good  faith  in  giving  and  receiving  the  note.     Ibid. 

PAVING. 

SHERIFF'S  SALE,  32,  33,  34,  35. 
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PAYMENT. 

APPROPRIATION,  5,  6. 

BOND,  9. 

DOWER,  7. 

INTEREST,  3. 

PLEADING,  13. 

PRINCIPAL  AND  AGENT,  33. 

TRUST,  &c.,  23. 

1.  A  payment  in  current  bank-notes  discharges  the  debt,  although, 
in  consequence  of  the  previous  failure  of  the  bank,  of  which  both 
parties  were  ignorant,  the  notes  were  of  no  value  at  the  time  of  pay- 
ment.    Bayard  v.  Skunk,  I.  92. 

2.  Payment  into  court,  or  tender  in  notes  of  a  bank,  as  between 
the  bank  itself  and  its  debtors,  is  equivalent  to  payment  in  specie. 
Northampton  Bank  v.  Balliet,  VIII.  311. 

PAYMENT,  PRESUMPTION  OF. 

PRESUMPTION  OF  PAYMENT. 

In  a  suit  on  a  bond,  the  plaintiff,  to  rebut  the  presumption  arising 
from  the  lapse  of  more  than  20  years,  may  give  in  evidence  an  eject- 
ment against  the  mortgagor  for  a  portion  of  the  lands  mortgaged,  an 
agreement  to  refer  all  matters  in  variance  between  the  parties,  a 
claim  for  the  balance  of  the  mortgage,  and  an  award  for  a  sum  of 
money  and  judgment ;  a  scire  facias  issued  on  this  judgment  and 
revival,  and  an  alias  scire  facias  against  the  mortgagor  and  heirs  and 
terre-tenants,  and  a  conditional  verdict. 

But  he  cannot  give  evidence  of  an  ejectment  brought  more  than 
20  years  before  the  present  suit.  Levers  v.  Van  Buskirk,  VII.  70. 

PAYMENT  WITH  LEAVE. 
PLEADING,  14,  16. 

1.  Generally  speaking,  the  plea  of  payment  admits  the  cause  of 
action,  and  supersedes  the  production  of  proof  of  it.     Gilinger  v. 
Kulp,  V.  264. 

2.  The  only  exception  is  in  the  case  of  a  bond  of  which  profert 
has  been  made  and  oyer  demanded,  which  must  be  produced  to  show 
there  is  no  variance.     Ibid. 

PENAL  STATUTE. 
FEE  BILL,  14. 

PENALTY. 

COMMON  INFORMER,  1. 
DECLARATION,  3. 
FEE  BILL,  6,  7. 

PENITENTIARY. 

EASTERN  PENITENTIARY. 
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PENNSYLVANIA  CANAL. 
ACTION,  16. 

PEiNN  TOWNSHIP. 

SCHOOLS,  7. 

PHYSICIAN. 

EVIDENCE,  110. 

PITTSBURGH. 
ROADS,  1. 

1.  The  mere  laying  out  streets,  &.C.,  for  a  city,  under  the  Act  of 
16th  of  June  1836,  and  its  supplement,  or  under  the  general  road 
law,  is  not  of  itself  a  taking  of  the  property  of  individuals  by  the 
right  of  eminent  domain  recognised  in  the  constitution ;  and  it  is 
only  when  they  are  actually  opened  and  applied  to  public  use,  that 
the  owners  are  entitled  to  receive  compensation. 

Therefore,  the  legislature  had  authority  to  pass  the  Act  of  16th 
of  June  1836,  to  lay  off  a  district  of  country  adjoining  the  city  of 
Pittsburgh,  and  to  direct  a  survey  and  location  of  the  streets  in  anti- 
cipation of  the  future  increase  of  its  population. 

They  could,  also,  direct  such  streets,  &/c.,  to  be  opened  on  the 
petition  of  thirty  lot-holders.  In  the  matter  of  the  district  of  the 
City  of  Pittsburgh,  II.  320. 

2.  That  portion  of  Pitt  township  which  adjoins  the  city  of  Pitts- 
burg,   and  which  by  Act  of  Assembly  is  created  a  city  district,  i? 
subject  to  the  general  road  laws  until  it  is  admitted  into  the  city  ac- 
cording to  the  provisions  of  the  llth  section  of  the  Act  of  16th  June 
1836.     The  Pitt  Township  Road  Case,  VIII.  74. 

PLEADING. 

ABATEMENT,  1,  2. 

AGREEMENT,  10. 

AGREEMENT  OF  PARTIES,  1. 

APPEARANCE,  3. 

BILLS  OF  EXCHANGE,  &c.,  35. 

COVENANT,  3. 

DECLARATION,  2. 

ESTOPPEL,  1. 

EXECUTORS,  &c.,  5,  6. 

FOREIGN  ATTACHMENT,  1,  2,  7. 

INSOLVENT,  10. 

JUDGMENT,  5. 

REPLEVIN,  3. 

SCIRE  FACIAS,  3. 

SUNDAY,  2. 

1.  The  registry  of  a  mechanic's  lien  is  no  record,  and  to  a  scire, 
facias  upon  it,  the  plea  of  mil  tiel  record  is  a  nullity.     Davit  v. 
Church,  I.  240. 

2.  The  forms  of  pleading  must  be  adapted  to  the  cause  of  action 
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with  the  same  strictness,  whether  the  cause  originate  by  writ,  or  be 
brought  into  court  by  appeal  from  the  judgment  of  a  justice  of  the 
peace.  Harris  v.  Ligget,  I.  301. 

3.  The  death  of  a  plaintiff  before  suit  brought,  may  be  taken  ad- 
vantage of  by  a  plea  in  abatement,  or  in  bar ;  and  if  a  judgment  in 
such  case  be  inadvertently  rendered,  it  will  be  reversed  on  a  writ  of 
error  coram  nobis.     Hurst  v.  Fisher,  1.  438. 

4.  After  the  evidence  is  closed,  and  counsel  have  addressed  the 
jury,  and  witnesses  have  been  dismissed,  it  is  too  late  for  the  defend- 
ant to  add  a  plea  requiring  new  evidence  on  the  part  of  the  plaintiff 
to  repel  it.     Ridgely  v.  Dobson,  III.  118. 

5.  In  an  action  of  indebitatus  assumpsit,  the  plaintiff  is  not  bound 
to  set  out  in  his  declaration  the  exact  sum  which  he  is  entitled  to 
recover;  he  may  recover  a  less  sum,  but  not  greater.     Siltzellv. 
Michael,  III.  329. 

6.  In  an  action  of  debt  upon  a  note  in  which  the  defendant  has 
pleaded  "  payment,  with  leave  to  give  the  special  matter  in  evidence," 
the  plaintiff  may  require  notice  of  the  special  matter  which  the  de- 
fendant intends  to  give  in  evidence ;  and  that  notice  must  specify  the 
particular  matters  relied  upon :  it  is  not  sufficient  that  it  states  that 
"  the  note  was  obtained  from  the  defendant  without  legal  or  sufficient 
consideration,  and  by  undue  means,  and  that  the  defendant  is  not 
liable  to  pay  the  same."     It  must  specify  how  it  was  obtained,  and 
what  are  the  particular  matters  to  be  proved.     Hale  v.  Fenn,  III.  3G1. 

7.  A  plea  in  abatement  may  be  set  aside  or  treated  as  a  nullity,  if 
pleaded  out  of  time,  or  if  it  be  otherwise  irregular,  but  not  for  in- 
sufficiency ;  the  proper  course,  in  such  case,  is  to  demur.     Ralph  v. 
Brown,  III.  395. 

8.  The  pendency  of  a  bill  in  equity  in  another  State,  to  have  a 
discovery  of  the  debtor's  effects,  under  a  statute  of  that  State,  and 
an  injunction  to  prevent  him  from  disposing  of  them,  is  not  the  sub- 
ject of  a  plea  in  abatement  of  a  subsequent  action  for  the  same  cause 
here.     Ibid. 

9.  In  indebitatus  assumpsit  as  well  as  in  an  action  on  a  bond  or 
special  contract,  the  defendant  can  only  take  advantage  of  a  non- 
joinder of  another  who  is  jointly  liable  with  him,  by  a  plea  in  abate- 
ment.    Grubb  v.  Foltz,  IV.  548. 

10.  In  an  action  of  assumpsit  the  defendant  cannot,  under  the  plea 
of  payment,  give  evidence  tending  to  disprove  the  cause  of  action 
set  forth  in  the  plaintiff's  statement.     Hamilton  v.  Moore,  IV.  570. 

11.  Quare,  if  he  can  even  under  the  plea  of  payment  with  leave, 
if  no  notice  of  such  defence  has  been  given  according  to  the  rules 
of  court.     Ibid. 

12.  The  plea  of  payment  confesses  the  cause  of  action  set  forth  in 
the  plaintiff's  statement.     Ibid. 

13.  Under  the  plea  of  payment  the  evidence  may  be  of  payment 
in  other  things  than  money.     Ibid. 

14.  On  the  plea  of  payment  to  let  in  a  set-off,  or  of  payment  with 
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leave  to  introduce  an  equitable  defence,  there  must  be  notice  of  par- 
ticulars under  the  rules  of  court.     Erwin  v.  Lcibert,  V.  103. 

15.  Such  notice  is  requisite  whenever  anything  but  direct  payment 
is  meant  to  be  proved.     Ibid. 

16.  The  deposit  of  notice  in  the  prothonotary's  office  is  not  a  com- 
pliance with  a  rule  requiring  it  to  be  given  to  the  party :  nor  a  refer- 
ence in  the  plea  of  payment  with  leave  to  the  affidavit  of  defence 
filed.     Ibid. 

17.  If  a  cause  of  action  be  defectively  stated,  the  defendant  must 
demur  to  it ;  the  error  is  cured  by  going  to  trial  upon  the  merits. 
Sedam  v.  Shaffer,  V.  529. 

18.  A  party  defendant  cannot  avail  himself  of  the  effect  of  inter- 
lineations or  erasures  in  the  bond  upon  which  he  is  sued  on  the  plea 
of  nil  debet,  but  only  upon  the  plea  of  non  est  factum.     Zeigler  v. 
Sprenkle,  VII.  175. 

POOR. 

OVERSEERS  OF  THE  POOR,  1. 
SCHOOL. 

1.  A  devise  to  A  upon  condition  that  he  becomes  a  sober  man,  if 
the  devisee  does  not  comply  with  the  condition,  will  not  vest  in  him 
such  an  estate  as  will  make  him  chargeable  as  a  pauper  upon  the 
township  where  the  land  devised  is  situate.      Overseers  of  Lewisburg 
v.  Overseers  of  Augusta,  II.  65. 

2.  Justices  of  the  peace  are  incompetent,  on  the  ground  of  in- 
terest, to  grant  an  order  for  removal  of  a  pauper  from  their  own 
township  to  another.      Overseers  of  Washington  v.  Overseers  of 
Beaver,  III.  548. 

3.  Where  a  son  becomes  independent  of  his  father's  family,  or 
emancipated  from  it,  he  will  not  acquire  a  settlement  where  his 
father  goes  to  reside ;   but  if  he  remains  a  part  of  his  father's  family, 
he  will  acquire  a  derivative  settlement  from  the  settlement  of  his 
father.     Ibid. 

4.  A  justice  of  the  peace  is  incompetent  to  grant  an  order  for  the 
removal  of  a  pauper  from  his  own  township  to  another.     M '  Vey- 
town  v.  Union  Township,  V.  434. 

5.  The  overseers  of  a  township  are  bound  to  maintain  every  poor 
person  within  their  district,  not  having  a  settlement  therein,  who 
shall  apply  to  them  for  relief,  until  he  can  be  removed  to  the  place 
of  his  last  settlement;  and  if  in  an  attempt  to  remove  him  to  the 
place  of  his  last  settlement,  they  leave  him  on  the  way  in  a  town- 
ship not  legally  chargeable  with  him,  he  may  be  returned  to  them 
by  an  order  of  removal.      Kelly  Township  v.  Union  Township,  V. 
535. 

6.  Aldermen  of  the  city  of  Pittsburgh  have  jurisdiction  to  hear 
and  determine  the  rights  and  liabilities  of  the  townships  of  Allegheny 
county,  respecting  the  support  of  paupers. 

7.  If  an  appeal  from  the  order  of  two  aldermen  removing  a  pauper 
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from  one  township  to  another,  be  quashed  by  the  Court  of  Quarter 
Sessions  for  want  of  jurisdiction  of  the  aldermen,  it  is  error  in  the 
court  to  make  any  decree  between  the  parties  as  to  the  payment  of 
costs.  Overseers  of  St.  Clair  v.  Overseers  of  Moon,  VI.  522. 

8.  Directors  of  the  Poor  are  authorized  and  required  to  pay  the 
funeral  expenses  of  a  destitute  person  upon  the  order  of  two  justices 
granted  after  the  death  and  burial  of  such  person.  Directors  of 
Poor  v.Wallace,  VIII.  94. 

% 

POSSESSION. 
DEED,  29. 
NOTICE,  5. 
VENDOR,  &c.,  65. 

Possession  follows  title,  unless  there  be  adverse  occupancy.  Leioi* 
v.  Lewis,  IV.  378. 

POST-NOTES. 
BANK,  3. 

POST-NUPTIAL  CONTRACT. 

HUSBAND  AND  WIFE,  21,  22,  23. 

POWER. 

1.  A  special  power  must  be  strictly  pursued ;  hence,  if  an  attorney 
be  authorized  to  convey  a  tract  of  land,  after  he  shall  have  redeemed 
it  from  a  sale  by  the  treasurer  as  unseated,  and  he  conveys  without 
redemption,  the  power  is  not  well  executed,  and  the  purchaser  takes 
no  title,     Devinney  v.  Reynolds,  I.  328. 

2.  When  powers  are  granted  to  several  persons  to  transact  private 
business,  all  must  join  in  the  execution  of  it.     And  the  rule  applies 
in  all  cases,  whether  the  duty  be  ministerial  or  judicial.     Johnston 
v.  Bingham,  IX.  56. 

POWER  OF  ATTORNEY. 

A  power  of  attorney,  coupled  with  an  interest,  is  irrevocable ; 
and  such  is  the  case  of  a  power  given  to  a  third  person  to  fix 
the  price  of  goods  sold  in  discharge  of  a  debt.  Smyth  v.  Craig, 
III.  14. 

PRACTICE. 
BAIL,  1. 
DEPOSITION,  3. 
NISI  PRIUS,  6,  7. 

1.  If  a  witness,  in  the  course  of  his  examination,  be  asked  to 
testify  respecting  a  transaction,  before  the  question  is  answered  it  is 
competent  for  the  other  party  to  inquire  and  know  whether  the  trans- 
action be  in  writing;  and  if  it  be,  the  witness  cannot  be  permitted 
to  give  parol  evidence  on  the  subject.     Rice  v.  Bixler,  I.  445. 

2.  The  court  is  not  bound  to  answer  points  proposed  on  a  trial 


GENERAL  INDEX.  393 


PRACTICE. 


which,  according  to  the  rules  of  court,  are  out  of  time.     Kinky  v. 
Hill,  IV.  426. 

3.  A  discontinuance  can  only  be  entered  by  leave  of  the  court, 
and  though  the  practice  is  to  do  it  without  such  leave  first  granted, 
yet  the  court  on  cause  shown  will  refuse  leave  after  it  has  been  en- 
tered.    Schuylkill  Bank  v.  Macalcster,  VI.  147. 

4.  A  Court  of  Common  Pleas,  when  it  opens  a  judgment  on  affi- 
davit of  the  defendant,  ought  to  prescribe  terms  so  as  to  confine  the 
party  to  the  grounds  of  defence  set  forth  in  his  affidavit.     Gilkyson 
v.  Laruc,  VI.  213. 

5.  If  by  the  transcript  of  a  magistrate's  judgment,  filed  in  the 
Court  of  Common  Pleas,  it  appears  that  execution  was  issued  and 
returned  "  no  goods  and  defendant  not  found,"   it  is  sufficient  to 
warrant  a  fieri  facias  without  filing  a  certificate.     Drezcl  v.  Man, 
VI.  343. 

6.  The  court  ought  not  to  answer  questions  propounded  by  coun- 
sel, which  are  not  necessary  to  the  decision  of  the  cause.     Fox,  v. 
The  Union  Academy,  VI.  353. 

7.  A  plaintiff  cannot  have  judgment  for  want  of  a  plea,  where  no 
rule  to  plead  has  been  entered  on  the  docket.    Bisbing  v.  Albcrtson, 
VI.  450. 

S.  There  is  discretion  to  be  exercised  by  a  court  as  to  the  time 
when  evidence  may  be  given,  but  it  should  not  be  entirely  rejected 
on  slight  grounds.  Devall  v.  Burbridge,  VI.  529. 

9.  Writ  issued  at  the  suit  of  C.  S.  and  J.  P.,  trading  under  the 
firm  of  S.  &L  P.,  against  G.  P.  &/  J.  P.,  trading  under  the  firm  of  G. 
&,  J.  P.,  J.  P.  being  a  member  of  both  firms,  and  was  returned  next 
day  "  summoned  personally  on  G.  P."     In  the  declaration  filed  the 
day  the  writ  issued,  the  plaintiffs  "  complain  of  G.  P.,  who  has  been 
summoned,  &c. ;  for  that,  <Stc.,  the  defendant  and  J.  P.  (who  was 
joined  as  defendant  in  the  writ  in  this  suit,  but  who  was  not  sum- 
moned, as  appears  by  the  record,)  &c.,  were  indebted,  &c."     G.  P. 
pleaded  and  verdict  for  plaintiffs.     On  a  writ  of  error  taken  by  G. 
P.  the  proceedings  were  reversed  as  irregular  and  illegal,  and  such 
as  could  not  be  cured  by  verdict.     Pcnnock  v.  Sieayne,  VI.  239. 

10.  Upon  an  indictment  for  a  misdemeanor,  and  a  demurrer  by 
the  Commonwealth  to  a  plea  in  bar  of  the  defendant,  which  contains 
no  confession  of  facts  which  constitute  guilt,  a  judgment  against  the 
defendant  is  that  of  quod  respondent  ouster.    Foster  v.  The  Common- 
wealth, VIII.  77. 

11.  If  a  judgment  be  opened,  and  the  defendant  let  into  a  defence 
upon  the  merits  and  pleads  to  issue,  and  the  plaintiff  afterwards 
issues  a  scire  facias  quare  cxccutio  non,  to  which  the  defendant  ap- 
peared and  confessed  judgment  of  revival,  and  pleaded  the  proceed- 
ings on  the  original  judgment,  whereupon  a  judgment  was  entered 
for  want  of  a  sufficient  plea,  a  writ  of  inquiry  of  damages  issued 
and  was  returned  finding  the  amount  due,  which  was  collected  by 
execution :    Held,  that  the  original   suit  was  no  longer  pending. 
Eby's  Case,  IX.  145. 
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12.  The  jury,  after  the  charge  of  the  court,  retired  to  deliberate, 
and  returned  into  court  to  give  their  verdict.  After  they  had  entered 
the  jury-box,  and  nine  of  them  had  been  called,  the  plaintiff  re- 
quested to  take  a  nonsuit.     Held,  that  he  was  entitled  to  do  so. 
JEaston  Bank  v.  Cory  ell,  IX.  153. 

13.  After  a  plea  in  bar,  it  is  in  the  discretion  of  the  court  to  allow 
a  defendant  to  withdraw  his  plea  and  demur.  Payran  v.  M'  Williams, 
IX.  154. 

14.  It  is  not  regular  to  issue  an  execution  on  a  judgment  after  the 
death  of  plaintiff,  in  the  name  of  his  executor,  without  previously 
suggesting  the  death  of  the  plaintiff,  and  substituting  the  executor 
upon  the  record.     Where  it  was  done,  however,  and  the   money 
levied,  this  court,  on  writ  of  error,  remitted  the  record,  with  direc- 
tion to  suggest  the  death  and  substitute  the  name  of  the  executpr 
upon  the  record  mine  pro  tune.     Darlington  v.  Spcakman,  IX.  182. 

PRESBYTERIAN  CHURCH. 
DEED,  10. 

PRESENTMENT. 

CERTIFICATE  OF  DEPOSIT,  5. 

PRESUMPTION. 

EXECUTORS,  &c.  12,  13. 
PAYMENT,  PRESUMPTION  OF. 

1.  There  is  no  presumption  that  a  party  who  died  under  21  died 
without  issue.     Clark  v.  Trinity  Church,  V.  266. 

2.  A  long-continued  claim  of  title,  with  acts  of  ownership,  uncon- 
tested  by  adverse  pretension  on  the  part  of  him  who  is  supposed  to 
have  conveyed,  will  be  sufficient  to  supply  the  place  of  an  absent 
link  in  a  chain  of  title.    The  law  will  presume  a  conveyance  to  have 
been  made.     Hastings  v.  Wagner,  VII.  215. 

PRESUMPTION  OF  PAYMENT. 
DOWER,  7. 
LIMITATION,  21. 
UNSEATED  LAND,  31. 

PRINCIPAL  AND  ACCESSARY. 
JOINDER,  1. 

PRINCIPAL  AND  AGENT. 

APPROPRIATION,  7. 

MORTGAGE,  2. 

VENDOR,  &c.  51,  52. 

1.  If  an  agent  exceed  his  authority  in  making  a  contract,  he 
thereby  binds  himself  individually,  but  his  principal  is  not  bound. 
Layng  v.  Stewart,  I.  222. 
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2.  If  a  factor  sell  goods  in  his  own  name,  without  the  buyer's 
knowledge  of  the  capacity  in  which  he  is  acting,  the  owner  may 
maintain  an  action  for  the  price  of  the  goods  in  his  own  name ;  and 
in  such  case  the  purchaser  may  set-off  a  debt  due  to  him  by  the 
factor.     Parker  v.  Donaldson,  II.  9. 

3.  If,  in  such  case,  the  purchaser  knew  of  the  capacity  in  which 
the  seller  acted,  then,  in  an  action  by  the  principal  against  him  for 
the  price  of  the  goods,  he  cannot  set-off  a  debt  due  to  him  by  the 
factor.     Ibid. 

4.  Where  a  contract  for  commissions  to  an  agent  abroad  is  un- 
certain in  its  terms,  containing  blanks  to  be  filled  by  the  other  party, 
which  never  is  done,  the  amount  of  charge  for  commissions  must  be 
collected  from  the  letters  and  acts  of  the  parties ;  and  if  the  agent 
charges  commissions  in  the  accounts  sent  to  his  principals  during 
several  years,  and  is  suffered  to  run  through  a  succeeding  contract 
without  measures  being  taken  to  undeceive  him  until  his  return 
home,  the  interpretation  of  the  contract,  where  it  is  doubtful,  ought 
to  be  in  his  favour.     Archer  v.  Dunn,  II.  327. 

5.  In  order  to  visit  a  principal  with  constructive  notice  of  a  fact 
known  to  his  agent,  it  is  necessary  that  such  knowledge  should  have 
been  gained  by  the  agent  in  the   course  of  the  same  transaction. 

Braclccn  v.  Miller,  IV.  102. 

• 

6.  An  agreement  to  place  goods  in  the  hands  of  an  agent  who  at 
the  time  was  insolvent,  for  the  purpose  of  sale,  upon  the  terms  of  his 
paying  to  his  principal  the  invoice  price  of  the  goods  and  retaining 
the  overplus  for  himself,  is  not  fraudulent;  nor  does  it  vest  in  the 
agent  such  an   interest  in  the  goods  as  is  the  subject  of  levy  and 
sale.     M'Cullovgh  v.  Porter,  IV.  177. 

7.  The  acts  of  an  agent  or  attorney  done  after  the  death  of  his 
principal,  of  which  he  was  ignorant,  are  binding  upon  the  parties. 
Cassiday  M'Kcnzie,  IV.  282. 

8.  It  is  the  duty  of  an  agent  to  give  his  principal  timely  notice 
of  every  fact  or  circumstance  which  may  make  it  necessary  for  him 
to  take  measures  for  his  security :  and  if  he  fail  to  do  so,  it  is  a  de- 
reliction of  duty  for  which  he  is  chargeable.     Devall  v.  Burbridge, 
IV.  305. 

9.  On  sales  made  by  a  factor,  the  principal  may  recover  the  price 
due  by  the  vendee,  subject  to  the  equities  which  the  vendee  has  ac- 
quired by  dealing  with  the  agent  as  principal,  or  which  the  agent 
may  have  acquired  from  the  course  of  dealing  between  him  and  the 
vendee.     Merrick's  Estate,  V.  9. 

10.  But  this  rule  does  not  apply  to  a  sale  made  by  a  factor  here, 
for  a  principal  in  a  foreign  country,  where  exclusive  credit  is  given 
to  and  by  such  factor;  nor  can  a  suit  be  sustained  by  the  principal, 
except  through  and  by  the  factor ;  and  on  the  bankruptcy  of  both 
principal  and  factor,  the  assignee  of  the  latter  is  entitled  to  the  price 
of  the  goods  sold.     Ibid. 

11.  It  seems,  that  where  such  factor  is  insolvent,  a  court  of  equity 
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might  compel  payment  of  the  debt  to  the  principal,  in  a  proper 
case.     Ibid. 

12.  But  such  case  does  not  exist  where  the  princip;il  has  sued  the 
factor  for  the  value  of  the  goods,  and  obtained  an  award  of  arbitra- 
tors for  his  claim,  and  prosecuted  him  to  bankruptcy  for  the  debt, 
and  became  himself  assignee  of  the  bankrupt,  and  no  account  ap- 
pears of  the  assets  received.     Ibid. 

13.  If  funds  are  due  to  an  agent,  and  on  his  death  they  come  into 
the  hands  of  his  administrators  separate  and  distinct  from  the  assets 
of  his  estate,  and  are  claimed  by  an  assignee  in  bankruptcy;  qu&re, 
whether  the  Orphans'  Court  has  jurisdiction  to  compel  their  payment 
by  the    administrator,  or  the  claimant  must  sue   at  common  law. 
Ibid. 

14.  On  the  hiring  of  an  agent  for  a  year,- the  principal  is  liable  to 
him  for  the  wages  of  the  year,  if  he  dismiss  the  agent  before  its  ter- 
mination.    Fercira  \.  Sayres,  V.  210. 

15.  In  an  action  of  trespass  quare  clausum  frcgit,  the  defendant 
cannot  justify  by  proof  of  a  parol  authority  derived  from  an  agent 
of  the  plaintiff,  unless  he  can  also  show  that  the  power  of  the  agent 
extended  to  the  granting  of  such  authority.     One  who  contracts  with 
an  agent,  must  look  to  his  power.     Baring  v.  Peircc,  V.  548. 

16.  An  agent  constituted  for  the  purpose  of  procuring  the  settle- 
ment and  sale  of  lands,  and  who  by  his  written  authority  is  specially 
instructed  to  enter  into  written  contracts  for  that  purpose,  has  no 
power  to  enter  into  any  parol  agreement  for  the  sale  or  settlement 
of  the  lands :  and  such  parol  agreement  will  furnish  no  defence  to 
an  action  of  trespass  quare  clausumfregit  by  the  owner  of  the  land. 
Ibid. 

17.  A  factor  who  sells  the  goods  of  his  principal,  consigned  to  him 
for  that  purpose,  and  takes  the  notes  t>f  the  vendee,  which  he  has 
discounted  for  his  own  accommodation,  thereby  becomes  responsible 
for  the  amount  of  the  sales  in  the  event  of  the  insolvency  of  the 
purchaser.     Myers  v.  Entriken,  VI.  44. 

18.  An  agent  having  undertaken  gratuitously  to  collect  a  note  and 
book-account,  surrendered  them  to  the  debtor,  from  whom  he  took  a 
new  note  to  himself  for  their  amount:  held,  that  this  was  an  extin- 
guishment of  the  original  debt,  and  the  agent  was  liable  for  its  amount 
to  his  principal.     Opie  v.  Serrill,  VI.  264. 

19.  If  one  is  applied  to  as  agent  to  investigate  the  title  of  another 
to  a  lot  which  he  has  an  interest  in  purchasing,  and  he  undertakes 
the  duty,  he  cannot  use  the  information  thus  acquired  to  the  injury 
of  his  principal.     He  is  bound  to  disclose  to  him  any  material  infor- 
mation obtained  concerning  the  title,  and  if  he  conceals  it  and  buys 
himself,  it  is  a  fraud;  and  he  cannot  hold  the  property  without  reim- 
bursing to  the  principal  any  loss  he  may  sustain  by  failing  in  the 
purchase.     Reid  v.  Stanley,  VI.  369. 

20.  In  a  suit  by  a  principal  abroad  against  his  factor  here,  seeking 
to  charge  him  with  losses  occasioned  by  his  negligence,  the  defend- 
ant cannot,  to  show  he  had  kept  the  plaintiff  informed  of  his  doings, 
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give  in  evidence  a  deposition  stating  that  the  defendant  gave  the  wit- 
ness particular  instructions  to  see  the  plaintiff  and  inform  him  of  the 
state  of  his  consignment  particularly,  and  the  sales  made,  when  the 
witness  states  he  had  no  copy  of  account  sales,  and  showed  none  to 
the  plaintiff,  and  sales  had  long  before  been  made  of  which  no  ac- 
count had  been  sent.  Brown  v.  Arrott,  VI.  402. 

21.  A  factor  is  liable  for  a  loss  arising  from  his  neglect  to  keep 
his  principal  informed  of  matters  material  to  his  interests.     Ibid. 

22.  Evidence  is  not  admissible  on  the  part  of  a  factor,  in  a  suit  by 
the  principal  against  him  founded  on  the  factor's  negligence,  to  show 
that  it  is  not  usual  for  factors  to  transmit  to  their  principals  moneys 
received  by  them  as  long  as  any  part  of  the  consignment  remained 
unsold,  or,  if  sold,  as  long  as  any  part  of  the  moneys  remained  un- 
paid, though  the  honesty  of  the  agent  is  not  disputed,  and  there  is 
no  ground  to  believe  the  moneys  might  thereby  be  lost.     Ibid. 

23.  A  factor  is  bound  to  remit  to  his  principal  the  moneys  received 
from  sales  of  a  consignment,  unless  there  be  an  agreement  or  custom 
of  trade;  and  if  the  latter  be  himself  the  factor  of  a  principal  abroad, 
he  is  bound  to  call  on  his  factor  in  this  country  to  transmit  moneys 
received  when  he  is  informed  of  it,  and  if  the  money  is  lost  by  ne- 
glect to  do  so,  he  is  answerable.     Ibid. 

24.  In  October  or  November  1822,  the  defendant  was  apprised 
of  a  sale  by  his  agent  in  Boston,  payable  in  February  or  March.  *  In 
May  the  defendant  wrote,  stating  he  expected  an  account  and  remit- 
tance.    Six   days   after  he  wrote  that  he  need  not  make  a  partial 
remittance,  but  to  push  the  sales  to  a  close,  and  remit  the  whole  at 
once.     In  March  the   agent  acknowledged  to  him  his  inability  to 
meet  a  note  to  the  defendant,  payable  in  a  few  days ;  and  no  advice 
was  sent  by  the  defendant  to  the  principal  abroad  till  the  agent  be- 
came insolvent.     Held,  that  the  defendant  was  responsible  for  the 
loss  of  the  goods  and  moneys.     Ibid. 

25.  Where,  on  the  facts  presented,  the  defendant  is  liable  for  a 
loss  occasioned  by  his  negligence  as  a  factor,  the  onus  of  proving 
what  the  actual  loss  was  lies  upon  him,  and  not  on  his  principal : 
and  in  the  absence  of  such  proof,  the  full  value  of  the  goods,  or  at 
least  of  the  money  produced  by  their  sale,  is  the  measure  of  da- 
mages.    Ibid. 

26.  The  factor  sold  goods  to  J.  F.  on  a  credit  of  six  months,  taking 
a  note  payable  to  himself,  including  in  it  a  debt  owing  to  himself, 
and  afterwards  released  to  J.  F.,  and  came  in  under  his  assignment. 
Held,  that  he  made  the  debt  his  own  by  blending  it  with  his  own 
money,  and  releasing  J.  F.  without  authority.     Ibid. 

27.  The  relation  which  exists  between  a  notary  and  the  holder  of 
a  negotiable  note,  with  regard  to  the  protest  of  the  note  and  notice 
to  the  endorsers,  is  that  of  principal  and  agent ;  and  no  more  strict 
performance  of  duty  is  required  of  the  former  than  is  indicated  by 
the   uniform  practice  of  the  place  where  the  note  was  protested. 
Parke  v.  Lowrie,  VI.  507. 

28.  Partners  must  act  with  good  faith  towards  each  other ;  and  if 
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one  of  them  be  served  with  process  in  action  against  the  firm,  and 
judgment  be  obtained  and  execution  levied  upon  the  partnership 
property,  it  is  his  duty  to  give  notice  of  it  to  his  co-partners ;  and 
neglect  to  do  so  subjects  him  to  an  action.  Devall  v.  Burbridge, 
VI.  529. 

29.  The  authority  of  an  agent  to  assume  the  payment  of  the  debt 
of  a  third  person  for  his  principal  should  be  clearly  proved,  or  no 
recovery  can  be  had  upon  such  promise  against  the  principal.  Read- 
ing Rail-road  Co.  \.  Johnson,  VII.  317. 

30.  Separate  judgments  against  a  principal  and  surety  do  not  ex- 
tinguish the  relation  between  them.     Hence,  if,  after  judgment,  the 
creditors  agree  for  a  sufficient  consideration  to  give  time  to  the  prin- 
cipal, the  surety  will  be  thereby  discharged.     Manufacturers'  and 
Mechanics'  Bank  v.  Bank  of  Pennsylvania,  VII.  335. 

31.  If  an  agent  procure  the  note  of  his  principal  to  be  discounted, 
and  deposit .  the  proceeds  in  bank  to  his  own  credit,  the  principal 
may  maintain  an  action  therefor  against  the  bank  in  his  own  name, 
notwithstanding  the  bank,  after  notice,  had  paid  the  money  on  the 
check  of  the  agent.     Frazier  v.  The  Erie  Bank,  VIII.  18. 

32.  If  the  books  of  a  factor  exhibit  a  balance  due  to  his  principal, 
and  this  be  communicated  to  him,  it  is  conclusive  upon  the  factor, 
and  he  cannot  afterwards  alter  or  in  any  way  impair  it.     But  if  the 
state  of  the  account  be  not  communicated  to  the  principal,  so  that 
he  may  have  acted  upon  the  supposition  that  such  balance  was  in  his 
favour,  he  may  afterwards  show  that  the  entries  were  made  by  fraud 
or  mistake.      Vantries  v.  Rickey,  VIII.  87. 

33.  Where  goods  are  sold  by  a  factor  here  for  a  principal  abroad, 
and  the  factor  dies  before  payment,  his  authority  is  revoked,  and  a 
payment  to  his   administrator  by  the  purchaser  is  a  mispayment. 
MerricVs  Estate,  VIII.  402. 

34.  If  such  administrator  receives  the  money,  it  ought  not  to  be 
involved  in  his  accounts  in  the  settlement  of  the  intestate's  estate, 
either  as  general  or  special  assets ;  nor  can  the  Orphans'  Court  or 
the  Supreme  Court  on  appeal  make  any  order  in  favour  of  the  prin- 
cipal on  such  settlement  of  accounts.     Ibid. 

35.  Money  so  received  by  the  administrator  is  trust  estate,  and 
can  be  followed  in  his  hands  or  those  of  his  representatives  only  by 
a  bill  in  equity,  or  perhaps  here  by  an  action  for  money  had  and 
received.     Ibid. 

PRINCIPAL  AND  SURETY. 
ACTION,  15. 
SUBSTITUTION,  1. 

1.  If  one  of  several  joint  guarantors  pays  the  debt  for  which  all 
were  bound,  he  has  thereby  a  separate  right  of  action  against  the 
principal  for  whom  he  paid  the  money,  which  cannot  be  defeated  by 
evidence  of  payment  to  another  of  the  guarantors.     Lowry  v.  Lum- 
bermen's Bank,  II.  210. 

2.  A  surety  who  pays  the  debt  of  the  principal  is  not  entitled  to 
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substitution  to  the  rights  and  remedies  of  the  creditor  as  against  hid 
co-surety,  by  reason  of  any  consideration  which  existed  between  the 
principal  debtor  and  the  co-surety  for  his  entering  into  the  original 
obligation;  especially  when  there  are  intervening  creditors  whose 
rights  would  be  affected  by  making  the  substitution.  Himes  v.  Kel- 
ler ,111.  401. 

3.  If  a  surety  pays  the  creditor,  he  hag  a  right  to  a  mortgage  for- 
merly given  to  the  creditor  as  collateral  security ;  but  if  it  be  paid 
by  the  principal  debtor,  or  out  of  a  trust  fund  belonging  to  him,  the 
mortgage  is  extinguished,  and  an  assignment  of  it  by  the  surety  to 
secure  moneys  borrowed  on  his  individual  account  is  invalid,  espe- 
cially if  the  lender  knew  before  such  assignment  that  the  mortgage 
was  paid  off.     Kinley  v.  Hill,  IV.  420. 

4.  Sureties  in  a  bond  of  indemnity  have  a  right  to  require   the 
obligee  to  bring  suit  on  the  bond  in  case  of  a  breach ;  and  if  such 
suit  is  begun  and  there  is  a  fund  of  the  principal's  to  pay  the  debt, 
the  court  will  refuse  leave  to  discontinue,  where  a  rule  of  reference 
has  been  taken  out  by  the  defendant,  though  the  arbitrators  had  not 
been  appointed  when   the  discontinuance  was  entered.     Scliuylkill 
Bank  v.  Macalestcr,  VI.  147. 

5.  Where  a  surety  has  done  no  act  before  his  claim  is  barred  at 
law,  manifesting  his  intention  to  put  himself  in  the  place  of  the  ori- 
ginal creditor,  and  thereby  subrogating  himself  to  his  rights,  such  as 
bringing  suit  on  the  bond  within  the  six  years,  or  talcing  an  assign- 
ment of  it,  his  remedy  is  not  on  the  bond,  but  for  money  paid ;  and 
a  court  of  equity  will  not,  after  the  six  years,  subrogate  him  to  the 
rights  of  the  obligee.     Rittenhouse  v.  Levering,  VI.  190. 

6.  A  surety  will  be  subrogated  within  the  six  years,  where  he  has 
paid  the  money  and  the  original  security  remains  intact ;   and  the 
fact  that  there  was  no  assignment  or  actual  substitution  within  that 
time  will  be  disregarded ;  for  while  the  legal  right  remains,  it  draws 
to  itself  all  the  consequences  of  an  actual  substitution  in  a  court  of 
equity.     Ibid. 

7.  A  surety  is  not  ipso  facto,  on  payment  of  the  debt  of  his  prin- 
cipal, subrogated  to  the  creditor's  rights :  his  remedy  is  not  prima 

facie  on  the  bond,  but  for  money  paid.     Ibid. 

8.  A  surety  of  a  surety,  who  has  paid  and  discharged  the  obliga- 
tion, has  the  same  equity  of  subrogation  as  the  surety  to  whom  he 
was  bound.     Ibid. 

9.  Upon  an  appropriation  of  the  proceeds  of  a  sale  by  the  sheriff 
of  the  real  estate  of  A.,  a  judgment  against  him  as  security  of  B. 
must  be  paid,  although  it  may  appear  that  the  same  judgment  is  a 
lien  upon  the  real  estate  of  B.,  which  is  sufficient  security  for  its 
payment ;  the  remedy  of  the   subsequent  judgment  creditors  of  A. 
is  by  subrogation.     Nejf's  Appeal,  IX.  36. 

10.  A  creditor  who  releases  any  security  which  he  holds  for  the 
payment  of  his  debt,  thereby  releases  a  surety  pro  tanto.     Ibid. 

11.  A  creditor  having   a  judgment   against   his   debtor  and   his 
surely,  which  was  a  lien  upon  the  real  estate  of  the  principal,  agreed 
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to  release  a  part  of  the  said  real  estate  in  order  to  make  a  title  to 
one  who  purchased  it  for  its  full  value,  upon  condition  that  the  pur- 
chase money  should  be  applied  to  the  extinguishment  of  a  mortgage 
which  was  a  prior  lien  upon  the  whole  estate :  Held,  that  the  surety 
was  not  thereby  released.  Ibid. 

12.  A  mortgage  given  to  a  surety  to  indemnify  him  against  loss, 
will  pass  to  a  third  person  who  paid  the  money  for  the  surety  on  the 
faith  of  an  agreement  that  the  mortgage  should  be  assigned  to  him. 
Brien  v.  Smith,  IX.  78. 

PRIVATE  PROPERTY. 
PITTSBURGH,  1. 

PRIVILEGE. 

CANAL,  1. 

PROBATE. 

DEED,  19. 

PROCESS. 

When  process  issued  is  legal,  the  plaintiff  is  answerable  only  for 
a  malicious  abuse  of  it;  and  where  the  circumstances  afford  no 
inference  of  malice,  actual  malice  must  be  proved.  M'Cullough  v. 
Grishobber,  IV.  201. 

PROFERT. 

CORPORATION,  11. 

PROTEST. 

INSURANCE,  2. 

PROTHONOTARY. 
FEE-BILL,  8. 

Money,  for  the  amount  of  which  a  judgment  was  recovered  by  a 
proceeding  in  court,  being  claimed  by  different  persons,  the  defend- 
ant, without  any  rule  or  order  of  court,  paid  it  to  the  prothonotary, 
to  be  disposed  of  by  the  court.  Held,  that  such  payment  was  to  the 
officer  in  his  official  capacity,  and  the  sureties  in  his  official  bond 
were  liable  for  the  faithful  application  of  it.  Dcckcrf's  Appeal,  V. 
342. 

PUBLIC  SCHOOLS. 
SCHOOL  TAX,  1. 

QUO  WARRANTO. 

The  writ  of  quo  warranto  averred  that  the  office  was  not  vacant, 
the  relator  not  being  legally  removed,  when  the  defendant  was  ap- 
pointed to  fill  it.  The  defendant  pleaded  that  it  was  vacant,  and  the 
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plaintiff  demurred,  because  the  plea  by  not  denying  admitted  that 
the  vacancy  was  created  by  the  removal  of  the  relator  as  set  forth 
in  the  writ,  and  in  no  other  manner.  Held,  that  this  was  an  admis- 
sion that  the  office  was  vacant  when  the  respondent  was  appointed, 
and  the  demurrer  overruled. 

Where  a  relator  designs  to  draw  into  question  the  legality  of  his 
own  expulsion  from  office,  the  proper  mode  of  proceeding  is  by 
mandamus  and  not  by  quo  warranto.  Commonwealth  v.  Primrose. 
II.  407. 

RAFT. 

ACTION,  14. 

RAIL-ROAD. 

CORPORATION,  2. 
TOLLS,  1.    . 
MANDAMUS,  2,  3. 

1.  In  a  proceeding  by  inquest  to  recover  damages  for  an  injury 
done  to  land  by  the  location  and  construction  of  a  rail-road  through 
it,  the  plaintiff's  title  is  a  subject  of  inquiry  before  the  jury ;  and 
upon  exceptions  to  the  inquisition  in  the  absence  of  proof  on  the 
subject,  it  will  be  presumed  that  it  was  rightly  decided  by  the  jury. 
Directors  of  the  Poor  v.  Rail-road  Co.  VII.  236. 

2.  Under  the  15th  section  of  the  Act  of  17th  February  1831,  in- 
corporating the  Philadelphia,  Germantown  and  Norristown  Rail-road 
Company,  if  there  be  a  report  made  by  viewers  ascertaining  the 
damages  to  the  owner  by  the  occupation  of  land  for  the  rail-road, 
and  appeal  therefrom  and  verdict  and  judgment  thereon,  the  com- 
pany is  bound  to  pay  the  amount  fixed  by  the  verdict  and  judgment, 
before  they  can  become  seised  in  fee  of  the  land.     Levering  v.The 
Philadelphia,  Germantown  and  Norristown  Rail-road  Co.  VIII.  459. 

3.  After  report  of  viewers  and  during  the  pendency  of  the  appeal, 
the  company  have  a  qualified  right  to  enter  upon  and  use  the  land 
in  the  meanwhile  and  until  the  final  result ;  but  unless  they  pay  the 
amount  found  by  the  verdict  and  judgment,  the  owner  may  recover 
the  land  in  ejectment.     Ibid. 

4.  "Or"  in  the  first  proviso  of  that  Act  should  be  read  "on." 
Ibid. 

RAPE. 

INDICTMENT,  3. 

RATIFICATION. 

PARTNERSHIP,  39,  41. 

RECITAL. 

DEED,  26 

EVIDENCE,  104. 

ix.  — 51  2i* 
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RECOGNIZANCE. 

APPEAL,  9. 

ARBITRATION,  &-c.,  7,  8. 
SHERIFF'S  RECOGNIZANCE. 
STAY  OF  EXECUTION,  1,  2,  3. 
NUL  TIEL  RECORD. 

1.  A  recognizance  binding  three  persons  in  a  certain  sum,  "to 
be  levied  of  their  goods  and  chattels,  lands  and  tenements  respect- 
ively," is  joint  and  several.      Wampler  v.  Shisslcr,  I.  365. 

2.  In  an  action  upon  a  recognizance  entered  into  to  obtain  a  stay 
of  execution  upon  a  judgment,  it  is  not  competent  for  the  defendant 
to  give  parol  evidence  to  contradict,  alter  or  explain  the  original 
judgment  in  which  the  recognizance  was  given. 

Nor  is  it  competent  in  such  action  for  the  plaintiffs  to  give  evi- 
dence of  any  collateral  security  given  to  the  defendants  to  indemnify 
them  against  their  liability  on  the  recognizance.  Withers  v.  Livezey, 
I.  433. 

3.  In  a  scire  facias  upon  a  recognizance  of  bail,  the  defendant 
cannot,  under  the  plea  of  payment,  take  advantage  of  any  want  of 
form  or  substance  in  the  recognizance  given  in  evidence  to  support 
the  writ  which  recited  one  in  due  and  proper  form.  Abbott  v.  Lyon, 
IV.  38. 

4.  Where  a  cause  is  remitted  from  the  Common  Pleas  of  one 
county  to  a  special  court  in  another  county,  the  latter  court  may  dis- 
charge  a  recognizer  from   his  recognizance   and   receive   another 
surety,  for  the  purpose  of  making  the  original  one  a  witness.  Schuyl- 
kill  Navigation  Co.  v.  Farr,  IV.  362. 

5.  Such  subsequent  recognizer  is  bound  only  for  subsequent  costs, 
and  the  first  remains  liable  for  costs  up  to  that  time,  and  is  therefore 
interested,  unless  the  recognizance  be  specially  worded.     Ibid. 

6.  After  verdict  a  narr.  on  a  recognizance  stating  an  obligation  to 
pay  and  a  refusal,  is   a  sufficient  breach  where  no  objection  was 
before  taken  that  the  recognizance  was  on   condition.     Kirkner  v. 
Commonwealth,  VI.  557. 

7.  The  court  on  the  trial  may  allow  an  amendment  to  a  narr.  on 
a  recognizance,  by  adding  the  words  "  Judge  of  the  Common  Pleas," 
as  the  person  before  whom  the  recognizance  was  taken.     Ibid. 

8.  In  an  action  upon  a  recognizance,  which  originated  before  a 
justice  of  the  peace,  the  validity  of  it  cannot  be  questioned  either 
by  proof  that  it  was  illegally  taken  by  the  justice,  or  that  it  was 
fraudulently  taken.     The  only  remedy  for  the  recognizer  is  an  ap- 
plication to  the  justice  to  reform  or  to  set  it  aside.   Clark  v.  M'  Corn- 
man,  VII.  469. 

9.  In  an  action  upon  a  recognizance  taken  by  the  Orphans'  Court, 
in  the  name  of  the  Commonwealth,  to  secure  the  payment  of  money, 
brought  for  the  use  of  another,  proof  by  the  defendant  that  the  per- 
son for  whose  use  the  suit  is  brought  is  not  entitled  to  the  money, 
furnishes  no  defence  to  the  recovery  by  the  legal  party.     The  right 
to  the  money  will  be  determined  when  it  is  recovered  from  the  de- 
fendant.    Commonwealth  \.Lightncr,  IX.  117. 
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RECORD. 

INSOLVENT,  10. 
MECHANIC'S  LIEN,  1. 

RECORDING  ACT. 
DEED,  29. 

1.  The  terms  of  the  recording  Acts  do  not  restrain  their  operation 
to  specialties,  but  embrace  all  contracts  concerning  lands,  provided 
they  be  in  writing.     Brotherton  v.  Livingston,  III.  334. 

2.  The  recording  Acts  relate  only  to  such  instruments  of  writing 
as  concern  lands,  tenements  and  hereditaments,  and  do  not  extend  to 
a  bill  of  sale  or  other  writing  respecting  personal  property.     Fitler 
v.  SUoticell,  VII.  14. 

RECORDER  OF  DEEDS. 
MORTGAGE,  2,  5. 
SURETY,  1. 

RE-ENTRY. 

CONDITION,  1. 

REFERENCE. 

ARBITRATION  AND  AWARD,  1. 

REFUNDING  BOND. 

EXECUTORS,  &c.  11. 

REGISTER. 

A  register  is  a  judge ;  and  admitting  a  will  to  probate  is  a  judicial 
act;  and  for  an  error  committed,  the  only  remedy  to  the  party  ag- 
grieved is  an  appeal  to  the  Register's  Court :  the  decree  cannot  be 
impaired  in  a  collateral  issue.  Lay  v.  Kennedy,  I.  396. 

REGISTER'S  COURT. 

1.  This  court  will  not  inquire  whether  an  issue  was  properly 
directed  by  the  Register's  Court  to  the  Common  Pleas  on  a  writ  of 
error  to  the  latter  court ;  they  can  only  do  this  on  an  appeal  from  the 
Register's  Court.      Werkheiser  v.  Werkheiser,  VI.  184. 

2.  The  Common  Pleas  may  try  such  issue,  though  the  defendant 
resist  the  making  of  the  issue  and  refuse  to  plead.     Ibid. 

RELATION. 

BOND,  8. 

RELEASE. 

AGREEMENT,  7. 
HUSBAND  AND  WIFE,  4. 
JUDGMENT,  14. 
WITNESS,  35. 
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1.  The  release  of  a  specialty  debt  by  simple  contract  and  without 
consideration,  is  void.     Miller  v.  Hemler,  V.  486. 

2.  S.  owed  M.  §800,  secured  by  mortgage.     After  the  mortgage 
was  recorded,  G.  obtained  judgment  against  S.     S.  made  an  assign- 
ment in  trust  for  his  creditors,  preferring  among  others  M.  for  a  debt 
due  to  him  of  $300,  and  after  the  preferences,  then  in  trust  for  such 
of  his  creditors  as  should  release  him  within  sixty  days.     M.  exe- 
cuted a  release  under  the  assignment  of  all  his  demands  within  the 
time  limited,  and  afterwards  S.  took  the  benefit  of  the  Insolvent  Act, 
returning  the  mortgage  as  due.     Held,  that  the  mortgage  was  re- 
leased, and  G.  was  entitled  to  be  paid  first  from  the  money  raised 
on  sale  of  the  mortgaged  premises  by  execution.     Matlack's  Ap- 
peal, VII.  79. 

3.  Equity  will  not  interfere  for  the  relief  of  a  party  who  claims 
on  the  ground  of  a  mistake  of  law.    Hence,  distribution  having  been 
made  of  the  estate  of  an  intestate  among  those  who  were  supposed 
to  be  his  collateral  heirs-at-law,  and  all  of  whom  joined  in  a  release 
to  the  payer,  one  of  them  cannot  afterwards  recover  a  greater  amount, 
on  the  ground  of  their  mutual  mistake  of  the  law  as  to  who  were  the 
heirs-at  law  of  the  intestate.     Good  v.  Herr,  VII.  253. 

4.  A  release  of  all  actions  and  causes  of  action  against  J.  S.  is 
not  a  release  of  a  cause  of  action  against  a  firm  of  which  J.  S.  is  a 
member.     Reading  Rail-road  Co.  v.  Johnson,  VII.  317. 

RELIGIOUS  SOCIETY. 

CHARTER,  2. 
DEVISE,  24,  25. 

REMAINDER. 

TENANT  FOR  LIFE,  3. 

REMITTITUR. 

JUDGMENT,  5. 

RENT. 

AFFIDAVIT  OP  DEFENCE,  2. 
BANKRUPT,  7,  8. 
DISTRESS. 
TRESPASS,  10. 

REPLEVIN. 

1.  In  replevin  where  the  property  had  been  delivered  to  the  plain- 
tiff by  the  sheriff,  the  parties  on  the  trial  agreed  that  the  jury  might 
find  the  value  of  the  property  and  damages  in  one  sum,  which  was 
to  settle  all  further  claim  to  the  property  :  Held,  that  the  jury  were 
rightly  instructed  by  the  court,  that  in  assessing  the  damages  for  the 
defendant  they  were  not  confined  to  the  interest  on  the  value,  but 
might  give  more,  if  necessary,  to  compensate  the  defendant. 

When  goods  are  delivered  to  the  plaintiff  in  replevin  on  a  claim 
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of  property,  and  the  plea  of  property  is  found  for  the  defendant,  the 
damages  for  detention  consist  of  interest  on  the  value  of  the  goods 
when  taken,  from  the  time  of  taking  till  judgment  rendered.  But 
when  the  writ  of  replevin  is  sued  out  fraudulently  and  without  colour 
of  right,  the  jury  may  give  exemplary  damages,  as  in  case  of  a 
wanton  and  malicious  trespass. 

The  defendant  in  replevin  is  not  entitled  to  special  damages  occa- 
sioned by  interruption  in  business,  in  consequence  of  the  property 
being  taken  from  him  under  the  writ.  M'Cabe  v.  Moorehead,  1.513. 

2.  Chattels  delivered  to  the  plaintiff  after  a  claim  of  property  by 
the  defendant  in  a  replevin  issued  out  of  the  Supreme  Court  of  New 
York,  cannot  be  counter-replevied  in  Pennsylvania — at  least  before 
the  question  of  property  has  been  determined  in  favour  of  the  de- 
fendant in  the  prior  replevin.     Lowry  v.  Hall,  II.  129. 

3.  The  record  of  such  prior  replevin  may  be  given  in  evidence 
on  the  plea  of  property,  and  need  not  be  specially  pleaded.      Ibid. 

4.  In  trover  to  recover  the  value  of  certain  rails,  an  award  of 
arbitrators  in  a  replevin  brought  by  the  same  plaintiff  against  the 
same  defendant  for  the  same  rails,  finding  for  the  plaintiff  a  portion 
of  the  rails  described  as  lying  on  the  ground,  is  a  bar  to  the  recovery 
of  damages  for  the  rest,  although  the  plaintiff  prove  that  the  defend- 
ant took  the  rest  of  the  rails  at  the  same  time  and  built  them  up 
into  a  fence,  and  forbade  the  sheriff  from  taking  them  on  the»writ 
of  replevin  as  being  real  estate,  and  gave  security  in  a  replevin  bond 
for  the  whole,  and  the  arbitrators  found  damages  for  the  plaintiff  for 
the  rails  lying  on  the  ground  only.     Bower  v.  Tollman,  V.  556. 

5.  The  plaintiff  may  recover  in  replevin  where  the  sheriff  is  pre- 
vented by  the  conduct  of  the  defendant  from  replevying  the  property 
mentioned  in  the  writ,  and  delivering  it  to  the  plaintiff.     Ibid. 

6.  Replevin  is  not,  in  Pennsylvania,  altogether  a  proceeding  in 
rem,  but  against  the  defendant  in  the  writ  personally,  with  a  sum- 
mons to  appear.     Ibid. 

REPLEVIN  BOND. 

1.  The  condition  of  a  replevin  bond  requires  a  continued  prosecu- 
tion of  the  action  of  replevin  from  its  commencement,  and  a  suc- 
cessful termination.     If  the  plaintiff  prosecute  his  action  to  a  suc- 
cessful termination  in  the  Common  Pleas,  and  the  judgment  be 
reversed  in  the  Supreme  Court  and  no  venire  dc  novo  awarded,  the 
condition  of  the  bond  is  broken,  and  a  right  of  action  accrues  upon 
it.     Gibbs  v.  Bartlett,  II.  29. 

2.  Upon  a  writ  of  inquiry  of  damages  upon  a  judgment  by  default, 
or  on  demurrer,  for  the  plaintiff,  in  an  action  upon  a  replevin  bond, 
the  value  of  the  property  as  set  out  in  the  writ  of  replevin,  is  prima 
facie  the  measure  of  damages,  subject,  however,  to  parol  evidence 
by  either  party  of  the  actual  value.     Ibid. 

3.  The  assignment  of  a  replevin  bond  by  the  sheriff  to  the  de- 
fendant in  replevin,  and  a  suit  and  judgment  and  execution  by  him 
against  the  sureties  in  it,  is  not  a  bar  to  an  action  against  the  sheriff 
for  taking  insufficient  securities.     Myers  v.  Clarlc,  III.  535. 
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4.  After  judgment  against  the  surety  in  a  replevin  bond,  he  is  a 
competent  witness  in  an  action  against  the  sheriff  for  taking  insuffi- 
cient sureties.     Ibid. 

5.  A  return  of  nulla  bona  to  an  execution  upon  a  judgment  against 
a  surety  in  a  replevin  bond,  is  not  conclusive  evidence,  in  an  action 
against  the  sheriff,  of  the  insufficiency  of  the  surety.     Ibid. 

6.  A  release  of  the  surety  in  a  replevin  bond  by  the  defendant  in 
replevin,  would  be  a  release  of  the  sheriff;  although  after  the  release 
a  judgment  had  been  obtained  against  the  surety.     Ibid. 

RESALE. 

AUCTION,  2. 

RESERVATION. 
DEED,  6,  11. 

RETROSPECTIVE  ACT. 
ACT  OP  ASSEMBLY,  3. 

REVERSAL. 

This  court  will  not  reverse  for  an  error  which  does  no  injury  to  the 
party  complaining.  Unangst  v.  Kraemer,  VIII.  391. 

REVERSIONER. 

EJECTMENT,  28. 

The  reversioner  of  the  freehold  after  a  tenancy  for  years  may 
maintain  an  action  on  the  case  against  one  who  erects  a  dam  on  the 
adjacent  ground,  and  backs  the  water  of  the  stream  into  the  plain- 
tiffs race.  Ripka  v.  Sergeant,  VII.  9. 

REVIEW. 

ROADS,  7,  8,  9,  10, 11,  12. 

RIVER. 

1.  The  license  allowed  by  the  statute  of  1803,  to  the  owners  of 
lands  adjoining  navigable  streams  declared  by  law  to  be  highways, 
to  erect  dams  in  them  for  mills  or  other  water-works,  provided  they 
do  not  injure  the  navigation  or  prevent  the  fish  from  passing,  is  not 
indefeasible,  but  subordinate  to  the  right  of  the  Commonwealth. 
Monongahela  Navigation  Company  v.  Coons,  VI.  101. 

2.  The  legislature  may  constitutionally  incorporate  a  company  to 
make  a  lock  and  slackwater  navigation,  without  requiring  it  to  make 
compensation  for  consequential  damage  to  private  property  in  the 
execution   of  the  work :    held,  therefore,    that    the   Monongahela 
Navigation  Company,  incorporated  to  make  such  a  navigation  from 
Pittsburgh  to  the  line  between  Pennsylvania  and  Virginia,  by  dams 
and  locks  in  the  Monongahela  river,  was  not  liable  in  an  action  on 
the  case,  for  obstructing  the  water  in  the  Youghiogeny  river  by  a 
dam  in  the  Monongahela,  to  the  injury  of  the  plaintiffs'  mill.     Ibid. 
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3.  Lands  bordering  on  the  flats  of  a  river  and  the  flats  in  front 
naturally  go  together,  and  therefore  the  flats  pass  in  a  conveyance 
of  the  land  described  as,  running  by  the  course  of  the  river.     Jones 
v.  Janney,  VIII.  436. 

4.  An  express  exception  is  required  in  the  grant  or  some  un- 
equivocal declaration  or  certain  immemorial  usage,  to  limit  the  title 
to  the  edge  of  the  river.     Ibid. 

5.  The  nature  of  the  right  to  flats  on  a  river.     Ibid. 

6.  One  having  land  in  front  of  a  river  by  conveyance  from  the 
proprietary,  out  of  which  the  flats  were  reserved,   but  afterwards 
claiming  the  flats  under   an   office  right  of  dubious  validity,  and 
making  a  settlement  of  the  land  on  the  river  on  certain  of  his  chil- 
dren together  with  the  flats,  and  afterwards  confirming  such  settle- 
ment by  his  will,  shall  be  considered  as  intending  to  pass  the  flats 
to  such  children,  in  preference  to  his  residuary  devisees  under  a 
general  clause  in  his  will.     Ibid. 

7.  The  State  is  never  presumed  to  have  parted  with  one  of  its 
franchises,  in  the  absence  of  conclusive  proof  of  such  an  intention; 
hence,  a  license  accorded  by  a  public  law  to  a  riparian  owner  to 
erect  a  dam  in  the  Susquehanna  river,  and  conduct  the  water  upon 
his  land  for  his  own  private  purposes,  is  subject  to  any  future  pro- 
vision which  the  State  may  make  with  regard  to  the  navigation  of 
the  river;  and  if  the  State  authorize  a  company  to  construct  a  canal 
which  impairs  the  right  of  such  riparian  owner,  he  is  not  entitled 
to  recover  damages  from  the  company.     Susquehannah  Canal  Co. 
v.Wright,  9. 

ROADS. 

PITTSBURGH,  1,  2. 

1.  A  ccrtiorari  to  the  Court  of  Quarter  Sessions  to  remove  road 
cases  lies  without  any  special  allowance  or  cause  shown,  on  which 
the  court  may  affirm  the  proceedings  or  remit  them  for  further  pro- 
ceedings.    And  the  same  principle  applies  to  a  proceeding  in  that 
court  for  laying  out  streets  and  squares  in  a  proposed  city  district. 
In  the  matter  of  the  district  of  the  City  of  Pittsburgh,  II.  320. 

2.  The  omission  of  the  Court  of  Quarter  Sessions  to  fix  the  width 
of  a  public  road,  is  fatal  to  the  proceedings.     Road  Case,  III.  559. 

3.  It  is  fatal  to  the  confirmation  of  a  public  road  that  no  order 
was  made  by  the  court  respecting  the  width  of  it.     Road  Case, 
IV.  39. 

4.  A  public  road  cannot  be  located  alongside  of  and  adjoining 
another  public  road  so  as  to  increase  the  width  of  both  exceeding 
50  feet.     Ibid. 

*  5.  A  dedication  of  property  as  a  highway  need  not  always  be 
plenary  :  it  may  be  partial  where  the  circumstances  distinctly  show 
it  was  so  intended.  Gowcn  v.  The  Philadelphia  Exchange  Co.  V. 
141. 

6.  A  space  left  open  in  private  property  bordering  on  the  highway 
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for  the  accommodation,  not  of  the  public,  but  of  the  owner,  is  not 
thereby  dedicated  to  public  use,  but  may  be  resumed  at  pleasure. 
Ibid. 

7.  The  Quarter  Sessions  has  no  authority  to  grant  a  review  to 
widen,  straighten  and  fix  the  limits  of  a  road  already  laid  out  and 
used  for  many  years.     Its  power  is  only  to  lay  out,  to  vacate  and 
alter  or  change  an  established  route.     Church  Road,  V.  200. 

8.  The  petition  for  a  review  of  a  road  must  state  specifically  the 
object;  and  that  must  appear  to  be  clearly  within  the  purview  of 
the  Act  giving  the  court  jurisdiction,  otherwise  the  proceedings  are 
irregular.     Ibid, 

9.  A  re-review  of  a  road  can  only  be  ordered  on  a  petition  pre- 
sented to  the  court  for  that  purpose,  as  the  expenses  of  re-reviews 
must  be  borne  by  the  petitioners.     Ilellertown  Road,  V.  202. 

10.  The  objection  that  a  re-review  was  granted  whilst  previous 
proceedings  were  pending  and  undetermined,  should  be  taken  into 
the  court  below ;  if  omitted  there,  it  cannot  be  taken  on  a  certiorari 
to  the  Supreme  Court.     Ibid. 

11.  A  re-review  need  only  be  of  the  ground  between  two  certain 
points :  it  need  not  be  of  the  whole  route  before  reviewed.     Ibid. 

12.  Reviewers  are  restricted  to  the  space  between  certain  points ; 
and  it  is  error  to  begin  the  road  at  a  different  point.     Ibid. 

13.  An  Act  of  Assembly  requiring  a  canal  company  to  erect  and 
keep  in  repair  a  bridge  wherever  the  canal  crosses  a  public  or  pri- 
vate laid  out  road,  does  not  apply  to  a  road  merely  dedicated  to 
public  use,  and  over  which  the  supervisors  have  not  exercised  any 
authority.      Union  Canal  Company  v.  Pinegrove  Township,  VI.  560. 

14.  If  a  bridge,  which  a  canal  company  is  bound  to  keep  in  re- 
pair as  crossing  a  public  road,  becomes  a  state  road,  the  company 
is  thereby  absolved  from  any  further  charge  in  respect  to  it.     Ibid. 

15.  Neither  the  State  nor  a  person,  artificial  or  natural,  acting  by 
its  authority,  under  a  law  which  the  Legislature  is  competent  to 
make,  is  answerable  for  consequential  damages,  occasioned  by  the 
construction  of  a  highway,  further  than  is  specially  provided  by  the 
law  itself.     Henry  v.  The  Pittsburgh  and  Allegheny  Bridge  Co., 
VIII.  85. 

ROLLING  MILL. 
FIXTURE,  2,  3. 

RULES  OF  COURT. 

DISTRICT  COURT,  1. 

SALARIES. 

CONSTITUTIONAL  LAW,  1. 
MANDAMUS,  1. 
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SATISFACTION. 

MECHANIC'S  LIEN,  13. 

A  levy,  upon  an  execution,  of  personal  property  to  an  amount 
sufficient  to  pay  the  judgment  upon  which  it  issued,  is  a  satisfaction 
of  the  debt,  if  the  levy  be  released  by  the  plaintiff,  and  becomes  lost 
to  the  defendant ;  but  if  the  release  by  the  plaintiff  be  at  the  instance 
and  request  of  the  defendant,  it  does  not  amount  to  satisfaction. 
Porter  v.  Boone,  I.  251. 

SCHOOL. 

TAXES. 

1.  County  Commissioners  have  an  unqualified  power  to  approve 
or  disapprove  the  accounts  of  a  teacher  of  poor  children,  under  the 
Act  of  the  4th  April  1794,  in  a  township  which  refuses  to  accept 
the  provisions  of  the  general    school  law.     Parker  v.  Lancaster 
County,  I.  460. 

2.  Under  the  Act  of  16th  April  1840,  a  rated  inhabitant  of  a 
township  is  a  competent  witness  in  a  suit  to  which  the  school  direc- 
tors of  the  township  are   a  party.      Barnet  v.  School  Directors, 
VI.  46. 

3.  Such  directors  may  maintain  assumpsit  for  money  had  and  re- 
ceived against  a  delinquent  collector  of  the  school  tax.      Ibid. 

4.  Where  the  declaration  set  forth  their  individual  names,  it  was 
held  they  might  be  struck  out  as  surplusage.     Ibid. 

5.  In  such  suit,  where  the  appointment  of  the  defendant  as  col- 
lector is  lost,  it  is  competent  for  the  plaintiffs  to  prove  that  he  repre- 
sented himself  as  collector,  received  the  school-tax  as  such,  and  was, 
in  fact,  collector  of  the  township  for  a  certain  year.     Ibid. 

6.  Under  the  llth  section  of  the  Act  of  12th  April  1838,  and  the 
33d  and  36th  sections  of  the  Act  of  7th  March  1840,  the  remaining 
school  directors  have  the  power  and  it  is  their  duty  to  declare  the 
seat  of  a  director  vacant  whenever  the  cases  contemplated  in  those 
sections  arise,  as  well  in  the  county  of  Philadelphia  as  in  other  parts 
of  the  State.     Felton  v.  The  Commonwealth,  VIII.  267. 

7.  But  in  Penn  Township  this  power  and  duty  are  expressly  vested 
by  the  33d  section  of  the  Act  of  7th  March  1840,  in  the  remaining 
directors  respectively  of  each  of  its  election  districts  of  North  and 
South  Penn.     Ibid. 

SCHOOL  TAX. 

Minor  children  resided  with  their  mother  in  E.  Bradford  town- 
ship, Chester  county,  where  their  father  died,  the  mother  being  mar- 
ried to  a  second  husband,  living  with  her  in  E.  Bradford  township ; 
held,  that,  notwithstanding  they  had  a  guardian  living  in  the  borough 
of  West  Chester,  their  personal  property  in  the  hands  of  the  guar- 
dian was  not  taxable  for  the  benefit  of  the  W.  Chester  school  dis- 
trict. 

The  domicil  of  a  guardian  is  not  necessarily  the  domicil  of  his 
ward.     School  Directors  v.  James,  II.  568. 
ix.  — 52  2K 
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SEDUCTION. 

BREACH  OF  PROMISE. 
GUARDIAN  AND  WARD,  1. 

SEQUESTRATOR. 

MECHANIC'S  LIEN,  22. 
TOLLS,  1. 

In  an  action  by  a  Turnpike  Company,  a  sequestrator  may  appeal 
from  an  award  of  arbitrators  against  the  company,  and  make  the 
oath  and  enter  into  the  recognizance  required  by  law.  Turnpike, 
Co.  v.  M'Anulty,  IV.  293. 

SERVICE. 

JUDGMENT  BY  DEFAULT,  1. 

SCIRE  FACIAS. 

EXECUTORS,  27,  28,  29. 
INTESTATE,  8. 
RECOGNIZANCE,  3. 
TERRE-TENANT,  1. 

1.  An  amicable  scirc  facias  post  annum  ct  diem,  in  order  to  its 
validity,  must  be  docketed :  it  is  not  sufficient  that  it  be  filed  among 
the  papers  of  the  original  judgment,  and  noted  upon  the  docket  entry 
of  it.     M' deary's  Appeal,  I.  299. 

2.  Each  successive  writ  of  scirc  facias  to  revive  a  judgment  or  to 
recover  damages  for  the  breach  of  the  condition  of  a  bond  on  which 
the  judgment  has  been  rendered,  must  be  founded  upon  the  judgment 
which  immediately  preceded  it.     A  recovery  upon  a  writ  of  scire. 
facias  is  a  bar  to  any  subsequent  recovery  upon  the  original  judg- 
ment.    Collingtcood  v.  Carson,  II.  220. 

3.  A  scire  facias  to  revive  a  judgment,  and  a  judgment  thereon 
for  the  plaintiff,  is  a  good  plea  in  bar  to  another  scire  facias  on  the 
original  judgment.     Ouster  v.  Dcttercr,  III.  28. 

4.  A  judgment  of  a  revival  upon  a  scire  facias  quare  executio  non 
is  erroneous ;  such  judgment  can  only  be  obtained  upon  a  scire  facias 
post  annum  ct  diem.     Gasche  v.  Petcrman,  III.  351. 

5.  It  is  not  necessary  that  the  widow  and  heirs  should  be  made 
parties  to  a  writ  of  scire  facias,  to  revive  a  judgment  and  continue 
its  lien  upon  the  land  of  the  decedent.     The  34th  section  of  the  Act 
of  24th  of  February  1834,  is  not  applicable  to  such  cases.   M'Millan 
v.  Red,  IV.  237. 

6.  A  scirc  facias  answers  the  purpose  both  of  a  writ  and  a  decla- 
ration ;  and  where  a  legal   title  to  have  execution  of  the  original 
judgment  is  not  set  out  in  it,  judgment  may  be  arrested  as  for  want 
of  a  cause  of  action.     M'Kinney  v.  Mehajfey,  VII.  276. 

7.  A  writ  of  scire  fticins  to  revive  a  judgment  can  only  be  main- 
tained in  the  name  of  the  original  plaintiff,  or,  after  his  death,  in  the 
name  of  his  personal  representative.     Ibid. 

8.  A  scirc  fnrias  will  not  lie  against  the  personal  representative 
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of  a  deceased  defendant  in  a  joint  judgment,  although  it  may  be 
suggested  in  the  writ  that  a  surviving  defendant  in  the  same  judgment 
is  utterly  insolvent.  Stoner  v.  Stroman,  IX.  85. 

9.  A  scire facias  will  lie  in  the  Common  Pleas  of  Alleghany  county, 
and  may  he  there  prosecuted  to  judgment,  after  the  original  jurisdic- 
tion of  that  court  was  transferred  to  the  District  Court.     Dougherty's 
Estate,  IX.  189. 

10.  A  substantial  variance  between  the  recital  in  a  writ  of  scire 
facias  and  the  judgment  to  be  revived,  would  break  the  continuity 
of  the  lien ;   but  if  the  objection  be  formal  and  technical  only,  it  will 
not  affect  the  lien  of  the  original.     Ibid. 

11.  A  judgment  upon  a  writ  of  scire  facias  quare  executio  non 
has  the  effect  of  a  judgment  to  continue  the  lien.     Ibid. 

12.  Informalities  in  a  writ  of  scire  facias  to  revive  a  judgment 
cannot  be  taken  advantage  of  by  a  stranger  to  the  judgment.     Ibid. 

SET-OFF. 

ACTION,  7. 

AGREEMENT,  10. 

BILLS,  &c.,  35. 

BOND,  9. 

COVENANT,  6. 

JURISDICTION,  9. 

PARTITION,  5. 

PRINCIPAL  AND  AGENT,  2,  3. 

1.  The  pendency  of  a  suit  is  no  objection  to  a  set-off  of  the  debt 
upon  which  it  is  founded  in  another  action  between  the  same  parties. 
Stroh  v.  Uhrich,  I.  57. 

2.  In  an  action  by  a  widow  against  a  sheriff  to  recover  the  arrears  of 
an  annuity,  which  was  due  and  payable  out  of  land  sold  by  him  on 
an  execution,  the  defendant  cannot  set  up  as  a  defence  or  set-off  that 
the  plaintiff  had  received  out  of  another  fund  of  her  husband's  estate 
more  than  she  was  entitled  to.     Reed  v.  Reed,  I.  235. 

3.  A  set-off  can  only  be  made  of  a  debt  or  demand  which  existed 
at  the  time  of  the  commencement  of  the  action  :  and  the  defendant 
must  be  able  to  show  that  it  was  then  his.     Hiding  v.  Hugg,  I.  418. 

4.  A  public  officer  cannot  blend  his  public  duties  with  his  private 
transactions;  hence,  if  a  collector  be  sued  by  a  borough  for  the 
amount  of  a  duplicate  put  into  his  hands  for  collection,  he  will  not 
be  permitted  to  set-off  a  debt  due  to  him  by  the  plaintiff.      Wilson  v. 
Borough  of  Lcwistown,  I.  428. 

5.  Mutual  debts  do  not  per  se  extinguish  each  other  :  to  effect 
such  extinguishment,  there  must  be  some  act  of  the  parties,  whilst 
debtor  and  creditor,  by  which  they  determine  that  one  shall  go  in 
satisfaction  of  the  other ;  which  act  must  be  of  binding  efficacy,  so 
as  to  accompany  the  claims  into  whosesoever  hands  they  may  pa?s. 
Post  v.  Carmalt,  II.  70. 

6.  A  purchaser  at  constable's  sale  cannot,  in  a  suit  against  him  by 
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the  constable  to  recover  the  amount  of  his  bid,  set-off  a  claim  for 
rent  due  him  as  landlord,  nor  vice-versa.  Coffman  v.  Hampton,  II. 
377. 

7.  In  a  proceeding  in  the  Orphans'  Court  by  a  husband  to  recover 
a  legacy  to  his  wife,  the  executor  may  set-off  a  bond  of  the  husband 
given  to  the  testator  in  his  lifetime.     Lawman's  Appeal,  III.  349. 

8.  Set-off  is  only  allowable  in  favour  of  a  defendant ;  consequently 
there  can  be  no  such  thing  as  set-off  against  set-off.   Ulrich  v.  Berger, 
IV.  19. 

9.  In  an  action  brought  before  a  justice  of  the  peace  to  recover 
the  price  of  goods  sold  and  delivered,  the  defendant  may  give  in  evi- 
dence as  a  set-off  a  special  contract  between  him  and  the  plaintiff 
by  which  the  plaintiff  promised  to  do  certain  work  for  the  defendant, 
and  did  not,  whereby  the  defendant  is  entitled  to  recover  damages 
for  the  non-feasance.     Nickle  v.  Baldwin,  IV.  290. 

10.  A  father  being  surety  for  his  son,  died  intestate  leaving  real 
estate,  which  was  sold  by  his  administrators  for  the  payment  of  debts  ; 
upon  a  question  of  distribution  of  the  balance  after  the  payment  of 
debts,  it  was  held  that  a  judgment  creditor  of  the  son  was  not  en- 
titled to  any  part  of  the  fund  by  reason  of  his  lien  on  the  land ;  the 
liability  of  the  intestate  for  his  son  being  greater  than  his  distributive 
share.     Manifold's  Estate,  V.  340. 

11.  One  sued  before  a  justice  of  the  peace  must  set-off  any  claim 
not  exceeding  §100,  which  he  may  have  against  the  plaintiff,  or  be 
forever  barred  from  its  recovery  elsewhere.     Herring  v.  Adams,  V. 
459. 

12.  A  set-off  is  in  the  nature  of  a  cross-action,  and  may  be  with- 
drawn, in  analogy  to  suffering  a  nonsuit,  where  the  evidence  is  found 
to  be  too  weak  to  support  it ;  but,  like  a  nonsuit,  the  withdrawal  of 
it  ought  to  be  explicit.     Muirhead  v.  Kirkpatrick,  V.  506. 

13.  Damages  arising  from  a  breach  of  warranty  of  goods  sold  may 
be  set-off  in  an  action  on  a  note  given  in  a  different  transaction. 
Phillips  v.  Lawrence,  VI.  150. 

14.  The  defendant  under  the  Act  of  Assembly,  may  not  only  de- 
falcate a  claim  founded  on  the  contract  on  which  the  plaintiff  sues, 
but  one  arising  from  breaches  of  other  contracts.     Carman  v.  The 
Franklin  Fire  Insurance  Company,  VI.  155. 

15.  Breach  of  a  contract  by  the  plaintiff,  producing  loss  to  the  de- 
fendant, is  sufficient  consideration  to  sustain  the  defence  of  set-off 
or  defalcation.     Ibid. 

16.  An  action  for  money  had  and  received  will  lie  to  recover  back 
the  excess  of  interest  taken  from  one  to  whom  an  usurious  loan  has 
been  made;  and,  in  Pennsylvania,  the  defendant  who  is  sued  as  the 
drawer  of  a  promissory  note,  made  by  him  to  the  order  of  the  plain- 
tiff, may,  under  the  "Act  for  Defalcation,"  defalk  an  excess  of  inte- 
rest taken  from  him  by  the  plaintiff  upon  other  and  prior  loans  of 
money.     Thomas  v.  Shoemaker,  VI.  179. 

17.  An  unliquidated  cross-demand  arising  from  a  distinct  and  in- 
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dependent  contract  may  be  set-off.     Ellmaker  v.  Franklin  Fire  In- 
surance Company,  VI.  439. 

18.  When  money  is  raised  by  sheriff's  sale  of  land  and  brought 
into  court  for  distribution,  the  court  has  an  equitable  jurisdiction  to 
set-off  one  judgment  against  another,  independently  of  the  statutes 
or  Defalcation  Act.     Coates's  Appeal,  VII.  99. 

19.  The  right  of  subrogation  rests  on  principles  of  pure  equity, 
and  will  not  be  allowed  to  a  party  who  is  indebted  to  the  judgment 
debtor  against  whom  he  asks  to  be  substituted  as  plaintiff,  without 
first  satisfying  such  debt.     Ibid. 

20.  Judgment  against  principal  and  surety.     The  surety  became 
insolvent,  and  his  land  was  sold  and  the  money  brought  into  court, 
and  the  judgment  paid  out  of  it.     The  principal  had  a  subsequent 
judgment  against  the  surety ;  and  moreover  the  surety  had  cove- 
nanted with  the  principal  to  pay  off  a  judgment  against  land  con- 
veyed to  him  by  the  principal,  which  he  had  failed  to  perform,  and 
the  lien  of  the  judgment  had  expired  as  against  the  surety.     Other 
subsequent  judgments  existed  against  the  surety.     Held,  that  these 
subsequent  creditors  were  not  entitled  to  set-off  the  amount  paid  out 
of  the  moneys  in  the  first-mentioned  judgment  against  the  claim  of 
the  principal  on  his  judgment,  but  that  the  principal  had  a  right  to 
the  amount  of  his  judgment  out  of  the  moneys  in  court.     Ibid. 

21.  In  the  appropriation  of  the  proceeds  of  a  sheriff's  sale,  the 
court  will  not  exercise  its  equitable  power  to  set-off  the  mutual  claims 
of  individuals,  unless  they  have  judgments  against  each  other  for 
their  respective  claims.     CornwelVs  Appeal,  VII.  305. 

SETTLEMENT. 

WARRANT  AND  SURVEY,  7,  8,  11. 

1.  Whether  an  actual  settlement  has  been  made,  duly  prosecuted 
or  abandoned,  must  necessarily  be  a  matter  of  fact  referrible  to  the 
jury.     The  interruption  of  the  settlement  for  a  period  of  six  months 
would  not  of  itself  amount  to  an  abandonment,  unless  accompanied 
by  acts  or  declarations  indicative  of  such  an  intention.     Goodman  \. 
Losey,  III.  526. 

2.  To  acquire  title  by  actual  settlement,  under  the*A.ct  of  22d  of 
September  1794,  it  is  necessary  that  grain  should  be  raised  :  this  is 
not  to  be  construed  as  meaning  grain  in  its  confined  sense,  but  every 
esculent  which  may  be  and  frequently  is  used  as  a  means  of  support- 
ing a  family,  and  which  may  be  derived  from  the  cultivation  of  the 
soil.     Ibid. 

3.  If  a  settler  acquires  a  right  to  400  acres  by  improvement,  and 
afterwards  sells  180  acres  part  thereof  by  courses  and  distances  and 
boundaries,  such  conveyance  does  not  devest  his  title  to  the  remainder 
of  the  tract,  nor  does  it  thereby  become  vacant,  so  as  to  be  liable  to 
be  taken  up  on  a  warrant  to  a  third  person.    Miller  v.  Cresson,  V.  284 

4.  A  settler  may  circumscribe  his  boundaries;  and  when  he  does 
so  in  good  faith,  the  residue  becomes  vacant  land ;  but  his  vendee 
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of  part  cannot,  by  circumscribing  that  part,  deprive  the  settler  of  his 
right  to  the  remainder.     Ibid. 

5.  If  a  settler  entitled  to  400  acres  gives  to  one  who  is  purchasing 
180  acres  thereof  from  a  third  person,  a  written  declaration  that  he 
had  no  right  to  the  improvement,  though  such  declaration  may  be  an 
estoppel  as  to  the  180  acres,  yet  it  cannot  be  used  as  such  by  one 
claiming  the  remaining  220  acres  without  any  consideration  paid  to 
the  settler,  or  evidence  that  a  purchaser  was  deceived  by  it,  so  as  to 
purchase  or  expend  his  money  on  the  faith  of  it.  Ibid. 

SHERIFF. 

BILLS,  &c.,  11. 
BRIBERY,  1. 
ESCAPE,  1. 
FEE-BILL,  7. 
FIERI  FACIAS,  1,  2. 
OFFICIAL  BOND,  3. 
TRESPASS,  10. 

1.  Any  one  who  is  not  a  party  to  a  suit  on  the  record  is  presumed 
to  be  free  from  interest  and  competent  to  testify,  until  the  contrary 
be  made  to  appear  by  proof.     Hence,  in  an  action  against  a  sheriff's 
sureties  to  recover  the  amount  of  a  writ  of  fieri  facias  which  came 
to  the  hands  of  the  sheriff's  deputy  for  execution,  the  deputy  is  a 
competent  witness  for  the  defendant,  unless   it  be  proved  by  the 
plaintiff  that  he,  in  consequence  of  negligence  or  misfeasance,  had 
made  himself  liable  to  his  principal  for  the  amount  of  the  writ. 

A  sheriff's  sureties  are  not  liable  upon  their  bond  for  the  amount 
of  an  execution  placed  in  the  hands  of  the  sheriff,  which  he  agreed 
to  pay  to  the  plaintiff  in  consideration  of  his  indebtedness  to  the 
defendant,  if  it  appear  that  the  defendant's  personal  property,  which 
had  been  levied  upon  the  execution,  had  been  sold  and  the  proceeds 
applied  to  prior  levies.  And  this  although  the  sheriff  may  have 
given  a  receipt  to  the  defendant  in  the  execution  for  the  amount  of 
the  money,  stating  how  the  money  had  been  paid.  Juniata  Itank  v. 
Beale,  I.  227. 

2.  In  an  action  against  a  sheriff  to  recover  the  amount  of  a  lien 
upon  land* sold  by  him,  where  it  appeared  the  sheriff  had  paid  over 
the  money  to  other  lien  creditors,  and  taken  their  refunding  receipts, 
the  plaintiff  is  as  well  entitled  to  recover  interest  as  principal. 

In  an  action  by  a  widow  against  a  sheriff  to  recover  the  arrears  of 
an  annuity  which  was  due  and  payable  out  of  land  sold  by  him  on  an 
execution,  the  defendant  cannot  set  up  as  a  defence  or  set-off  that 
the  plaintiff  had  received  out  of  another  fund  of  her  husband's  estate 
more  than  she  was  entitled  to.  Reed  v.  Reed,  I.  235. 

3.  A  writ  of  venditioni  exponas  is  directed  generally  to  the  sheriff 
of  the  county ;  and  if  the  sheriff  who  receives  the  writ  goes  out  of 
office  before  it  is  executed,  his  successor  may  proceed  upon  it  to  sell 
the  property,  and  make  a  deed  to  the  purchaser.  LesJtey  v.  Gardner, 
HI.  314. 
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4.  The  proviso  contained  in  the  4th  section  of  the  Act  of  1803, 
which  limits  the  liability  of  a  sheriff's  sureties  to  five  years,  is  not 
altered  or  supplied  by  the  Act  of  1834.     Commonwealth  v.  Rainey. 
IV.  186. 

5.  If  a  cautionary  judgment  be  obtained  against  a  sheriff  and  his 
sureties  for  the   amount  of  the  penalty  of  his  official  bond,  within 
five  years,  a  scirc  facias  upon  that  judgment,  issued  after  the  five 
years  have  elapsed,  by  one  who  was  a  stranger  to  the  first  judgment, 
will  not  entitle  him  to  recover  against  the  sureties.     Ibid. 

SHERIFF'S  BOND. 

SHERIFF,  4,  5. 

1.  The  Act  of  the  14th  of  June  1836,  which  provides  a  remedy 
upon  the  official  bond  of  a  sheriff,  is  not  applicable  to  bonds  which 
bear  date  prior  to  the  passage  of  that  Act ;  they  must  be  sued  ac- 
cording to  the  provisions  of  the  Act  of  the  28th  of  March  1803, 
whereby  the  plaintiff  recovers  alone  the  amount  of  damage  which  he 
has  sustained  by  the  official   misconduct  of  the  officer.     Myers  v. 
The  Commonwealth,  II.  60. 

2.  But  if,  in  such  case,  a  general  judgment  be  rendered  for  the 
plaintiff,  the  Supreme  Court  will  direct  such  judgment  to  be  rendered 
on  the  verdict,  as  the  court  below  should  have  done.     Ibid. 

SHERIFF'S  DEED.  ' 

1.  A  party  who  claims  title  to  land  through  a  sale  by  the  sheriff, 
must  show  the  authority  upon  which  such  sale  was  made ;   and  it  is 
not  sufficient  that  authority  to  the  predecessor  of  the  sheriff  who 
conveys  be  shown,  unless  it  be  accompanied  by  the  record  of  the 
special  order  of  the  court,  founded  on  the  statute  authorizing  the 
sheriff's  successor  to  convey.     The  existence  of  such  an  order  is  not 
to  be  inferred  from  the  acknowledgment  of  the  deed  by  the  succeed- 
ing sheriff.     Secchrist  v.  Basldn,  VII.  403. 

2.  The  mode  of  authentication  prescribed  for  a  sheriff's  deed  is 
not  such  as  to  bring  it  within  the  purview  of  the  recording  Acts ; 
and  an  exemplification  of  such  a  record  of  it  will  not  be  received  in 
evidence.     Ibid. 

SHERIFF'S  RECOGNIZANCE. 

1.  The  sheriff's  recognizance  of  record  is  notice  to  the  whole 
world,  and  no  special  notice  need  be  given  of  its  lien  to  a  terre- 
tenant.     Miller  v.  Commonwealth,  V.  488. 

2.  The  purchaser  from  the  sheriff  of  land  bound  by  the  sheriff's 
recognizance  is  not  to  be  considered  as  a  surety ;  but  stands  in  the 
same  situation  as  to  the  lien  with  his  vendor.     Ibid. 

SHERIFF'S  RETURN. 
EVIDENCE,  114. 

The  sheriff's  return  of  service  of  the  writ  is  conclusive;  if  de- 
fective on  its  face,  the  defendant  should  rule  the  sheriff  to  amend  it, 
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and  cannot  take  the  objection  on  the  trial.     Zion  Church  v.  St. 
Peter's  Church,  V.  215. 

SHERIFF'S  SALE. 

AGREEMENT,  10. 

APPROPRIATION,  1,  2. 

BOND,  1. 

CONTRIBUTION.  ' 

EVIDENCE,  86,  88. 

EXECUTION,  16. 

FRAUD,  6. 

GROUND-RENT,  2,  4. 

INTESTATE,  10. 

LANDLORD,  &c.,  13,  17,  18,  19. 

PARTNERSHIP,  29. 

PRINCIPAL  AND  SURETY,  9. 

SET-OFF,  18,  21. 

SUBSTITUTION,  6. 

TENANT  IN  TAIL,  2. 

TRUST,  3. 

TRUST  AND  TRUSTEE,  14. 

VENDOR,  67. 

1.  Lien  creditors,  as  well  as  others,  may  purchase  jointly  at  she- 
riff's sale,  if  all  be  open  and  fair.     A  combination  of  interests  for 
that  purpose  is  not  necessarily  corrupt.     It  is  the  end  to  be  accom- 
plished which  makes  such  a  combination  lawful  or  otherwise :  if  it 
be  to  depress  the  price  of  the  property  by  artifice,  the  purchase  will 
be  void ;  if  it  be  to  raise  the  means  of  payment  by  contribution,  or 
to  divide  the  property  for  the  accommodation  of  the  purchasers,  it 
will  be  valid. 

If  a  purchaser  at  sheriff's  sale  participate  in  a  fraudulent  contri- 
vance, by  which  he  was  enabled  to  become  the  purchaser,  in  an 
action  of  ejectment-  against  him  for  the  property  purchased,  it  is  not 
necessary  that  the  plaintiff  should  offer  to  refund  the  amount  which 
was  bid  at  the  sheriff's  sale  and  paid  for  the  title.  Smull  \.  Jones, 
I.  129. 

2.  On  a  sheriff's  sale  of  land,  all  liens  on  the  land,  due  at  the  time 
of  the  sale,  where  they  may  be  reduced  to  a  certainty  as  to  amount, 
are  entitled  to  payment  out  of  the  proceeds :  hence  the  arrears  of  a 
widow's  annuity,  which  are  due  and  payable,  must  be  paid  out  of  the 
proceeds  of  sale.     Reed  v.  Reed,  I.  235. 

3.  A  fraudulent  vendee  gains  no  title  to  the  land  by  a  sheriff's 
sale,  nor  interest  in  it,  notwithstanding  an  innocent  creditor  may  by 
that  very  sale  obtain  a  good  title  to  the  money.     It  shall  be  a  good 
sale  as  to  the  creditor,  to  entitle  him  to  receive  the  money,  and  yet 
no  sale  as  to  the  fraudulent  vendee,  to  enable  him  to  shelter  the  land 
against  pursuit.     Foulk  v.  M'Farlane,  I.  297. 

4.  A  sheriff's  deed,  with  a  certificate  endorsed  upon  it  under  the 

hand  and  offfcial  seal  of  the  prothonotary,  that  it  was  duly  acknow- 
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.     ledged  in  open  court,  and  entered  of  record,  is  prima  facie  evidence 
without  showing  the  record.     Foust  v.  Ross,  I.  501. 

5.  Upon  a  written  waiver  of  an  inquisition  by  a  defendant  whose 
real  estate  is  seized  in  execution,  the  sheriff  shall  proceed  to  sell 
upon  the  Jieri  facias  before  the  return  day  thereof,  without  any  further 
writ :  but  a  sale  made  after  the  return  day,  although  continued  by 
adjournment  from  a  day  prior,  is  void,  and  vests  no  title  in  the  pur- 
chaser.    Cash  v.  Tozer,  I.  519. 

6.  A  levy  and  sale  of  a  tract  of  land  as  being  in  the  possession  of 
a  certain  person,  containing  a  particular  number  of  acres,  will  vest 
the  whole  tract  in  the  purchaser,  although  it  be  found  to  contain  a 
much  greater  number  of  acres.     Zeigler  v.  Houtz,  I.  533. 

7.  Loose  conversation  at  a  sheriff's  sale  respecting  the  estate 
levied  and  offered  for  sale,  cannot  affect  the  amount  of  interest  which 
the  purchaser  takes  under  his  deed,  unless  there  be  fraudulent  mis- 
representations, with  a  view  of  buying  at  a  price  less  than  the  value, 
and  it  is  purchased  under  such  influence.    Sergeant  v.  Ford,  II.  122. 

8.  The  acknowledgment  of  a  sheriff's  deed  is  not  such  a  res  adju- 
dicata  as  precludes  an  inquiry  into  the  legality  of  the  proceedings 
by  which  the  sale  was  made. 

A  writ  of  error  does  not  lie  to  the  Court  of  Common  Pleas  upon 
its  refusal  to  open  a  judgment,  or  in  its  receiving  the  acknowledg- 
ment of  a  sheriff's  deed.  Braddee  v.  Brownfield,  II.  271. 

9.  The  sheriff  is  bound,  on  the  delivery  of  a  writ  of  venditioni 
exponas,  to  sell  the  whole  interest  of  the  debtor  in  the  land,  without 
stipulation  or  restriction,  and  can  reserve  nothing  for  him  in  the  land, 
or  in  the  price  of  it. 

Money  levied  by  the  sheriff  upon  a  fieri  facias,  and  either  actually 
or  potentially  in  his  hands,  cannot  be  attached. 

If  the  debtor's  land  is  charged  with  a  sum  of  money  to  raise  an 
interest  for  the  widow  during  her  life,  and  after  her  death  to  be  di- 
vided among  several,  of  whom  the  debtor  is  one,  the  sheriff,  on  a  sale 
of  the  land  under  an  execution  against  the  debtor,  should  not  reserve 
his  interest  in  the  money  payable  on  the  -death  of  the  widow :  if  he 
does,  the  judgment  creditor  cannot  attach  it  in  the  hands  of  the  pur- 
chaser as  garnishee.  Fretz  v.  Heller,  II.  397. 

10.  On  a  conveyance  of  land  to  one,  his  heirs  and  assigns,  at  a 
certain  rent  payable  annually,  after  the  expiration  of  seven  years,  for 
100  years,  with  a  clause  of  distress,  the  arrears  of  rent  due  at  the 
time  of  a  sheriff's  sale  of  the  land  on  a  judgment  on  mortgage  against 
the  terre-tenant,  are  not  payable  by  the  sheriff  out  of  the  purchase 
money,  but  the  landlord  may  distrain  for  them.     Sands  v.  Smith, 
HI.  9. 

11.  A  judgment  or  other  definite  lien  must  be  taken  from  the 
funds  produced  by  the  sheriff's  sale  on  an  execution ;  and  if  that  is 
omitted,  the  lands  sold  cannot  be  resorted  to  in  the  hands  of  the 
purchaser.     Ouster  v.  Detterer,  III.  28. 

12.  A  sheriff  has  no  power  to  impose  conditions  of  sale  by  which 
the  estate  sold  shall  be  incumbered  in  the  hands  of  the  purchaser ; 
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and  although  a  sale  and  conveyance  be  made  of  land  by  the  sheriff 
subject  to  terms  imposed  by  him,  they  are  not  obligatory  upon  the 
purchaser.  Umbehauer  v.  Aulenbaugh,  III.  259. 

13.  The  recital  in  a  sheriff's  deed  that  the  sale  was  made  by  a 
former  sheriff,  is  not  conclusive  evidence  of  the  fact;  but  the  party 
claiming  under  it  may  show  by  other  proof  that  it  was  in  fact  made 
by  the  same  sheriff  who  made  the  deed.     Leakey  v.  Gardner,  III. 
314. 

14.  A  trust  as  to  real  estate  purchased  at  sheriff's  sale,  cannot  be 
established  by  parol  evidence;  nor  is  it  competent  for  the  defendant, 
in  an  action  of  ejectment  against  him  or  one  holding  under  him,  to 
prove  a  fraudulent  combination  between  him  and  the  purchaser  to 
defraud  creditors.     Ibid. 

15.  At  a  sheriff's  sale  of  land,  the  plaintiff  and  defendant  in  the 
execution  agreed  that  the  property  should  be  struck  down  and  con- 
veyed to  the  plaintiff,  and  that  he  should  reconvey  to  the  defendant 
upon  the  payment  of  the  amount  due  upon  the  execution  within  a 
specified  time,  and  that  upon  failure  to  pay  within  that  time,  the  title 
should  be  absolute.     Held,  that  this  arrangement  created  a  title  in 
the  plaintiff  in  the  nature  of  a  mortgage,  and  that  upon  a  sale  of  the 
land  by  him  after  a  specified  time,  the  defendant  was  entitled  to 
recover  from  him  the  amount,  after  deducting  the  amount  of  his  debt 
due  on  the  execution.     Hiester  v.  Maderia,  III.  384. 

16.  Written  notice  given  to  purchasers  at  a  sheriff's  sale  may  be 
proved  by  parol,  without  the  production  of  the  paper,  there  being  no 
presumption  that  it  was  in  the  party's  power  to  produce  it.      Weeks 
v.  Haas,  III.  520. 

17.  A  sheriff's  sale  upon  a  mortgage  confers  no  title  on  the  pur- 
chaser to  that  part  of  the  land  which  lies  beyond  the  line  of  the 
county  where  the  sale  was  made;  nor  does  it  aid  the  title  that  the 
mortgagor  was  present  at  the  sale,  and  made  no  objection,  but  on 
the  contrary  encouraged  it,  by  bidding  himself,  and  after  the  deed 
was  acknowledged,  surrendered  the  possession,  and  looked  to  the 
payment  and  satisfaction  of  the  mortgage  and  other  liens  covered  by 
the  purchase  money.     Menges  v.  Oyster,  IV.  20. 

IS.  The  amount  of  money  realized  by  the  plaintiff  in  a  judgment, 
by  means  of  a  sheriffs  sale  of  land,  must  be  credited  to  the  defend- 
ant, whether  it  be  procured  by  a  private  contract  with  the  purchaser 
or  bid  at  the  public  sale ;  and  if  a  sum  be  procured  for  the  land  by 
means  of  a  private  contract  between  the  plaintiff  and  the  purchaser, 
and  the  land  be  bid  in  for  a  smaller  sum  for  the  purpose  of  making 
the  uJe,  the  larger  sum  must  be  considered  for  all  purposes  the  price 
at  which  the  land  was  sold;  as  well  between  the  plaintiff  and  de- 
fendant as  third  persons  interested  in  the  price.  Young  v.  Stone, 
IV.  45. 

19.  There  is  nothing  illegal  in  two  or  more  persons  agreeing 
together  to  purchase  a  property  at  sheriff's  sale,  and  fixing  a  certain 
price  which  they  are  willing  to  give,  and  appointing  one  of  their 
number  to  be  the  bidder.  Smull  v.  Jones,  VI.  122. 
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20.  A  sheriffs  sale  of  land  before  the  Act  of  6th  April  1S30,  ex- 
tinguished all  prior  mortgages,  and  it  was  not  in  the  power  of  the 
sheriff  or  purchaser  or  parties  to  keep  them  alive  as  mortgages  so  as 
to  affect  third  persons  subsequently  buying,  by  any  memorandum  in 
the  conditions  of  the  sheriffs  sale  or  bargain  amongst  themselves  of 
which  such  subsequent  purchaser  had  notice.     Mode's  Appeal,  VI. 
281. 

21.  It  is  not  error  for  the  court  to  charge,  where  a  notice  was 
given  at  a  sheriffs  sale,  that  if  only  one  notice  was  given,  and  that 
was  given  by  another  person  without  the  knowledge,  direction  or 
interference  of  the  plaintiff's  grantor,  (who  was  the  purchaser),  he 
could  not  be  affected  by  it.     Drcxel  \.  Man,  VI.  343. 

22.  Where  land  is  sold  by  the  sheriff,  and  a  person  who  claims 
title  to  it  in  good  faith  gives  notice  that  the  defendant  in  the  execu- 
tion, as  whose  property  it  is  sold,  has  no  title  to  it,  and  he  afterwards 
becomes  the  purchaser,  he  is  not  thereby  estopped  from  setting  up 
the  title  thus  purchased  to  protect  himself  from  an  action  of  trespass 
quare  clausum  fregit.     Porter  v.  M'Ginnis,  VI.  502. 

23.  In  an  action  of  ejectment  by  a  purchaser  at  sheriffs  sale  to 
recover  the  property  purchased,  the  defendant  cannot  avail  himself 
of  any  informality  in  the  judgment  and  executions  under  which  it 
was  sold ;  especially  if  he  was  also  the  defendant  in  the  judgment. 
Boioen  v.  Bowen,  VI.  504. 

24.  The  report  of  an  auditor  appointed  to  distribute  monies  raised 
by  a  sheriffs  sale  of  real  estate,  is  not  evidence  in  a  subsequent 
ejectment  for  the  land  brought  by  the  sheriffs  vendee.     Leeds  v. 
Bender,  VI.  315. 

25.  Such  auditor  can  in  no  case  set  aside  a  judgment  of  a  court 
brought  before  him.     He  must  either  allow  its  amount  according  to 
its  date,  or  suspend  his  decision  till  its  validity  is  decided.     Ibid. 

26.  On  a  resale,  the  sheriff  is  not  bound  to  give  the  first  purchaser 
notice  of  the  time  and  place  of  the  second  sale :  it  is  sufficient  to 
notify  him  that  unless  he  pays  his  money,  the  property  will  be  re- 
sold. 

And  queere,  whether  even  this  is  requisite.  Gaskell  v.  Morris, 
VII.  33. 

27.  The  sheriff  ought  to  resell  the  property  where  the  first  pur- 
chaser fails  in  his  contract ;  and  the  sheriff  is  the  proper  person  to 
sue  for  the  diminution  of  price  that  may  happen  by  the  resale. 

The  damages  in  such  case  given  by  the  jury  cannot  be  complained 
of,  if  they  do  not  exceed  the  difference  between  the  first  and  second 
sale.  Ibid. 

28.  In  an  action  of  ejectment  in  which  the  defendant  claims  by 
virtue  of  a  sheriffs  sale,  and  the  question  being,  whether  the  levy 
embraced  the  land  in  dispute,  it  is  competent  for  the  party  to  give 
in  evidence  the  return  of  survey  for  an  adverse  claimant,  exhibiting 
an  interference  with  the  land  in  controversy,  the  appearance  of  the 
parties  before  the  board  of  property,  and  their  decision,  for  the  pur- 
pose of  showing  that  at  that  time,  and  before  the  judgment  upon 
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which  the  sale  was  made  had  been  obtained,  the  defendant,  as  whose 
property  the  land  was  sold,  claimed  it  as  his  own.  Harper  \.  The 
Farmers'  and  Mechanics'  Bank,  VII.  204. 

29.  An  award  of  money  to  a  lien  creditor  who  has  no  lien,  can- 
not be  questioned  in  a  collateral  proceeding  depending  in  the  same 
court.      Yerkes's  Appeal,  VII.  224. 

30.  G.  purchased  lot  No.  1  on  the  14th  December  1835.     On  the 
24th  March  1836  B.  obtained  judgment  against  G.,  which  was  re- 
vived on  the  18th  May  1840.     On  the  21st  March  1838  G.  pur- 
chased lot  No.  2.     Y.  obtained  judgment  against  G.  on  the  3d 
December  1838.     On  a  sheriff's  sale  in  1842  of  No.  2,  the  proceeds 
were  decreed  to  B.'s  judgment.     No.  1  was  afterwards  sold  by  the 
sheriff.     Held,  that  the  equitable  right  of  substitution  did  not  apply 
so  as  to  give  Y.  the  amount  of  his  judgment  out  of  the  proceeds  of 
No.  1.     Ibid. 

31.  A  judicial  sale  devests  all  liens  definite  and  certain  in  their 
amount.     Commissioners  of  Spring  Garden's  Appeal,  VIII.  444. 

32.  Therefore  the  lien  of  the  Commissioners  of  Spring  Garden 
for  curbing  and  paving  in  1836  and  1837  under  the  Act  of  3d 
March  1818,  is  devested  by  a  subsequent  sheriff's  sale  in  1841. 
Ibid. 

33.  And  this  is  the  case  though  the  property  be  sold  subject  to 
the  ground-rent  then  existing  and  created  before  such  lien.     Ibid. 

34.  Quare,  if  the  contest  were  between  the  owner  of  the  ground- 
rent  and  the  commissioners  as  to  the  appropriation  of  the  proceeds 
of  sale,  to  whom  the  money  would  go.     Ibid. 

35.  Quare,  whether  a  different  case  would  not  be  presented  if  the 
claim  of  the  commissioners  had  been  filed  of  record  under  the  Act 
of  16th  April  1840 ;  and  whether  the  whole  estate,  ground-rent  and 
all,  does  not  pass  to  the  sheriff's  vendee  by  a  judicial  sale  in  pur- 
suance of  the  provisions  of  that  Act.     Ibid. 

36.  If  a  sheriff  take  a  bond  for  the  amount  of  the  purchase  money 
of  a  tract  of  land»sold  upon  an  execution,  he  is  not  entitled  to  re- 
cover interest  upon  it  from  the  purchaser,  who  was  a  judgment 
creditor  of  the  defendant,  as  whose  property  the  land  was  sold,  and 
who  ultimately  was  entitled  to  and  received  the  money  by  a  decree 
of  the  court.     Gardner  v.  Klinefeltcr,  IX.  59. 

37.  Land  may  be  sold  subject  to  a  mortgage,  although  it  be  not 
the  first  incumbrance,  if  it  be  so  understood   and  agreed  to  by  the 
purchaser  at  the  time  of  sale.      Tower's  Appropriation,  IX.  103. 

38.  On  an  appropriation  of  the  proceeds  of  a  sale  of  real  estate 
by  the  sheriff,  judgment  creditors  may  avail  themselves  of  a  right  to 
set  aside  a  judgment  given  and  obtained  by  collusion  for  the  purpose 
of  defrauding  them ;  but  they  cannot  thus  attack  a  judgment  on  the 
ground  that  the  defendant  in  it  was  overreached  or  taken  advantage 
of  by  the  plaintiff  with  regard  to  its  consideration.     Doughertys' 
Estate,  IX.  189. 
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The  owner  of  a  vessel,  such  as  is  responsible  for  supplies  or 
necessaries,  furnished  for  her  use  by  the  orders  of  the  master,  is  the 
person  who,  having  some  kind  of  claim  or  title,  has  the  control  and 
management  of  the  vessel  and  the  right  to  receive  her  freight  and 
earnings  and  direct  her  destination.  One  who  has  the  mere  legal 
title,  whether  by  bill  of  sale,  mortgage  or  pledge,  is  not  liable  for 
debts  contracted  by  the  master  for  supplies.  Duff  v.  Bayard,  IV. 
240. 

SINGLE  BILL. 

BILLS  OF  EXCHANGE,  &c.,  13. 

SLANDER. 

1.  No  action  lies  for  words  importing  a  cheat  which  does  not 
affect  the  public,  and  may  be  guarded  against  by  common  care  and 
prudence;  such  cheat  not  being  indictable.    Weierbach  v.  Trone, 
II.  408. 

2.  In  an  action  of  slander,  the  falsity  of  the  words  spoken  implies 
malice ;  and  if  there  be  a  plea  of  justification  by  the  defendant,  it 
is  error  in  the  court  to  refer  to  the  jury  as  matter  of  fact  whether 
the  words  were  not  spoken  without  malice.     Farley  v.  Ranck,  III 
554. 

3.  It  is  incompetent  to  a  defendant  in  an  action  of  slander  to  give 
evidence,  in  mitigation  of  damages,  of  facts  and  circumstances  which 
induced  him  to  suppose  the  charge  true  at  the  time  it  was  made,  if 
such  facts  and  circumstances  tend  to  prove  the  charge,  or  form  a 
link  in  the  chain  of  circumstances  to  establish  a  justification,  even 
though  he  expressly  disavows  a  justification.     Petrie  v.  Rose,  V. 
364. 

4.  In  an  action  of  slander  against  a  husband  and  wife  for  words 
spoken  by  the  wife,  it  is  not  competent  for  the  defendant  to  prove 
that  circumstances  relating  to  the  plaintiff's  conduct  were  communi- 
cated  to  the  husband   before  the  slanderous  words  were  uttered. 
Ibid. 

5.  When,  in  aa  action  of  slander,  the  defendant's  evidence  casts 
an  imputation  on  the  character  of  the  plaintiff  for  honesty,  it  may 
be  rebutted  by  testimony  as  to  his  general  good  character.     Ibid. 

SOCIETY. 

1.  Where  a  charter  of  a  society  provides  for  an  offence,  directs 
the  mode  of  proceeding  and  authorizes  the  society,  on  conviction  of 
a  member,  to  expel  him,  his  expulsion,  if  the  proceedings  are  not 
irregular,  is  conclusive,  and  cannot  be  inquired  into  collaterally  by 
mandamus,  action,  or  any  other  mode.     Commonwealth  v.  The  Pike 
Beneficial  Society,  VIII.  247. 

2.  The  courts  have  jurisdiction  to  keep  such  tribunals  in  the  line 
of  order,  and  to  prevent  abuses.     Ibid. 

IX.  — 2  L 
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SPANISH-AMERICAN  COLONIAL  LAW. 
ATTORNEY  AT  LAW,  3. 

SPANISH  TREATY. 

APPROPRIATION,  7. 
CITIZENS  OF  U.  STATES. 

SPECIAL  COURT. 

RECOGNIZANCE,  4. 

SPECIAL  VERDICT. 

CASE  STATED. 

SPECIALTY. 

BILLS  OF  EXCHANGE,  15. 

SPRING  GARDEN. 

SHERIFF'S  SALE,  32,  33,  34,  35. 

STAGE  COACH. 

EVIDENCE,  107,  108,  109. 
WITNESS,  7,  57. 

STAKEHOLDER. 
WAGER,  1,  2. 

1.  A  defendant  holding  funds  in  his  hands  as  a  stakeholder,  or  for 
the  benefit  of  others,  may  be  sued  in  assumpsit  for  money  had  and 
received,  and  a  special  judgment  and  execution  had  on  equity  prin- 
ciples applied  in  Pennsylvania  in  common  law  forms  of  proceeding, 
and  the  court  will  control  the  execution  of  the  process  by  ordering 
the  money  to  be  brought  into  court  or  otherwise.  Aycinena  v.  Peries, 
VI.  243. 

2.  One  having  funds  in  his  hands  as  stakeholder  or  agent  for 
others,  may  be  sued,  though  he  has  never  been  called  on  to  settle  his 
accounts  in  the  Common  Pleas,  and  though  he  is  administrator  de 
bonis  non  of  one  from  whom  the  funds  passed ;  such  property  form- 
ing no  part  of  the  estate  of  the  testator,  and  not  being  within  the 
jurisdiction  of  the  Orphans'  Court  to  settle  and  distribute.     Ibid. 

3.  Bringing  suit  against  the  personal  representatives  of  such  testa- 
tor does  not  conclude  the  party  interested  from  proceeding  against 
the  fund,  inasmuch  as  he  has  two  remedies,  in  rcm  and  in  personam, 
and  may  pursue  both  till  satisfaction.     Ibid. 

STATUTE. 

BETTING,  1. 
BOROUGH,  4. 

1.  Until  the  Judiciary  has  fixed  the  meaning  of  a  doubtful  law, 
upon  which  rights  have  become  vested,  it  may  be  explained  by  legis- 
lative enactment.     O' Conner  v.  Warner,  IV.  223. 

2.  In   construing  penal   statutes,  the   words   descriptive  of  aa 
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offence  or  its  punishment  are  not  to  be  bent  on  the  one  side  or  on 
the  other ;  and  statutes  in  part  materia  are  to  be  construed  together, 
and  the  legislative  meaning  of  words  followed.  Mayor  v.  Davis. 
VI.  269. 

3.  If  a  statute  which  gives  a  remedy  to  recover  damages  be  re- 
pealed, and  afterwards  the  repealing  statute  be  repealed,  it  revive.-; 
the  remedy  under  the  original  statute.    Directors  of  the  Poor  v.  The 
Rail-road  Co.,  VII.  236. 

4.  A  local  statute  which  suspends,  for  a  reasonable  time,  execu- 
tion of  a  judgment  on  a  previous  contract,  is  not  prohibited  by  the 
tenth  section  of  the  first  article  in  the  constitution  of  the  United 
States. 

Therefore  the  statute  enacted  by  the  Legislature  of  Pennsylvania 
in  1842,  and  suspending  for  a  year  a  sale  on  execution  for  less  than 
two-thirds  of  the  appraised  value,  is  not  unconstitutional  in  respect 
of  its  retrospective  operation.  Chadwick  v.  Moore,  VIII.  49. 

STAY  OF  EXECUTION. 

Upon  a  judgment  on  a  recognizance  to  obtain  a  stay  of  execution, 
the  defendant  is  entitled  to  a  stay  of  execution.  Wolfe  v.  Nesbit, 
IV.  312. 

STEAMBOAT. 

MECHANIC'S  LIEN,  23. 

STEAM-ENGINE. 

ACTION,  12,  13. 

SUBROGATION. 

SUBSTITUTION. 

SUBSTITUTION. 

ASSIGNMENT,  1,  2. 

PRINCIPAL  AND  SURETY,  2,  3,  5,  6,  7,  8,  9. 

SET-OFF,  19. 

SHERIFF'S  SALE,  30. 

1.  If  after  judgments  are  obtained  against  a  principal  and  surety, 
a  third  person  interposes  and  gives  his  note  for  the  debt  to  obtain  a 
stay  of  execution   for  the  principal,  and  the  surety  is   afterwards 
obliged  to  pay  the  debt,  he  is  entitled  to  have  an  assignment  of  the 
judgment  on  the  note  of  the  third  person,  to  indemnify  him  for  such 
payment.     Pott  \.  Nathans,  I.  155. 

2.  The  remedy  by  distress  incident  to  a  widow's  annuity,  ascer- 
tained by  a  proceeding  in  the  Orphans'  Court,  in  partition  under  the 
intestate  laws,  is  not  one  to  which  there  can  be  any  equitable  subro- 
gation.    It  is  a  personal  remedy  which  belongs  to  the  widow,  and 
which  she  cannot  use  for  the  benefit  of  another,  who  had  previously 
paid  the  annuity  to  her.     Shoufflcr  v.  Coover,  I.  400. 
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3.  The  purchase  of  a  debt  entitles  the  purchaser  to  all  the  credit- 
or's securities  for  it.     Foster  v.  Fox,  IV.  92. 

4.  A  vendor  having  brought  an  ejectment  to  enforce  the  payment 
of  a  balance  of  purchase  money,  obtained  a  judgment;  after  which 
a  creditor  of  the  vendee  paid  the  money  due,  and  took  a  transfer  of 
the  debt :  held,  that  he  was  also  entitled  to  the  judgment,  and  might 
revive  it  for  his  own  use,  and  thus  enforce  the  payment  of  the  money 
against  the  purchaser  of  the  vendee's   interest  at   sheriff's  sale, 
although  he  had  subsequently  received  a  conveyance  from  the  vendor. 
Ibid. 

5.  One  who  becomes  surety  of  a  defendant  in  a  judgment  to 
entitle  him  to  a  stay  of  execution,  and  by  reason  of  such  liability 
afterwards  pays  the  judgment,  is  not  entitled  to  be  substituted  as 
plaintiff,  and  have  priority  to  subsequent  judgment  creditors.    Arm- 
strong's Appeal,  V.  352. 

6.  H.  obtained  judgment  against  R.,  then  owner  of  three  lots,  Nos. 
1,  2,  and  3.     Afterwards  R.  by  deed  conveyed  lot  No.  3  for  8400 
to  S.,  who  paid  $100  and  gave  his  note  for  $300  payable  to  R.'s 
order,  "  on  account  of  the  lien  on  his  (R.'s)  property  in  favour  of 
A."  &c.     After  this  there  were  three  judgments  obtained  against  R. 
by  B.,  W.  and  P.     At  the  time  W.'s  and  P.'s  judgments  were  en- 
tered there  were  no  judgments  against  S. ;  but  subsequently  there 
were  twelve  entered  against  him.     Out  of  the  proceeds  of  lots  Nos. 
1  and  2,  sold  under  H.'s  judgment,  the  court  allowed  H.  and  B.  the 
amount  of  their  judgments,  W.  the  balance  of  the  fund  towards  his 
judgment,  and  subrogating  W.  and  P.  to  the  rights  and  interest  of 
H.  as  to  the  lien  of  his  judgment  against  the  real  estate  of  S.,  de- 
creed them  the  amount,  with  interest,  of  the  note  given  by  S.  to 
R.     No  notice  was  given  S.'s  creditors  of  the  application  for  this 
decree  of  distribution,  and  but  one  appeared  to  contest  the  subroga- 
tion.    Subsequently  to  the  decree,  lot  No.  3  was  sold  by  the  sheriff 
as  S.'s  property,  and  W.  and  P.  claimed  the  amount  of  the  note  out 
of  the  proceeds.     Exceptions  afterwards  taken  to  the  decree  by  two 
of  S.'s  creditors  were  dismissed,  and,  on  an  appeal  by  them  to  this 
court,  the  decree  of  substitution  was  reversed.     SERGEANT,  J.,  dis- 
senting.    Ebenhardt's  Appeal,  VIII.  327. 

SUMMONS  AND  SERVICE. 

ACTION,  8. 
APPEARANCE,  4. 
CORPORATION,  13. 
GUARANTY,  7. 

SUNDAY. 

LIMITATIONS,  12. 

1.  In  an  action  on  a  contract  for  the  sale  of  a  chattel,  proof  by 
the  defendant,  that  it  was  received  by  the  vendee  on  Sunday,  from  a 
third  person,  does  not  raise  such  a  presumption  that  the  contract  was 
made  on  Sunday,  as  will  defeat  the  plaintiff's  action.  Hadley  \ 
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2.  A  bond  executed  on  Sunday  is  not  void  at  common  law,  but  by 
reason  of  the  statute :  the  fact,  therefore,  must  be  specially  pleaded 
or  notice  given  of  it :  it  cannot  be  taken  advantage  of  under  the 
plea  of  now  estfactum.  Fox  \.  Mensch,  III.  444. 

SUPERSEDEAS. 

The  supcrscdcas  of  an  execution  issued  by  a  justice  and  delivered 
to  the  constable  stays  the  execution  and  dissolves  the  contract  of 
bail  for  the  delivery  of  the  property  levied,  whether  the  full  amount 
of  costs  be  paid  to  the  constable  or  not.  Ludwig  v.  Britton,  III. 
447. 

SUPERVISOR. 

MANDAMUS,  3. 

Upon  the  settlement  of  the  account  of  a  supervisor,  whose  term 
of  office  has  expired,  by  the  township  auditors,  he  may  maintain  an 
action  against  the  township  for  the  amount  ascertained  upon  such 
settlement  to  be  due  to  him.  Carney  v.  Wheatficld  Township,  IV. 
215. 

SUPREME  COURT. 

EQUITY  JURISDICTION,  &c.,  2. 

SURETY. 

BILLS  OF  EXCHANGE,  &c.,  5. 
COLLECTOR  OF  TAXES. 
DEBTOR  AND  CREDITOR,  2. 
LIMITATIONS,  11. 
OFFICER,  2,  3,  4,  5,  6,  7. 
OFFICIAL  BOND,  4. 
PRINCIPAL  AND  AGENT,  30. 
PRINCIPAL  AND  SURETY. 
REPLEVIN  BOND,  6. 
SCHOOL  TAX. 

SHERIFF'S  RECOGNIZANCE,  2. 
SUBSTITUTION,  5. 
UNSEATED  LAND. 

The  sureties  are  liable  on  the  bond  for  all  that  the  principal  is, 
M'Carahcr  v.  The  Commomvealth,  V.  21. 

SURRENDER. 

A  voluntary  surrender  of  himself  by  one  who  has  given  bond  to 
take  the  benefit  of  the  insolvent  laws,  will  not  relieve  his  bail  from  the 
obligation  contained  in  his  bond.  Wolfram  v.  Strickhouser,  I.  379. 

TACKING. 

LIMITATION,  6. 

TAVERN. 

EXECUTORS,  &/C.  24. 

ix.  —  54  2  L  * 
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CONSTITUTIONAL  LAW,  1. 

DONATION  LAND. 
EJECTMENT,  27. 
EVIDENCE,  62. 
LIMITATION,  20. 
PATENT,  2. 
UNSEATED  LAND. 

1.  The  first  section  of  the  Act  of  15th  April  1835,  does  not  limit 
the  power  of  the  inhabitants  of  a  borough  or  township  to  assess  any 
amount  of  tax  for  school  purposes.    Wilson  v.  Borough  of  Lewistown, 
1.428. 

2.  The  salaries  of  ministers  of  incorporated  congregations  and 
teachers  in  the  common  schools  are  not  taxable  under  the  Act  of  30th 
April  1841,  or  that  of  llth  June  1840.     Commonwealth  v.  Cuyler, 
V.  275. 

3.  One  who,  as  attorney  in  fact  and  guardian  of  the  heirs  of  an 
estate,  manages  and  directs  the  same,  and  receives  for  his  services  a 
fixed  compensation,  has  such  an  employment  or  business  as  is  tax- 
able for  State  purposes.     Commissioners  v.  Reynolds,  VII.  329. 

4.  The  bed,  berm-bank  and  tow-path  of  an  incorporated  canal  are 
not  taxable  as  land  or  real  estate  under  the  Acts  of  15th  April  1833 
and  29th  April  1844.      Lehigh  Company  v.  Northampton  County, 
VIII.  334. 

5.  Nor  are  the  toll-houses  and  collectors'  offices  belonging  to  the 
canal  and  incident  thereto.     Ibid. 

6.  Under  the  Act  of  3d  February  1824,  the  taxes,  rates  and  levies 
assessed  on  real  estate  in  the  city  and  county  of  Philadelphia,  are  a 
lien  on  such  estate  from  the  date  of  their  assessment,  and  have  pri- 
ority to  mortgages  and  other  incumbrances  charged  on  such  estate 
prior  to  their  assessment.     Parker's  Appeal.     Mayor,  Aldermen, 
and  Citizens  of  Philadelphia's  Appeal,  VIII.  449. 

7.  A  relinquishment  of  a  distress  made  by  a  collector  for  taxes 
assessed  under  that  Act,  on  the  goods  of  a  tenant  lying  on  the  pre- 
mises charged  with  the  tax,  does  not  release  the  priority  of  the  lien 
of  the  tax  in  favour  of  other  lien  creditors.     Ibid. 

8.  It  seems  it  would,  if  the  goods  were  the  property  of  the  owner 
of  the  estate  charged  with  the  tax.     Ibid. 

9.  Quare,  whether  in  the  latter  case,  it  would  not  entirely  dis- 
charge the  estate  from  the  lien  of  the  tax.     Ibid. 

10.  The  provisions  of  the  Act  of  3d  February  1824  do  not  apply 
to  State  taxes  assessed  under  the  Act  of  llth  June  1840.     Ibid. 

11.  Upon  the  erection  of  a  new  county  out  of  part  of  an  old  one, 
the  latter  may  enforce  the  payment  of  taxes  due  before  the  separation 
by  a  treasurer's  sale ;  and  upon  such  sale  being  made  and  a  purchase 
by  the  county,  it  is  bound  to  pay  the  taxes  which  accrue  subsequent 
to  the  division ;  and  if  they  be  not  paid,  the  new  county  may  collect 
them  by  a  treasurer's  sale  of  the  land,  and  the  purchaser  will  have  a 
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title  superior  to  one  made  by  the  commissioners  of  the  old  county. 
Devor  v.  M'Clintock,  IX.  80. 

12.  A  bond  given  to  the  treasurer  for  the  surplus  money  "  arising 
from  the  sale  of  a  tract  of  unseated  land  to  the  said  J.  M.,  situate  in 
Rye  township,  in  the  county  of  Perry,  containing  twenty  acres,"  is 
sufficiently  descriptive  of  the  land.  Ibid. 

TEACHER. 

TAXES,  2. 

TENANT  IN  COMMON. 
ACCOUNT  RENDER,  3. 
CANAL,  2.  ^ 

CONTRIBUTION,  2. 
DEVISE,  23. 
DISTRESS,  5. 
UNSEATED  LAND,  20. 
VENDOR,  &c.,  70,  71,  72. 

1.  An  adverse  holding  by  one  tenant  in  common,  for  aily  length 
of  time,  however  short,  previously  to  the  institution  of  an  action  of 
partition,  will  bar  a  recovery  in  such  form  of  action.    Law  v.  Patter- 
son, I.  184. 

2.  Whether  one  tenant  in  common  entered  upon  the  estate  in  hos- 
tility to,  and  ousted  his  co-tenant,  is  a  matter  of  fact  to  be  determined 
by  the  jury.     Blackmore  v.  Gregg,  II.  182. 

3.  The  mere  exclusive  receipt  of  profits  by  one  tenant  in  common 
for  a  period  exceeding  twenty-one  years,  is  not  sufficient  evidence 
upon  which  to  found  a  legal  presumption  of  actual  ouster  of  his  co- 
tenant  :  but  it  raises  a  natural  presumption  of  it,  which  will  operate 
upon  the  minds  of  the  jury  so  far  as  it  happens  to  produce  actual 
conviction  of  the  fact.     Bolton  v.  Hamilton,  II.  294. 

4.  If  two  own  adjoining  lots  and  agree  to  build  three  houses,  the 
middle  one  to  be  built  partly  on  each  lot  by  one  of  the  parties,  who 
is  to  repay  himself  the  cost  out  of  the  rents,  they  are  not  tenants  in 
common  of  such  house,  but  the  title  to  the  house  follows  the  title  to 
the  soil.     M'Adam  v.Orr,  IV.  550. 

5.  In  an  action  of  ejectment  between  two  of  several  tenants  in 
common,  between  whom,  as  alleged  by  the  defendant,  there  had  been 
an  amicable  partition,  it  is  competent  for  him  to  give  in  evidence  a 
release  of  the  other  parties  to  the  partition  in  order  to  establish  the 
fact  in  issue.     Calhoun  v.  Hays,  VIII.  127. 

6.  A  parol  partition  of  lands  between  tenants  in  common  who  de- 
rive their  title  by  descent,  when  fair  and  equal,  and  followed  by  a 
due  execution  of  it,  is  binding  upon  all,  whether  they  be  femes-covert, 
their  husbands  joining  them,  or  minors,  with  the  assent  of  their 
guardians  or  not.     Ibid. 

TENANT  BY  CURTESY. 
ALIEN,  1. 
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A  husband  is  not  entitled  to  an  estate  by  the  curtesy,  out  of  land 
conveyed  to  a  trustee  for  the  sole  and  separate  use  of  the  wife  in  fee 
simple.  Cochran  v.O'Hern,  IV.  95. 

TENANT  FOR  LIFE. 
WASTE,  1,  2,  3. 

1.  Where  a  life  estate  is  vested  in  one  person,  and  the  remainder 
in  fee  in  another,  compensation  or  security  must  be  made  or  given 
to  both.     Borough  of  Harris  burg  v.  Crangle,  III.  460. 

2.  The  declarations  of  a  tenant  for  life  in  possession  cannot  be 
given  in  evidence  to  affect  the  title  of  one  who  claims,  not  through 
him,  but  paramount  to  him.     Hill  v.  Roderick,  IV.  221. 

3.  A  tenant  for  life  can  make  no  agreement  affecting  the  estate 
which  will  bind  him  in  remainder,  nor  will  he  with  whom  the  agree- 
ment is  made,  or  his  privy,  be  bound  by  it ;  for  a  contract  binds  both 
parties  or  neither.     Ibid. 

TENANT  IN  TAIL. 

1.  If  tenant  in  tail  institutes  ejectment  for  land,  and  dies  pending 
the  suit,  the  child  and  next  heir  in  tail  is  such  "  person  next  in  inte- 
rest" as  may  be  substituted  under  the  Act  of  13th  of  April  1807. 
Shoemaker  v.  Huffnagle,  IV.  437. 

2.  A  sheriff's  sale  of  the  estate  of  a  tenant  in  tail  does  not  so  de- 
vest  him  of  the  inheritance  that  he  may  not  afterwards  execute  a 
deed,  in  pursuance  of  the  Act  of  Assembly,  for  the  purpose  of  barring 
the  issue  in  tail.     Elliot  v.  Pcarsoll,  VIII.  38. 

TENDER. 

FRAUD,  1. 

TERRE-TENANT. 

DOWER,  3,  4. 
JUDGMENT,  17. 

1.  In  a  scire  facias  to  revive  a  judgment  and  quare  executio  now, 
it  is  improper  to  bring  the  terre-tenants  on  the  record  to  try  para- 
mount title;  and  if  they  are  improperly  introduced,  the  court  on  the 
trial  ought  to  discharge  the  jury  from  giving  a  verdict  as  to  them,  as 
it  would  be  of  no  effect  on  their  title. 

Discharging  the  jury  as  to  the  terre-tenants,  is  not  a  discharge  as 
to  such  persons  in  the  capacity  of  heirs,  and  does  not  prevent  their 
making  defence  as  such.  Jarrett  v.  Tomlinson,  III.  114. 

2.  A  judgment  may  be  revived  against  terre-tenants  at  any  time 
within  the  period  of  five  years,  notwithstanding  there  may  have  been 
an  intermediate  revival  by  scire  facias  without  notice  to  the  terre- 
tenant.     Fursht  v.  Over  deer,  III.  470. 

TIPPLING-HOUSE. 

A  person  convicted  in  the  Quarter  Sessions  of  Philadelphia  county 
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for  keeping  a  tippling-house,  and  sentenced  to  pay  a  fine  of  $50  and 
stand  committed,  is  not  entitled  to  be  discharged  at  the  end  of  one 
month  without  paying  the  fine.  Mertz's  Case,  VIII.  374. 

TITLE. 

In  an  action  of  ejectment  where  a  plaintiff  has  shown  a  regular 
chain  of  title  to  himself  except  one  deed,  it  is  competent  for  him  to 
prove  that  such  deed  could  not  be  found,  and  then  give  in  evidence 
accounts,  papers  and  documents  tending  to  show  that  the  grantee 
had  paid  the  purchase  money,  and  thereby  establish  an  equitable  title 
in  him.  M' Donald  v.  Adams,  VII.  371. 

TOLLS. 

NATIONAL  ROAD. 
TURNPIKE  COMPANY. 

1.  Tolls  received  on  a  rail-road  after  a  judgment  rendered  against 
the  company,  and  after  the  appointment  of  a  sequestrator,  are  not 
bound  by  such  judgment  so  as  to  give  it  a  preference  of  payment  out 
of  them.     Lcedom  v.  Plymouth  Kail-road,  V.  265. 

2.  The  canal  commissioners  have  power  so  to  regulate  the  tolls 
and  discriminate  between  the  different  modes  of  transporting  goods 
and  passengers,  as  will  best  promote  the  interest  of  the  State.    Com- 
monwealth v.  Canal  Commissioners,  V.  388. 

TOLL-HOUSE. 
TAXES,  5. 

TOWNSHIP. 

SUPERVISOR,  1. 

1.  An  action  on  the  case  will  lie  against  a  township  to  recover 
damages  for  an  injury  sustained  by  reason  of  the  negligence  of  the 
supervisors  to  keep  the  road  in  repair.     Dean  v.  New  Milford  Town- 
skip,  V.  545. 

2.  Upon  a  petition  of  the  inhabitants  to  divide  a  township,  the 
court  have  not  power  to  adopt  any  other  line  of  division  than  that 
prayed   for   in   the  original    petition.      Case   of  Green    Township, 
IX.  22. 

TRANSCRIPT. 

ATTACHMENT,  2. 
JURISDICTION,  4. 

TREASON. 

When  lands  were  actually  confiscated  because  of  the  treason  of 
their  owners,  in  pursuance  of  the  Act  of  6th  March  1778,  there  is 
no  legal  presumption  that  the  traitor  returned  and  surrendered  him- 
self according  to  the  requisitions  of  the  proclamation  of  the  8th  of 
May  1778.  If  he  did,  it  is  the  subject  of  proof. 
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Lands  thus  confiscated  were  not  restored  by  the  treaty  of  peace, 
but  the  title  of  the  Commonwealth  remained.  Ash  v.  Ashton,  III. 
510. 

TREASURER'S  SALE. 
UNSEATED  LAND. 

1.  When  unseated  land  is  sold  for  the  payment  of  taxes,  the  title 
of  the  real  owner,  whatever  it  may  be,  passes  to  the  purchaser,  whe- 
ther it  be  assessed  and  sold  in  his  name,  the  name  of  a  warrantee,  or 
a  stranger,  and  whether  the  person  in  whose  name  it  is  taxed  and 
sold  has  or  has  not  any  title.     Strauch  v.  Shoemaker,  I.  166. 

2.  An  assessment  of  a  tax  by  some  proper  authority  is  essential  to 
the  validity  of  a  sale  of  unseated  land  by  the  treasurer.     Bratton  v 
Mitchell,  I.  310. 

3.  A  return  of  unseated  land  to  the  county  commissioners  for  tax- 
ation, and  the  payment  of  the  taxes  for  thirty  years,  are  primu  facie 
evidence  of  ownership  of  the  warrant  upon  which  the  land  was  sur- 
veyed ;  and  in  an  action  of  ejectment  against  a  naked  intruder  who 
entered  with  notice  of  the  plaintiff's  claim,  are  conclusive,  without 
other  evidence  of  a  conveyance  by  the  warrantee,  who  under  such 
circumstances  will  be  considered  as  having  been  a  trustee  for  the 
owner.      Taylor  v.  Dougherty,  I.  324. 

4.  The  omission  of  the  commissioners  to  bid  for  a  tract  of  un- 
seated land  the  whole  amount  of  taxes  and  costs  which  may  have 
been  assessed  upon  it,  will  not  avoid  the  title  in  the  hands  of  a  bona 

Jide  purchaser. 

The  recital  in  a  treasurer's  deed  for  unseated  land,  that  a  bond 
was  given  for  the  surplus  purchase  money,  is  prima  facie  evidence 
of  the  fact,  and  sufficient  for  the  purpose,  unless  disproved. 

It  is  not  necessary  to  give  a  surplus  bond  when  the  amount  of  it 
would  not  exceed  the  cost  of  giving  the  bond.  De  minimis  non 
curat  lex. 

A  tract  of  unseated  land  may  be  sold  by  the  treasurer  for  the  non- 
payment of  taxes,  upon  an  assessment  made  by  the  commissioners, 
without  the  intervention  of  the  assessor.  Devinney  v.  Reynolds,  I. 
328, 

TRESPASS. 
CASE,  2. 
OFFICER,  1. 

PRINCIPAL  AND  AGENT,  15,  16. 
TURNPIKE  Co.  4,  5. 

1.  One  whose  chattel  has  been  wrongfully  taken  from  him  may 
enter  upon  the  land  of  the  taker,  for  the  purpose  of  retaking  it,  with- 
out subjecting  himself  to  even  nominal  damages  as  a  trespasser. 
Chambers  v.  Bedell,  II.  225. 

2.  An  incorporated  district  is  not  liable  in  trespass  for  the  illegal 
seizure  of  the  plaintiff's  horse  by  one  of  its  officers,  for  an  alleged 
violation  of  its  ordinances,  when  in  fact  no  such  violation  took  place, 
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unless  the  corporation  previously  authorized  or  subsequently  ratified 
the  seizure.     Fox  v.  The  Northern  Liberties,  III.  103. 

3.  It  seems  that  where  there  is  a  joint  trespass  by  two,  a  recovery 
of  judgment  against  one  in  trespass  without  satisfaction,  will  not  bar 
a  subsequent  action  of  trover  against  the  other. 

But  it  is  otherwise  where  one  commits  a  trespass  by  seizing  per- 
sonal property,  and  then  sells  it  to  another,  and  the  owner  recovers 
judgment  against  the  trespasser  for  the  value  of  the  property  and  for 
the  tortious  taking,  as  such  judgment  changes  the  property,  and  the 
former  owner  cannot  seize  or  claim  it.  Ibid. 

4.  It  is  not  a  good  objection  to  a  proceeding  to  ascertain  the  value 
of  land  taken  for  public  use  by  authority  of  law  and  the  constitution, 
that  it  had  been  previously  taken  possession  of  without  authority : 
but  notwithstanding  the  proceeding   and  result  of  it,  it  leaves  the 
party  exposed  to  answer  for  the  trespass.     Borough  of  Harrisburg 
v.  Crangle,  III.  460. 

5.  One  who  obtains  the  possession  of  the  property  of  another  sur- 
reptitiously, or  otherwise  wrongfully,  cannot  support  an  action  of 
trespass  against  a  third  person,  who,  by  virtue  of  a  judgment  and 
execution  against  the  owner,  levied  and  carried  it  away,  although 
that  judgment  and  execution  may   have   been  obtained   from  the 
defendant  for  the  fraudulent  purpose  of  hindering  and  delaying  cre- 
ditors, of  whom  the  plaintiff  in  the  action  of  trespass  was  one.     Cos- 
tenbader  v.  Shuman,  III.  504. 

6.  In  an  action  of  trespass  for  destroying  a  mill-dam  et  alia  enor- 
mia,  it  is  competent  for  the  plaintiff  to  give  evidence  of  the  amount 
of  loss  which  he  sustained  by  reason  of  the  stoppage  of  his  mills. 
Spigelmoyer  v.  Walter,  III.  541. 

7.  A  plaintiff  in  an  action  of  trespass  is  not  entitled  to  recover 
damages  for  an  injury  done  to  him  which  was  the  consequence  of  his 
own  negligence  as  well  as  that  of  the  defendant.     Wynn  v.  Allard, 
V.  524. 

8.  In  an  action  of  trespass  for  an  injury  done  to  the  plaintiff  by 
running  against  him  with  a  sleigh  and  horses,  it  is  competent  for  him 
to  prove  that  the  defendant  was  intoxicated.     Ibid. 

9.  Constructive  possession  is  sufficient  to  maintain  trespass.  Dai- 
lam  v.  Fitler,  VI.  323. 

10.  In  trespass  against  a  sheriff,  for  seizing  and  selling  the  plain- 
tiff's goods  under  a  judgment  against  another  person,  the  amount 
paid  out  of  the  proceeds  of  sale  for  rent  of  the  premises,  cannot  be 
received  in  evidence  to  abate  the  damages.     Ibid. 

11.  If  a  bull  break  into  an  enclosure  of  a  neighbour,  and  there 
gore  a  horse  so  that  he  die,  his  owner  is  liable  to  an  action  of  tres- 
pass quare  clausum frcgit,  of  which  a  justice  of  the  peace  has  juris- 
diction, and  in  which  the  value  of  the  horse  would  be  a  just  measure 
of  damages.     Dolph  v.  Ferris,  VII.  367. 

12.  In  an  action  of  trespass  against  two  or  more  defendants,  if 
there  be  no  evidence  given  against  one  of  them,  the  court  may  direct 
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a  verdict  to  be  rendered  for  him,  and  he  may  be  sworn  as  a  witness 
for  the  other  defendants.    Over  v.  Blackstone,  VIII.  71. 

13.  When,  in  an  action  of  trespass  which  involves  a  question  as 
to  the  right  to  personal  property,  a  witness  testified  that  when  he  had 
sold  and  delivered  the  property  to  the  plaintiffs  he  had  told  them  that 
he  had  previously  made  a  sale  of  the  same  property  to  the  defendant, 
it  is  error  to  refuse  to  permit  the  plaintiffs  to  ask  the  witness  whether 
he  had  not  at  the  same  time  told  them  that  the  previous  sale  was  but 
a  conditional  one,  and  the  condition  had  been  complied  with.  Ibid. 

TRIAL. 

APPEAL,  2. 
ERROR,  1. 

1.  A  misapprehension  by  the  court  of  the  construction  of  an 
agreement,  by  reason  of  which  in  their  charge  they  mislead  the  jury, 
is  good  ground  of  reversal.     Stroh  v.  Hess,  I.  147. 

2.  In  the  trial  of  a  civil  suit,  the  jury  must  determine  facts  upon 
the  weight  of  evidence ;  and  a  direction  from  the  court  that  they 
must  be  "  conclusively  convinced,"  or  that  "  there  must  be  no  doubt 
resting  on  their  minds"  as  to  any  particular  point,  is  erroneous. 
Hiester  v.  Laird,  I.  245. 

3.  If  there  be  competent  evidence  given  on  the  trial  of  a  cause 
which  is  conclusively  fatal  to  the  plaintiff's  action,  the  court  will  not 
inquire  into  the  alleged  incompetency  of  other  evidence,  to  the  ad- 
mission of  which  exception  was  taken.   O'Donnell  v.  Lynch,  1.283. 

4.  If  testimony  be  offered  by  one  party,  the  other  may  require  the 
purpose  for  which  it  is  offered  to  be  stated ;  if  this  be  not  done,  and 
the  evidence  be  admitted  generally,  it  is  not  an  error,  if  it  was  com- 
petent for  any  purpose.     M'Clelland  v.  Lindsay,  I.  360. 

5.  In  an  action  of  ejectment,  upon  the  trial  of  which  the  defend- 
ant gave  no  evidence,  but  relied  upon  the  insufficiency  of  the  plain- 
tiff's evidence  in  support  of  his  title,  it  is  not  error  in  the  court  to 
instruct  the  jury  that  it  is  sufficient  to  entitle  him  to  recover.   Foust 
v.  Ross,  I.  501. 

TRIAL  LIST. 

It  seems,  the  refusal  of  the  court  below  to  give  a  preference  of 
trial  to  a  cause  lower  on  the  list,  is  not  assignable  for  error  where 
there  is  no  violation  of  a  plain  legal  right.  Fastens  v.  Postens,  III. 

182. 
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ACT  OF  ASSEMBLY,  2,  7,  8,  9. 
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ARBITRATION,  &LC.  21. 
ARTICLES  OF  AGREEMENT,  4. 
COMPROMISE,  2. 
CONTRACT,  18. 
DEED,  14,  15,  16. 
DEVISE,  19,22. 
EQUITY  JURISDICTION,  &/c. 
EQUITABLE  TITLE. 
HUSBAND,  &/c.  23. 
INTESTATE,  2. 
ORPHANS'  COURT,  1. 
SHERIFF'S  SALE,  14. 
WASTE,  1,  2,  3. 

1.  It  is  not  an  implied  condition  of  the  grant  in  trust  for  the  un- 
incorporated congregation  by  the  style  of  "  The  Society  of  English 
Presbyterians  and  their  successors  in  and  near  the  Borough  of  York," 
that  it  shall  remain  connected  with  any  particular  church  judicatory  : 
therefore  ruled,  that  when  the  General  Assembly  of  the  Presbyterian 
Church  in  the  United  States  was  divided  into  two  distinct  fragments 
each  declaring  itself  to  be  the  true  General  Assembly,  the  persons 
composing  the  majority  of  this  congregation  did  not  forfeit  their 
interests  in  the  trust  by  refusing  to  acknowledge  the  authority  of 
either  of  the  conflicting  judicatories.     Presbyterian  Congregation 
\.  Johnston,  I.  9. 

2.  Trusts  which  are  not  affected  by  the  Statute  of  Limitations  are 
those  technical  and  continuing  trusts,  which  are  not  cognizable  at 
law,  but  fall  within  the  proper,  peculiar,  and  exclusive  jurisdiction 
of  a  court  of  equity.     Finney  v.  Cochran,  I.  112. 

3.  If  one  buys  the  defendant's  property  at  sheriff's  sale,  and  ver- 
bally agrees  to  hold  it  in  trust  for  the  defendant,  with  a  right  of 
redemption  within  a  limited  period,  it  is  a  contract  resting  in  parol 
merely,  and  not  transferring  any  title  in  the  land.     Fox  v.  Hefner, 
I.  372. 

4.  Where  there   is   a  deed  of  land  to  trustees,  their  heirs   and 
assigns,  the  surviving  trustee  may  assign,  in  the  absence  of  any  pro- 
ceeding to  restrain  him.     Shortz  v.  Unangst,  III.  45. 

5.  The  conversion  of  a  trust  fund  into  money,  and  from  money 
into  land,  does  not  devest  the  trustee  of  his  fiduciary  character ;  and 
a  Court  of  Chancery  will  follow  the  fund  for  the  benefit  of  the  ccstui. 
qiie  trust,  wherever  it  can  be  identified.     Pierce  v.  M'Kcchan,  III. 
230. 

6.  The  equity  powers  of  our  courts  over  cases  of  trust  are  suffi- 
cient for  the  protection  of  the  ccstui  que  trust,  and  when  the  amount 
of  the  fund  is  uncertain,  it  may  be  ascertained  through  the  medium 
of  a  jury.     Ibid. 

7.  The  declarations  of  a  trustee  that  an  investment  made  by  him 
was  of  the  trust  fund,  after  his  death,  may  be  given  in  evidence  as 
proof  of  the  fact ;  it  being  the  confession  of  one  whose  sacrifice,  by 
the  narration,  is  an  equivalent  for  his  oath.     Harrisburg  Bank  v. 
Tyler,  III.  373. 

ix.  —  55  2  M 
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8.  A  trust  will  be  enforced,  not  only  against  those  who  are  right- 
fully possessed  of  the  fund  as  trustees,  but  also  against  all  others 
who  have  obtained  it  without  consideration  or  with  notice  of  the 
trust.     Ibid. 

9.  The  heir  at  law  of  a  trustee  of  real  estate  becomes  a  trustee 
only  prospectively,  and  is  accountable  only  for  his  own  management 
of  the  estate :  he  has  no  concern  with  the  accounts  of  his  ancestor, 
which  can  be  settled  only  by  his  personal  representative.     He  has 
nothing  to  do  with  the  execution  of  the  trust  so  far  as  it  regards 
personal  estate.     Baird's  Appeal,  HI.  459. 

10.  A  purchaser  of  land  charged  with   a  trust,  of  which  he  had 
no  notice,  takes  it  discharged  of  such  trust ;  and  a  purchaser  from 
him  will  also  take  it  discharged  of  the  trust,  although  he  had  notice 
of  it  prior  to  the  first  purchase.     Bracken  v.  Miller,  IV.  102. 

11.  Where  the  purchase  money  of  land  is  paid  by  one  and  the 
title  taken  in  the  name  of  another,  there  is  a  resulting  trust,  which 
the  law  implies  in  favour  of  him  who  pays  the  money ;  and  this  may 
be  established  by  parol  evidence.     But  where  the  purchase  is  made 
and  the  money  paid  by  the  same  person,  and  the  transaction  involves 
nothing  more  than  the  violation  of  a  parol  agreement  to  purchase 
for  another,  equity  will  not  decree  the  purchaser  to  be  a  trustee. 
Jackman  v.  Ringland,  IV.  149. 

12.  The  Act  of  14th  of  April  1828  does  not  authorize  the  Court 
of  Common  Pleas  to  appoint  a  trustee  under  a  will  by  which  the 
trust  is  annexed  to  the  office  of  the  executors;  on  their  decease,  the 
trust  must  be  exercised  by  an  administrator  de  bonis  non.     Olwine's 
Appeal,  IV.  492. 

13.  If  such  trustee  commence  proceedings  in  that  character  in 
the  Orphans'  Court,  and  they  are  carried  on  till  a  decree,  that  court 
has  not  jurisdiction  then  to  decree  in  favour  of  such  trustee  as  ad- 
ministrator de  bonis  non.     Ibid. 

14.  The  assignee  of  an  insolvent  debtor  is  not  capable,  by  reason 
of  his  fiduciary  character,  of  becoming  the  purchaser  of  the  debtor's 
real  estate  when  sold  by  the  sheriff  upon  a  mortgage  which  encum- 
bered it  before  the  time  of  the  assignment.     Fish  v.  Sarber,  VI.  18. 

15.  If  one  procure  a  deed  of  conveyance  of  land  to  be  made  to 
him  upon  the  promise  and  assurance  that  he  will  hold  it  in  trust  for 
another,  that  trust  may  be  established  by  the  parol  testimony  of  the 
grantor ;  and  if  the  land  be  sold  by  the  grantee,  the  cestui  que  trust 
may  maintain  an  action  against  him  to  recover  the  price.     Miller  v. 
Pearce,  VI.  97. 

16.  Ordinarily  chancery  executes  only  a  trust  sufficiently  formed 
to  put  the  legal  estate  out  of  the  grantor,  or  an  agreement  for  a  trust 
founded  on  a  valuable  consideration  and  not  a  mere  voluntary  one, 
and  creditors  are  but  volunteers.     Read  v.  Robinson,  VI.  329. 

17.  Where  one  executed  a  voluntary  assignment  in  Montgomery 
county,  for  the  benefit  of  creditors,  with  preferences,  and  handed  it 
to  his  son  to  take  to  Philadelphia,  to  a  third  person,  who  called  with 
it  on  the  assignee  in  Philadelphia  and  desired  him  to  take  it,  but  he 
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refused  to  have  anything  to  do  with  it ;  held,  that  a  presumption 
arose  from  the  nature  of  the  case  that  the  deed  was  tendered  by 
authority  of  the  grantor.  Ibid. 

18.  In  such  case  the  Court  of  Common  Pleas  has  power  to  sub- 
stitute another  trustee  under  the  23d  section  of  the  Act  of  14th 
June  1836.     Ibid. 

19.  A  deed  of  trust  may  be  taken  to  be  recorded  by  creditors  for 
whose  use  the  estate  is  conveyed  by  it,  or  any  party  interested  in  the 
trust.     Ibid. 

20.  Devise  by  a  father  to  his  son  of  a  house  and  lot  in  fee  simple : 
by  a  subsequent  clause  he  gave  it  to  trustees  in  fee  in  trust  during 
the  life  of  the  son  to  pay  over  the  moneys,  &/c.,  into  his  proper 
hands,  or  to  such  persons  as  he  may  appoint,  and  after  his  death  to 
convey  according  to  the  son's  appointment  by  will,  or,  in  default,  to 
such  as  would  be  his  heirs  if  he  died   intestate,  with  power  to  the 
trustees  and  son  to  alter  the  property  and  reinvest,  provided  that  if 
the  son  should  become  so  relieved  from  embarrassment  as  in  the 
opinion  of  the  trustees  to  render  it  expedient,  they  should  convey 
to  him  in  fee.     Held,  that  the  son  had  no  estate  in  the  land,  legal 
or  equitable,  which  could  be  seized  and  sold  by  execution  on  a  judg- 
ment obtained  against  him.      Vaux  v.  Parke,  VII.  19. 

21.  The  rule  of  equity  which  prohibits  a  trustee  from  purchasing 
the  trust  property  is  not  founded  on  the  assumption  that  he  is  thereby 
guilty  of  fraud ;  but  it  is  a  rule  of  public  policy  which  applies  in  all 
cases,  whether  there  be  fraud  or  not.     Webb  v.  Dietrich,  VII.  401. 

22.  It  is  not  universally  or  even  generally  true  that  money  which 
has  come  to  the  hands  of  a  trustee  by  the  act  or  consent  of  his  col- 
league,  without  positive  negligence   on  the  part  of  the  latter,  is 
chargeable  indifferently  to  either. 

The  diligence  required  of  a  trustee  in  the  care  of  the  trust  estate 
is  precisely  the  diligence  which  a  man  of  ordinary  prudence  would 
practise  in  the  care  of  his  own. 

Held,  therefore,  that  where  joint  guardians  in  affluent  circum- 
stances and  in  good  repute  apportion  the  custody  and  management 
of  the  property  to  suit  the  peculiar  capacity  and  qualifications  of 
each,  but  without  surrendering  the  right  of  either  to  intermeddle 
with  the  whole,  each  is  chargeable  with  no  more  than  he  received, 
unless  he  stood  supinely  by  while  his  colleague  was  manifestly  im- 
pairing the  estate.  Jones's  Appeal,  VIII.  143.  v 

23.  Mortgagee  assigns  his  mortgage  and  accompanying  bond  and 
warrant  to  two  trustees  in  trust  for  the  use  of  his  daughter  and  her 
children.     Payment  by  the  debtor  to  one  of  these  trustees  dis- 
charges the  debt.     Bowes  v.  Seeger,  VIII.  222. 

24.  In  matters  of  discretion,  in  contradistinction  to  ministerial 
acts,  co-trustees  cannot  act  separately  in  discharging  their  trust; 
their  receipts  and  their  signing  certificates  of  bankruptcy  must  be 
joint.      Vandever's  Appeal,  VIII.  405. 

25.  A  case  of  urgent  necessity  might  be  an  exception  to  thcs  rule ; 
but  if  the  other  trustee  might  be  consulted,  such  necessity  does  not 
exist.     Ibid. 
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26.  Nor  does  it  exist  where  the  acting  trustee  might  have  secured 
an  equal  benefit  to  the  estate  by  due  vigilance,  which  he  omits  to 
exercise.     Ibid. 

27.  It  would  be  a  violation  of  the  Act  of  Frauds  and  Perjuries  to 
permit  the  establishment  of  a  trust  in  lands  by  the  proof  of  parol 
declarations,  made  by  the  purchasers  at  or  after  the  sale ;  there  being 
no  allegation  of  the  payment  of  money  by  the  ccstui  que  trust  or 
fraud,  whereby  a  resulting  trust  would  be  established.     Sample  \. 
Coulson,  IX.  62. 

TURNPIKE  COMPANY. 

1.  The  Ridge  Turnpike  Company  have  the  right,  under  their  in- 
corporating Act  of  the  30th  of  March  1811,  to  erect  toll-houses  at 
their  gates  for  the  accommodation  of  their  toll-gatherers  within  the 
limits  of  the  road.     Ridge  Turnpike  v.  Stoever,  II.  548. 

2.  To  determine  whether  a  toll-house,  erected  by  a  turnpike  com- 
pany under  their  charter,  within  the  limits  of  the  road,  be  authorized, 
the  only  question  is  whether  it  was  built  and  has  been  and  is  still 
used  for  that  purpose ;  if  that  be  the  case,  they  are  not  responsible 
to  the  owner  of  the  adjacent  soil.     Ridge  Turnpike  Co.  v.  Stoever, 
VI.  379. 

3.  It  is  otherwise  if  they  put  it  up  or  have  used  it  for  any  purpose 
not  connected  with  the  road  or  the  collection  of  tolls.     Ibid. 

4.  Qucere,  whether  the  action  by  the  adjacent  owner  should  be  in 
trespass  or  case.     Ibid. 

5.  An  action  of  trespass  would  lie,  Per  Kennedy,  J.     Ibid. 

UNITED  STATES. 

NATIONAL  ROAD. 

In  a  case  of  doubtful  solution,  involving  a  question  of  conflict 
between  a  statute  of  the  state  and  of  the  United  States,  this  court 
will  so  decide  as  that  the  judgment  may  come  in  review  before  the 
highest  judicial  tribunal,  the  Supreme  Court  of  the  United  States, 
•without  the  expression  of  their  own  opinion,  which  might  conclude 
the  party.  Hopkins  v.  Stockton,  II.  163. 

UNITED  STATES  MAIL. 
NATIONAL  ROAD. 

UNSEATED  LAND. 

DONATION  LAND,  1,  2. 
TAXES,  11,  12. 

1.  When  unseated  land  is  sold  for  the  payment  of  taxes,  the  title 
of  the  real  owner,  whatever  it  may  be,  passes  to  the  purchaser, 
whether  it  be  assessed  and  sold  in  his  name,  the  name  of  the  war- 
runtee  or  a  stranger,  and  whether  the  person  in  whose  name  it  is 
taxed  and  sold  has  or  has  not  any  title.  Strauch  v.  Shoemaker,  I. 
166. 
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2.  An  assessment  of  a  tax  by  some  proper  authority,  is  essential 
to  the  validity  of  a  sale  of  unseated  land  by  the  treasurer.     Bratton 
v.  Mitchell,  I.  310. 

3.  A  tract  of  unseated  land  may  be  sold  by  the  treasurer  for  the 
non-payment  of  taxes,  upon  an  assessment  made  by  the  commission- 
ers, without  the  intervention  of  the  assessor. 

The  omission  of  the  commissioners  to  bid  for  a  tract  of  unseated 
land  the  whole  amount  of  taxes  and  costs  which  may  have  been  as- 
sessed upon  it,  will  not  avoid  the  title  in  the  hands  of  a  bond  fide 
purchaser.  Dcvinney  v.  Reynolds,  I.  328. 

4.  In  an  action  of  ejectment  against  one  who  enters  without  right, 
if  the  plaintiff  show  that  the  title  to  the  land  in  dispute  is  out  of  the 
Commonwealth,  that  taxes  were  assessed  upon  it,  and  that  he  holds 
a  deed  of  the  sheriff  who  sold  it  for  the  non-payment  of  taxes  pre- 
viously to  the  Act  of  1815,  it  is  such  a  prima  facie  title  as  puts  the 
defendant  to  the  necessity  of  showing  a  better  right;  which  if  he 
fail  to  do,  the  plaintiif  is  entitled  to  recover. 

To  recover  upon  a  title  founded  upon  a  sale  for  taxes  prior  to  the 
Act  of  1815,  the  plaintiff  must  show  a  strict  compliance  with  the  re- 
quisitions of  all  the  Acts  of  Assembly  authorizing  sales  in  such 
cases,  or  he  must  show  what  would  amount  to  an  abandonment  of 
the  title  by  the  original  owner ;  and  if  it  appear  that  such  original 
owner  had  not  looked  after  the  land,  and  had  not  paid  any  taxes  for 
it  for  upwards  of  twenty-one  years,  it  would  amount  to  an  abandon- 
ment, and  the  holder  of  the  tax  title  would  be  entitled  to  recover 
upon  it  against  one  who  showed  no  title,  and  was  a  mere  intruder, 
Foust  v.  Ross,  I.  501. 

5.  A  defendant  in  ejectment  claiming  title  under  a  treasurer's  sale 
for  the  payment  of  taxes,  is  not  entitled  to  recover  compensation  for 
the  value  of  his  improvements,  if  his  title  be  defeated  on  the  ground 
that  the  land  was  not  unseated  at  the  time  the  taxes  were  assessed 
upon  it,  and  for  the  payment  of  which  it  was  sold.     Nor  is  a  sub- 
sequent purchaser  in   any  better  situation  than  the  vendee  of  the 
treasurer.     M'Kee  v.  Lambcrton,  II.  107. 

6.  If  a  purchaser  at  a  treasurer's  sale  knew  when  he  purchased 
that  the  land  was  not  unseated  when  the  tax  was  assessed  upon  it, 
and  he  afterwards  enters  upon  the  land  and  makes  improvements, 
upon  a  recovery  against  him  in  ejectment,  he  is  not  entitled  to  com- 
pensation for  his  improvements.     Uockenbury  v.  Snyder,  II.  240. 

7.  The  occupation  of  part  of  an  unseated  tract  of  land  which  is 
denned  by  lines  marked  upon  the  ground,  and  held  under  an  inde- 
pendent  and  adverse  title,  will  not  affect  a  treasurer's  sale  of  the 
residue  of  the  tract  for  the  payment  of  taxes.     Harper  v.  M'Kcchan, 
III.  238. 

8.  Two  adjoining  tracts  or  pieces  of  unseated  land,  which  the 
owner  purchased  at  different  times,  and  had  a  survey  made  including 
both,  may  be  assessed,  taxed,  and  sold  by  the  treasurer  as  one  tract 
for  the  payment  of  taxes.     Ibid. 

9.  It  is  not  essential  to  the  validity  of  a  treasurer's  sale  of  un- 
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seated  land,  that  it  was  assessed  and  sold  in  the  name  of  the  true 
owner,  if  it  be  clearly  designated  by  any  other  mark.     Ibid. 

10.  If  unseated  land  of  minors  be  selling  for  taxes,  and  a  friend 
of  the  family  buys  it  with  his  own  money,  and  takes  a  deed  to  him- 
self in  trust  for  the  minors,  and  gives  his  own  bond  for  the  surplus 
purchase  money,  the  title  thereby  made  is  as  good  and  effectual  as 
if  no  such  trust  had  been  expressed  in  the  deed.     Ibid. 

11.  The  3d  Section  of  the  Act  of  3d  April  1804,  and  the  Act 
of  13th  of  March  1815,  are  to  be  construed  as  being  in  pari  materia, 
and  to  limit  the  right  of  action  by  the  owner  of  unseated  land  against 
a  purchaser  to  five  years.     Ash  v.  Ashton,  III.  510. 

12.  A  sale  of  land  by  the  treasurer,  which  was  seated  at  the  time 
the  taxes  were  assessed,  is  void ;  and  upon  a  recovery  of  possession 
by  the  owner,  the  purchaser  is  not  entitled  to  compensation  for  his 
improvements.     Cranmer  v.  Hall,  IV.  36. 

13.  A  treasurer's  or  commissioners'  title  for  unseated  land,  does 
not  confer  upon  the  purchaser  a  possession  upon  which  he  may  count 
in  claiming  title  by  the  Act  of  Limitation :  there  must  be  actual 
possession.     Ibid. 

14.  After  an  entire  tract  of  land  has  been  assessed  as  a  seated 
tract,  and  returned  by  the  competent  authority  to  the  commissioners 
as  the  triennial  assessment,  it  is  not  lawful  for  the  assessor  and  super- 
visor subsequently  upon  the  representation  of  a  person  in  possession 
claiming  part  of  the  land  to  change  the  assessment  and  give  part  of 
the  land  the  character  of  an  unseated  tract  without  notice  to  the 
owner ;  and  a  sale  made  upon  such  assessment  is  void.     Larimer  \. 
M' Call,  IV.  133. 

15.  A  plaintiff  in  ejectment,  who  claims  under  a  sale  by  the  trea- 
surer, made  in  pursuance  of  the  Act  of  1804,  must  show  the  original 
title  to  be  out  of  the  Commonwealth  :  the  lapse  of  five  years,  and  the 
limitation  contained  in  the  third  section  of  that  Act,  does  not  so  per- 
fect his  title  as  to  enable  him  to  recover  against  one  in  the  actual 
possession  of  the  land.     Bigler  v.  Karns,  IV.  137. 

16.  A  treasurer's  sale  of  unseated  land  is  void,  when  it  appears 
that  the  tax  for  which  it  was  sold  was  actually  paid,  although  the 
county  commissioners  misunderstood  the  payment  and  applied  it  to 
another  object.     The  error  of  the  officer  will  not  deprive  the  owner 
of  his  land.     Dougherty  v.  Dickey,  IV.  146. 

17.  The  Act  of  1815,  on  the  subject  of  the  sale  of  unseated  lands 
for  the  payment  of  taxes,  is  not  a  repeal  of  the  Act  of  1804,  but 
only  of  so  much  of  it  as  is  altered  or  supplied  :  the  limitation,  there- 
fore, of  five  years,  contained  in  the  third  section  of  the  Act  of  1804, 
is  in  full  force.     M'Call  v.  Himcbaugh,  IV.  164. 

18.  The  recital  in  a  treasurer's  deed  for  unseated  land  of  the 
amount  for  which  the  land  was  sold,  is  not  conclusive  evidence  of 
the  fact ;  but  the  purchaser,  in  support  of  his  title,  may  show,  by 
the  sale-book  and  parol  evidence,  that  it  sold  for  a  different  sum ; 
and  that  the  surplus  bond  given  by  him  corresponded  with  the  actual 
amount  for  which  the  land  was  sold.     Turner  \.Waterson,  IV.  171. 
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19.  One  who,  without  title  or  colour  of  title,  enters  into  unseated 
land  which  has  been  appropriated  by  warrant  and  survey  to  another, 
acquires  a  right,  under  the  Statute  of  Limitations,  only  to  so  much 
as  he  actually  cultivates  or  encloses.     M'Cajfrey  v.  Fisher,  IV. 
181. 

20.  The  title  to  a  tract  of  unseated  land  purchased  by  the  com- 
missioners at  a  treasurer's  sale,  after  the  lapse  of  five  years,  is  abso- 
lute and  unqualified ;  and  a  subsequent  purchase  of  it  by  one  of 
several  tenants  in  common,  who  were  the  owners  before  the  sale  of 
it  by  the  treasurer,  will  not  enure  to  the  benefit  of  his  co-tenants  in 
common.     Kirkpatrick  v.  Mathiot,  IV.  251. 

21.  The  Act  of  1915  on  the  subject  of  the  sale  of  unseated  land 
for  the  payment  of  taxes  was  designed  to  give  effect  to  the  title  with- 
out regard  to  irregularities  in  the  mode  of  assessment  or  sale:  and 
if  a  surplus  bond  was  given,  although  for  an  amount  which  did  not 
precisely  correspond  with  the  actual  surplus,  it  will  be  attributed  to 
the  mistake  of  the  officer,  and  will  not  vitiate  the  title.     FricTc  v. 
Sterrett,  IV.  269. 

22.  If  several  unseated  lots  of  ground  be  jointly  assessed  by  the 
proper  officer,  and  the  tax  afterwards  apportioned  among  them  by  the 
commissioners,  who  order  each  to  be  sold  separately,  and  they  are  so 
sold,  this  is  but  an  irregularity  which  will  not  affect  the  title.     Ibid. 

23.  The  right  to  redeem  land  sold  at  treasurer's  sale  is  exclusively 
in  the  owner ;  but  if  actually  redeemed  by  another,  it  will  enure  to 
the  benefit  of  the  owner,  and  vest  no  title  in  him  who  redeems  it, 
although  he  may  have  been  a  claimant  of  the  land  at  the  time.      Orr 
v.  Cunningham,  IV.  294. 

24.  A  town-lot  cannot  be  assessed  and  sold  by  the  treasurer  when 
either  the  person  of  the  owner  or  his  property  might  have  been  taken 
for  the  payment  of  the  taxes.     Smith  v.  M'Greic,  IV.  338. 

25.  A  return  of  unseated  lands  to  the  County  Commissioners  for 
taxation  is  not  evidence  to  show  title  in  the  party  making  such  re- 
turn.     Urket  v.  Cory  ell,  V.  60. 

26.  The  doctrine  in  Foust  v.Ross,  (1  Watts  <$f  Serg.  506),  ex- 
plained and  applied  to  the  case  of  a  title  under  a  sale  for  taxes. 
Bunting  v.  Young,  V.  188. 

27.  The  improvement  and  occupation  of  part  of  a  tract  of  land 
by  the  owner  of  an  adjoining  survey  which  interferes  with  it,  will  not 
exempt  the  residue  of  the  tract  from  assessment  and  sale  for  taxes  as 
unseated  land.     Forster  v.  M'Divit,  V.  359. 

28.  If  interfering  tracts  of  unseated  land  be  severally  assessed 
with  taxes  and  sold  by  the  treasurer,  the  respective  titles  of  the  pur- 
chasers will  be  governed  by  the  superiority  of  the  original  title. 
Hunter  v.  Albright,  V.  423. 

29.  If  the  commissioners  of  the  county  become  the  purchasers  of 
an  unseated  tract  of  land,  which  in  its  original  location  and  survey 
interferes  with  another  warrant  and  survey,  and  they  afterwards  as- 
sess a  tax  upon  this  other  tract  of  land  and  issue  a  warrant  to  the 
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treasurer  to  sell  it,  such  sale  will  confer  a  good  title  upon  the  pur- 
chaser to  the  whole  tract  as  originally  surveyed.     Ibid. 

30.  If  unseated  land  be  encumbered  by  the  lien  of  a  judgment,  and 
the  debtor  suffer  it  to  be  sold  at  treasurer's  sale  and  purchased  for 
his  use,  such  sale  confers  no  title  upon  the  purchaser,  and  it  may  be 
recovered  from  him  by  a  purchaser  at  sheriff's  sale  under  the  judg- 
ment, without  refunding  to  him  the  purchase  money  paid  by  him  to 
the  treasurer.      Woodburn  \.  farmer's  Bank,  V.  447. 

31.  A  presumption  of  payment  from  lapse  of  time  arises  against 
the  claim  for  taxes  assessed  upon  unseated  lands.     Ibid. 

32.  If  one  enter  upon  and  take  possession  of  part  of  a  tract  of 
unseated  land,  with  or  without  title,  and  designate  his  claim  by  marks 
on  the  ground,  such  part  of  the  tract  thus  claimed  and  occupied 
thereby  becomes  seated,  and  the  residue  of  it  still  remains  unseated 
and  liable  to  be  sold  as  such  for  the  payment  of  taxes.     Mitchell  v. 
Bratton,  V.  451. 

33.  The  Act  of  1815  on  the  subject  of  the  sale  of  unseated  lands 
does  not  repeal  the  3d  section  of  the  Act  of  1804 :  so  that  a  pur- 
chaser at  treasurer's  sale  who  enters  into  the  actual  possession  of  the 
land  and  continues  it  for  five  years,  making  improvements,  cannot 
be  disturbed  by  the  former  owner  or  any  one  claiming  under  him. 
Bayard  v.  Inglis,  V.  465. 

34.  Two  tracts  of  unseated  land  having  been  assessed  in  the  name 
of  the  same  owner,  but  for  different  amounts  of  tax,  the  one  upon 
which  the  greater  amount  was  assessed,  was  sold  by  the  treasurer  for 
the  lesser  amount,  and  the  surplus  bond  regulated  accordingly  :  Held 
that  this  was  an  irregularity  which  did  not  vitiate  the  purchaser's 
title.     Ibid. 

35.  The  fact,  that  the  purchaser  of  unseated  land  did  not  give  a 
bond  for  the  surplus  at  the  time  of  the  sale  and  execution  of  the  deed 
to  him,  does  not  vitiate  the  title,  if  it  appear  that  the  bond  was  exe- 
cuted and  delivered  to  the  treasurer  during  the  two  years  while  the 
title  remained  inchoate  and  subject  to  redemption :  nor  does  it  affecl 
the  title  that  the  bond  was  not  filed  in  the  prothonotary's  office.  Ibid. 

36.  In  an  ejectment  for  unseated  land  sold  by  the  treasurer  for 
taxes,  where  the  defendant  claims  to  recover  for  improvements,  the 
jury  cannot  take  into  the  account  the  mesne  profits  of  the  land,  unless 
they  be  claimed  in  the  plaintiff's  declaration  :  and  this  is  the  proper 
practice  in  all  such  cases.     Ibid. 

37.  Respecting  the  sale  of  and  the  payment  of  taxes  assessed  upon 
unseated  lands,  the  county  treasurer,  as  well  as  the  owner  of  the 
lands,  has  duties  to  perform ;  and  if  the  taxes  be  not  paid  and  the 
land  be  sold  in  consequence  of  the  neglect  of  the  one  or  the  other, 
it  must  be  referred  to  the  jury  to  determine  to  which  the  neglect  is 
attributable.     Baird  v.  Cahoon,  V.  540. 

38.  It  is  essential  to  the  validity  of  a  sale  of  unseated  land  for 
taxes,  that  it  should  be  so  designated  in  the  assessment  as  to  lead  the 
owner  to  a  knowledge  of  the  fact  that  it  is  his  land  which  is  assessed. 
Dunn  v.  Ralyea,  VI.  475. 
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39.  After  the  lapse  of  two  years  from  the  date  of  a  treasurer's 
sale  of  unseated  laud,  there  is  no  title  in  the  original  owner  which 
is  the  subject  of  a  sheriff's  sale,  nor  will  such  sale  entitle  the  pur- 
chaser to  recover  the  amount  of  the  surplus  bond  given  to  the  trea- 
surer.    Church  v.  Riddle,  VI.  509. 

40.  The  identity  of  a  tract  of  unseated  land  sold  for  the  payment 
of  taxes,  is  a  matter  of  fact  which  cannot  be  made  to  depend  alone 
upon  the  name  in  which  it  is  sold,  or  any  other  particular  matter  of 
description ;  it  is  error,  therefore,  to  reject  the  evidence  of  such  a 
title  because  the  name  in  which  it  was  sold  does  not  correspond  pre- 
cisely with  that  of  the  warrantee  or  any  subsequent  owner.      Thomp- 
son v.  Fisher,  VI.  520. 

41.  In  ejectment  by  a  purchaser  of  unseated  land,  proof  is  not 
admissible  by  the  oath  of  the  treasurer  that  a  bond  for  the  surplus 
had  been  given  and  filed  in  the  proper  office,  without  preliminary 
evidence  of  search  for  the  bond  and  its  loss.     Driesbach  v.  Bergcr, 
VI.  564. 

42.  It  is  the  duty  of  the  owners  of  unseated  lands  to  make  a  de- 
scriptive return  of  them  to  the  commissioners  of  the  county,  for  the 
purpose  of  taxation  ;  and  the  omission  to  do  so  will  subject  the  owner 
to  the  assessment  of  a  four-fold  tax  upon  them,  and  the  land  may  be 
sold  for  its  payment.     But  the  owner  may  elect  to  consider  the  land 
as  seated,  and  return  it  to  the  assessor  as  such,  and  pay  the  tax  ac- 
cordingly ;  and  if  he  does  so,  his  land  will  not  be  subject  to  assess- 
ment as  unseated,  nor  to  the  penalty  of  a  four-fold  tax.     Harper  v. 
The  Farmers'  and  Mechanics'  Bank,  VII.  204. 

43.  A  tract  of  land  ceases  to  be  unseated  as  soon  as  it  is  actually 
occupied  with  a  view  to  permanent  use ;  and  that  occupation  may  be 
said  to  commence  with  the  moment  of  entry  for  the  purpose  of  clear- 
ing the  land.      Wallace  \.  Scott,  VII.  248. 

44.  A  paper  found  in  the  commissioners'  office,  purporting  to  be 
au  assessment  of  unseated  land,  is  prima  facie  evidence  of  an  assess- 
ment sufficient  to  support  a  sale  of  the  land  for  the  payment  of  taxes. 
Bratton  v.  Mitchell,  VII.  259. 

45.  If  a  tract  of  land  be  sold  for  the  payment  of  the  taxes  of 
several  years,  and  there  be  a  sufficient  assessment  for  any  one  of  the 
years,  the  title  will  be  good.     Ibid. 

46.  In  an  action  of  ejectment  in  which  the  party  claims  under  a 
treasurer's  deed  made  in  pursuance  of  a  sale  of  the  land  as  unseated, 
he  may  give  in  evidence  a  patent  for  the  land  in  the  name  of  the  per- 
son as  whose  it  was  taxed  and  sold,  without  previously  showing  a 
regular  chain  of  title  to  him  from  the  warrantee.     The  patent  is  such 
evidence  of  ownership  and  identity  of  the  land  as  will  justify  the 
commissioners  in  taxing  and  selling  it  in  the  name  of  the  patentee. 
M'Coy  v.  Michew,  VII.  386. 

47.  It  is  not  a  good  objection  to  a  commissioners'  deed  for  unseated 
land  sold  for  taxes,  that  it  does  not  set  out  how  the  land  was  sold, 
whether  at  public  or  private  sale ;  the  presumption  is,  until  the  con- 
trary be  shown,  that  it  was  sold  according  to  law.     Nor  is  it  a  good 
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objection  that  it  was  acknowledged  before  a  Judge  of  the  Court  of 
Common  Pleas.     Ibid. 

48.  A  draft  of  the  unseated  lands  of  a  county,  made  under  the 
authority  of  the  commissioners,  partakes  of  the   nature  of  a  public 
document,  and  may  be  given  in  evidence  in  an  action  of  ejectment 
to  identify  the  land  taxed  and  sold.     Ibid. 

49.  If  a  tract  of  land  held  upon  a  warrant  and  survey  be  covered 
by  two  or  more  warrants  and  surveys  of  a  later  date,  and  the  land  be 
assessed,  taxed  and  sold   by  the  treasurer  at  different  times  in  the 
names  of  the  later  warrantees,  such  sale  will  confer  a  good  title  upon 
the  purchaser  for  such  portion  of  the  land  as  is  thus  taxed  and  sold. 
Ibid. 

50.  It  is  not  essential  to  the  validity  of  a  sale  of  unseated  lands 
for  taxes,  that  they  should  be  sold  two  years  after  the  tax  was  assessed  : 
if  not  then  sold  or  offered  for  sale,  they  may  be  sold  at  any  subse- 
quent biennial  sale.     Padcn  v.  Akin,  VII.  456. 

USAGE. 

INSURANCE,  4. 

USURY. 

CONTRACT,  22,  24. 
SET-OFF,  16. 

1.  The  receipt  of  money  on  account  of  an  usurious  contract  is  a 
consummation  of  the  offence,  from  the  consequences  of  which  the 
party  cannot  relieve  himself  by  a  subsequent  release  of  the  excess 
which  was  usurious.     Kirkpatrick  v.  Houston,  IV.  115. 

2.  Under  the  Act  of  2d  of  March  1723,  the  offence  of  taking 
usurious  interest  is  committed  by  every  successive  receipt  of  such 
interest,  and  under  the  6th  section  of  the'»Act  of  26th  of  March 
1785,  a  suit  to  recover  the  penalty  may  be  brought  within  a  year  after 
the  last  successive  receipt  of  such  interest.  Lamb  v.  Lindsey,  IV.  449. 

VALUATION. 

EVIDENCE,  45. 

VARIANCE. 

SCIRE  FACIAS,  10. 

A  variance  between  a  statutory  bond  and  the  requisitions  of  the 
law,  is  fatal  only  when  the  condition  would  impose  a  greater  burden 
on  the  obligor  than  the  law  allows.  Commonwealth  v.  Laub,  I.  261. 

VENDOR  AND  VENDEE. 
AUCTION,  2. 
CONSIDERATION,  4. 
CONTRACT,  12. 
COVENANT,  2. 
DAMAGES,  7. 
EJECTMEXT,  11,  30. 
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FRAUD,  5. 
INTEREST,  3. 
LETTER  OF  CREDIT,  1. 
PARTITION,  8. 
PARTNERSHIP,  20. 
SUBSTITUTION,  4. 
WITNESS,  5. 

1.  Articles  of  agreement  for  the  purchase  of  land  become  merged 
in  the  conveyance,  and  thenceforth  null  and  void,  there  being  no 
allegation  of  fraud  or  mistake  in  the  execution  of  the  conveyance. 
Creigli  v.  Bedin,  I.  83. 

2.  As  between  a  vendor  and  vendee  of  land,  the  acceptance  of  a 
deed,  and  execution  and  delivery  of  bonds  for  the  purchase  money, 
closes  the  question  upon  the  agreement,  merges  it  in  the  conveyance, 
and  precludes  the  parties  from  afterwards  claiming,  either  on  the  one 
side  an  allowance  for  a  deficiency  in  the  land,  or  on  the  other  pay- 
ment for  a  surplus.     Cronister  v.  Cronistcr,  I.  443. 

3.  In  an  action  of  covenant  by  a  vendor  against  a  vendee  to  com- 
pel the  payment  of  purchase  money,  upon  the  pleas  of  non  est  factum 
and  covenants  performed,  if  the  defendant  rest  his  defence  upon  a 
defective  or  incumbered  title  of  the  plaintiff,  he  must  make  that  de- 
fence on  the  trial  of  the  cause,  otherwise  he  cannot  avail  himself  of 
it  upon  a  writ  of  error.     Sne.vily  v.  Egle,  I.  480. 

4.  A  sale  and  delivery  of  personal  property  by  one  in  possession 
contains  an  implied  warranty  of  title ;  and  on  the  issue  of  property 
between  two  persons  claiming  as  vendees  of  the  same  goods,  the 
vendor  cannot  be  called  as  a  witness,  by  one,  to  prove  he  sold  and 
delivered  the  goods  to  him,  and  riot  to  the  other.     M'Cabe  v.  More- 
head,  I.  513. 

5.  A  vendor  cannot  maintain  an  action  to  recover  the  purchase 
money  of  land,  upon  a  parol  agreement  of  sale,  and  proof  of  per- 
formance of  the  contract  on  his  part;  but  he  may  recover  damages 
from  the  vendee  on  the  parol  agreement.      Wilson  v.  Clark,  I.  554. 

6.  To  constitute  a  valid  assignment  of  personal  property  against  a 
judgment  creditor,  there  must  be  a  delivery  to,  accompanied  and 
followed  by  a  continuing  possession  in,  the  assignee ;  and  where  pro- 
perty levied  upon  in  the  hands  of  A.,  and  sold  under  an  execution 
against  him,  is  claimed  by  B.  under  a  previous  transfer,  it  is  incum- 
bent on  B.,  in  a  suit  by  him  against  the  officer  making  the  execution, 
to  prove  that  possession  accompanied  and  followed  the  alleged  trans- 
fer.     Young  v.  M'Clure,  II.  147. 

7.  Where  the  possession  does  not  follow  as  well  as  accompany  a 
transfer,  it  is  a  fraud  in  law,  without  regard  to  the  intent  of  the  par- 
ties, and  becomes  a  question  for  the  court,  and  not  for  the  jury. 
Ibid. 

8.  A  written  agreement  for  the  sale  of  land,  described  as  "  the 
premises  as  it  now  stands,  with  all  the  improvements  of  whatever 
kind  it  is  in  possession  of,  either  houses  or  lands  of  whatever  kind," 
by  the  terms  of  which  a  conveyance  is  to  be  made  at  a  future  day,  is 
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such  an  equitable  transfer  of  the  grain  growing  upon  the  land,  a? 
vests  the  title  to  it  in  the  vendee,  and  enables  him  to  recover  it  from 
a  subsequent  purchaser  from  the  vendor,  who  had  notice  of  the 
agreement  for  the  sale  of  the  land.  Burnside  v.  Weiffhtman,  II. 

.—  o 

268. 

9.  Where  the  vendor  is  in  possession  of  land,  and  makes  improve- 
ments on  it,  and  afterwards  the  vendee  enters  into  a  contract  to  buy 
with  full  knowledge  of  all  the  circumstances,  the  jury  are  bound  to 
believe  it  was  the  property  of  the  vendor  in  the  absence  of  counter- 
vailing proof,  particularly  when  the  vendee  takes  possession  under 
the  agreement,  and  enjoys  it,  and  never  offered  to  restore  the  posses- 
sion, and  shows  no  outstanding  adverse  title. 

Where,  by  articles  of  agreement,  the  vendor  is  to  give  a  good 
right  and  a  free  deed,  and,  if  the  purchaser  should  make  the  land 
free,  the  costs  are  to  be  deducted  from  the  purchase  money,  and  the 
purchaser  afterwards  takes  out  a  warrant  and  patent,  the  adminis- 
trator of  the  vendor  may  sue  for  the  value  of  the  purchase  money 
due,  without  previously  tendering  a  deed. 

The  vendee  in  such  case  has  a  right  to  an  allowance  for  the  sum 
paid  for  the  patent,  without  regard  to  any  change  subsequently  made 
in  the  price  of  obtaining  the  patent.  Kestcr  v.  Rockel,  II.  365. 

10.  S.,  the  defendant,  bought  and  received  from  C.,  B.  &-  Co., 
flour ;  to  be  paid  one-half  in  cash,  one-half  in  notes  at  sixty  days. 
Being  pressed  for  payment,  he  consented  to  let  molasses,  in  his  dis- 
tillery, stand  either  as  their  property  or  as  collateral  security,  on 
condition  they  would  take  his  notes  at  sixty  and  ninety  days,  in  lieu 
of  the  former  terms.     He  pointed  out  the  molasses,  consisting  of 
400  hogsheads,  to  be  ascertained  by  counting  them  off  in  rows  from 
a  particular  place,  and  in  a  particular  manner.     He  agreed  to  send 
them  the  rum  to  be  distilled  from  the  molasses,  to  be  sold  by  them, 
and  applied  to  his  debt.     Held,  that  on  this  state  of  facts,  C.,  B.  &. 
Co.  could  not  recover  the  molasses  in  replevin,  as  there  was  no 
delivery  of  possession  or  pawn. 

The  defendant  subsequently  failed,  and  then  agreed  to  deliver  to 
C.,  B.  &-  Co.  350  hogsheads  of  molasses,  and  25  hogsheads  of  rum, 
distilled  from  the  other  50,  and  set  apart  in  a  shed ;  the  whole  to  be 
gauged  at  C.,  B.  &  Co.'s  warehouse  by  S.,  a  grocer,  and  then  the 
notes  to  be  delivered  up  to  the  defendant.  Next  morning  he  repeated 
the  conditions  to  them,  and  told  them  to  go  to  the  yard  and  mark 
the  hogsheads  accordingly,  and  directed  them  to  haul  them  away, 
should  he  fail  to  attend,  as  he  promised.  They  accordingly  marked 
the  rum  and  molasses  with  the  initials  of  their  firm  ;  the  notes  were 
withdrawn  from  bank  and  handed  to  the  plaintiff,  who  had  taken  the 
place  of  the  firm.  They  were  then  tendered  to  the  defendant,  who 
refused  to  receive  them  or  deliver  up  the  goods.  The  plaintiff  issued 
his  replevin.  Held,  the  plaintiff  was  entitled  to  recover.  Smyth  v. 
Craig,  III.  14. 

11.  If  rum  and  molasses  in  the  vendor's  possession  are  sold  in  dis- 
charge of  an  antecedent  debt,  and  are  specifically  ascertained  and 

«         marked  by  the  vendee,  and  the  agreement  is  that  they  are  to  be 
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gauged,  and  the  price  fixed,  at  the  purchaser's  warehouse  by  a  third 
person,  named,  and  afterwards  the  vendor  refuse  to  permit  them  to 
be  taken  to  the  warehouse,  this  prevention  may  be  taken  for  perform- 
ance ;  and  the  jury  may  give  the  vendee  a  reasonable  price  for  the 
articles  in  damages  in  replevin.  Ibid. 

12.  Whether  goods  marked  and  separated  are  actually  delivered 
to  the  vendee,  is  a  question  of  intention,  to  be  determined  by  the 
jury  on  a  trial,  or  by  the  court  on  a  demurrer  to  evidence.     Ibid. 

13.  Delivery  of  possession  of  land,  in  pursuance  of  a  parol  con- 
tract, amounts  to  part  performance ;  and  the  vendee,  as  well  as  the 
vendor,  may  insist  on  specific  execution  of  the  contract. 

Therefore,  if  in  such  case  one  authorized  by  the  vendor  to  deliver 
the  possession  to  the  vendee,  takes  a  lease  of  the  land  from  the  ven- 
dee, and  enters  into  actual  possession,  there  is  an  equitable  estate  in 
the  lessor,  which  is  bound  by  a  judgment  against  him.  Pugh  v, 
Good,  III.  56. 

14.  If  by  a  contract  of  sale  of  portable  articles  neither  time  nor 
place  of  performance  be  stipulated,  the  rule  is,  that  the  articles  sold 
are  to  be  delivered  at  the  place  where  they  are  at  the  time  of  sale. 
But,  when  the  time  of  delivery  is  fixed  by  the  contract,  the  vendor 
must  seek  the  vendee  at  his  residence,  and  there  tender  the  articles  ; 
and  in  the  case  of  cumbersome  articles,  when  the  delivery  is  to  be 
to  the  vendee,  the  vendor  must  seek  the  vendee  a  reasonable  time 
before  the  day  of  delivery,  and   ask  him  to  appoint  a  place  of  de- 
livery.    Barr  v.  Myers,  III.  295. 

15.  An  encumbrance  upon  land,  not  known  to  the  vendee  when 
he  accepted  the  conveyance  of  it,  may  be  set  up  as  a  defence  to  the 
payment  of  a  bond  given  for  the  purchase  money,  although  the  deed 
contains  a  covenant  of  general  warranty.  Roland  v.  Miller,  III.  390. 

16.  The  vendor  of  land,  who  has  sold  his  claim  or  title  merely, 
which,  whether  it  be  bad  or  good,  the  vendee  agreed  to  take  at  his 
own  risk,  is  a  competent  witness  for  the  vendee  in  an  ejectment  by 
him  to  recover  possession  of  the  land  upon  such  title,  though  part 
of  the  purchase  money  remains  unpaid.     Cleavinger  v.  Rymar,  III. 
486. 

17.  A  covenant  to  make  a  clear  deed,  when  the  title  is  equally 
well  known  by  the  vendor  and  the  vendee,  is  performed  by  the  de- 
livery of  a  deed  conveying  such  title  as  the  vendor  hath,  although  it 
may  be  but  a  life  estate ;  for   he  who  purchases  a  tract  of  land, 
knowing  the  title  to  be  defective,  takes  the  risk  upon  himself.  Rolir 
v.  Kindt,  III.  563. 

18.  If  the  consideration  of   a  covenant  to  convey  land  be  the 
performance  of  an  act  by  the  vendee,  and  it  be  done,  the  measure 
of  damages  for  the  non-performance  of  the  vendor  is  the  value  of 
the  land;  but  if  before  the  act  be  done  by  the  vendee,  the  vendor 
give  notice,  bonafide,  of  his  inability  to  perform  and  his  determina- 
tion to  rescind  the  contract,  and  the  vendee  afterwards  performs  the 
act  which  he  stipulated  to  do,  then  the  measure  of  damages  is  not 
the  value  of  the  land,  but  the  amount  of  injury  sustained  under  all 
the  circumstances.     Ibid. 
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19.  If  a  vendor  covenant  to  convey  land  in  fee,  in  which  he  has 
only  a  life  estate,  the  vendee  may  elect  to  take  the  conveyance  in 
satisfaction  of  the  covenant.     The  vendor  cannot  refuse  to  convey 
what  estate  he  has,  because  he  cannot  convey  it  as  fully  as  he  cove- 
nanted to  do.     Ibid. 

20.  A  vendor  of  land,  who  has  performed  so  much  of  his  part  of 
the  agreement  that  he  cannot  be  put  in  statu  quo,  and  there  is  no 
default  on  his  part  in  performing  the  residue,  or  he  is  prevented  from 
completing  it  by  the  default  of  the  vendee,  is  entitled  to  specific  per- 
formance.    Larison  v.  Hurt,  IV.  27. 

21.  Where  the  case  requires  it,  specific  performance  of  an  agree- 
ment for  the  sale  of  land  may  be  enforced  by  means  of  a  conditional 
verdict  in  an  action  of  ejectment.     Ibid. 

22.  If  a  vendee  of  land  covenant  to  pay  an  encumbrance  upon  it 
out  of  the  amount  of  the  purchase  money,  which  he  fails  to  do,  by 
reason  of  which  the  land  is  sold  for  the  payment  of  the  encumbrance 
and  sells  for  a  price  exceeding  it,  he  is  liable  to  the  vendor  for  dam- 
ages, the  measure  of  which  is  the  difference  between  the  amount  for 
which  the  land  sold  and  the  price  which  he  agreed  to  pay  for  it. 
Young  v.  Stone,  IV.  45. 

23.  To  enforce  the  specific  performance  of  the  parol  contract  of 
a  decedent  for  the  sale  of  land,  it  is  indispensable  that  the  precise 
terms  and  nature  of  it  be  clearly  and  distinctly  proved :  that  the 
vendee  had  taken  the  exclusive  possession  of  the  land  sold  in  pur- 
suance of  the  contract  and  in  the  lifetime  of  the  vendor.     Sage  v. 
M'Guire,  IV.  228. 

24.  A  contract  for  the  purchase  and  sale  of  land  which  provides 
that  a  clause  of  general  warranty  shall  be  inserted  in  the  deed  which 
the  vendor  shall  finally  make  to  the  vendee  ;  that  the  purchase  money 
shall  be  paid  in  four  annual  instalments  at  specified  times ;  and  with- 
out specifying  any  time  at  which  the  deed  is  to  be  made,  shall  be 
thus  construed  : — that  the  vendor  is  to  convey  a  good  and  sufficient 
title,  free  from   all  reasonable  doubt,  and  clear  of  encumbrances; 
that  the  deed  is  to  be  made  on  or  before  the  payment  of  the  last  in- 
stalment ;  that  the  vendor  may  sue  for  the  first  three  instalments  as 
they  become  due,  but  not  for  the  last,  without  the  tender  of  such  a 
conveyance  as  the  contract  provides  for.     Under  such  contract,  the 
payment  of  the  last  instalment  and  the  tender  of  a  deed  become 
simultaneous  and  dependent  acts,  and  neither  party  could  sue  the 
other  without  averring  and  proving  a  performance  of  or  offer  to  per- 
form his  part  of  the  agreement,  unless  discharged  by  the  acts  of  the 
other :  and  if  the  vendor  sue  for  the  purchase  money,  he  must  show 
that  he  tendered  a  good  title  before  suit  brought ;  if  he  perfect  his 
title  after  suit  brought,  he  cannot  recover.     Magaw  v.  Lothrop,  IV. 
316. 

25.  Whether  a  contract  for  the  sale  of  land  was  rescinded  by  the 
vendee,  is  a  matter  of  fact  which  can  only  be  determined  by  the 
jury.     Ibid. 

26.  When  a  contract  between  a  vendor  and  vendee  stipulates  for 
the  payment  of  interest  upon  the  instalments  of  the  purchase  money, 
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the  vendee  is  bound  to  pay  according  to  his  contract,  unless  he  can 
show  that  it  was  the  fault  of  the  vendor  that  he  did  not  pay.     Ibid. 

27.  One  who  purchases   expressly  subject  to  an   encumbrance, 
makes  the  debt  due  on  the  encumbrance  his  own  debt  as  between 
him  and  the  vendor.     Blank  v.  German,  V.  36. 

28.  But  that  is  not  the  case  where  there  is  no  promise  to  pay  the 
encumbrance,  nor  anything  in  the  nature  and  circumstances  of  the 
transaction  to  imply  it ;  but  merely  a  transfer  of  encumbered  pro- 
perty to  creditors  in  consideration  of  their  agreeing  to  release  their 
debts.     Ibid. 

29.  Therefore,  where  the  plaintiff,  being  indebted  to  several  per- 
sons, proposed  to  convey  to  them  his  house  and  lot  subject  to  a  mort- 
gage to  a  third  person  not  party  to  the  arrangement,  in  considera- 
tion of  receiving  from  them  a  release  of  their  debts,  and  the  defend- 
ants agreed  at  the  foot  of  a  consolidated  statement  of  his  liabilities, 
to  release  their  claims  and  take  a  conveyance  to  two  of  them  "  for 
the  use  of  the  above  debt,"  and  he  conveyed  accordingly,  held  to  be 
not  a  sale,  but  an  ordinary  assignment  to  trustees  for  the  use  of 
creditors,  the  plaintiff  having  still  a  resulting  interest  in  the  surplus; 
and  that  the  defendants  were  not  liable  to  refund  to  him  the  amount 
he  had  been  obliged  to  pay  on  account  of  the  encumbrance.     Ibid. 

30.  In  an  action  on  a  bond  for  the  purchase  money  of  land  con- 
veyed by  the  plaintiff  to  the  defendant,  the  defendant  may  give  evi- 
dence to  show  that  the  plaintiff  had  no  title  to  the  land  conveyed, 
unless  the  vendee  was  to  take  the  title  such  as  it  was.     Ludwick  \. 
Huntzinger,  V.  51. 

31.  To  rebut  the  presumption  arising  from  acceptance  of  a  deed 
and  giving  bond,  the  defendant  must  in  such  suit  show  the  title  posi- 
tively bad  by  proving  a  superior  and  indisputable  title  in  another 
person  asserting  such  title.     Ibid. 

32.  But  where  the  action  is  merely  on  a  contract  of  purchase,  it 
is  sufficient  for  the  defendant  to  show  the  title  doubtful,  unless  he 
has  agreed  to  take  such  title.     Ibid. 

33.  Where  a  party  to  the  suit  advised  another  to  buy  the  land  in 
dispute,  engaging,  if  he  did  not  like  the  title,  to  take  it  off  his  hands, 
which  eventually  took  place,  evidence  by  the  first  of  these  that  be- 
tween the  vendor  and  him  the  risk  was  with  him,  and  that  the  bond 
for  the  purchase  money  was  still  outstanding,  is  immaterial  and  in- 
admissible.    Urlcet  v.  Coryell,  V.  60. 

34.  The  value  of  the  article  at  or  about  the  time  it  is  to  be  de- 
livered is  the  measure  of  damages  in  a  suit  by  the  vendee  against 
the  vendor  for  a  breach  of  a  contract  of  sale  and  delivery  of  per- 
sonal chattels.     Smethurst  v.Woolston,  V.  106. 

35.  And  the  rule  is  not  different  though  the  purchase  money  has 
been  advanced  by  the  vendee,  where  the  suit  is  on  the  contract  itself 
and  not  grounded  on  a  rescision  of  the  contract.     Ibid. 

36.  In  the  latter  case  the  plaintiff  may  recover  back  the  purchase 
money  advanced,  in  a  count  for  money  had  and  received.     Ibid. 
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37.  But  if  the  vendee  elects  to  rescind  the  contract,  his  resort  on 
the  guaranty  given  by  the  vendor  is  gone ;  and  therefore  a  suit  against 
the  guarantor  must  necessarily  be  founded  on  the  affirmance  of  the 
contract  of  sale.     Ibid. 

38.  Where  goods  are  sold  on  credit,  the  vendee  to  give  his  note, 
which  he  refuses  to  do  after  the  goods  are  delivered  to  him,  an  action 
may  be  maintained  for  a  breach  of  the  contract  before  the  expiration 
of  the  credit,  in  which  the  measure  of  damages  is  the  price  of  the 
goods.     Rinehart  v.  Olwine,  V.  157. 

39.  It  seems  a  recovery  in  such  action  would  be  pleadable  in  bar 
to  an  action  brought  to  recover  the  price  of  the  goods.     Ibid. 

40.  Where  goods  are  sold  on  credit,  the  vendee  to  give  his  note, 
a  delivery  of  part  of  the  goods,  without  a  demand  of  the  note,  is 
not  a  waiver  of  the  vendor's  right  to  demand  it,  where  he  acted  in 
good  faith,  and  fully  complied  with  the  contract.     Ibid. 

41.  It  is  the  secrecy  that  attends  the  retention  of  possession  by 
the  vendor -in  a  bill  of  sale,  that  makes  it  fraudulent  against  his 
creditors,  and  not  the  giving  of  false  credit.     Filler  v.  Maitland,  V. 
307. 

42.  A  vendee  will  not  be  compelled  to  accept  a  doubtful  title ; 
and  the  vendor  cannot,  therefore,  recover  in  an  action  for  the  pur- 
chase money,  when  his  title  depends  upon  an  Act  of  the  Legislature, 
which  authorizes  him  to  sell  and  convey  the  estate  in  fee-simple,  in 
which,  before  the  passage  of  the  Act,  he  had  but  a  life  estate.  Bum- 
berger  v.  Clippinger,  V.  311. 

43.  A  misrepresentation  by  a  vendor  of  an  occult  quality  in  land, 
although  it  may  be  made  in  ignorance  of  the  truth,  and  although  the 
vendee  agrees  to  run  the  risk  of  this,  is,  in  an  action  to  recover 
specific  performance  of  the  contract  of  sale,  a  decisive  objection  to 
the  plaintiffs  recovery.     Fisher  v.  Worrall,  V.  478. 

44.  In  a  contract  for  the  sale  of  a  press,  type  and  stock,  the  ven- 
dor agreed  and  undertook  to  procure  for  the  vendee  four  hundred 
responsible  subscribers  for  the  paper  to  be  issued  from  the  press. 
Held,  that  these  were  not  to  be  in  addition  to  those  on  the  subscrip- 
tion-list which  passed  as  an  accessory  of  the  establishment ;  nor  ex- 
clusive of  such  subscribers  as  the  vendee  might  himself  procure. 
Wilson  v.  Davis,  V.  521. 

45.  Upon  a  contract  of  sale  reserving  to  the  vendee  the  right  to 
rescind  within  a  given  time  and  be  relieved  from  the  purchase 
money,  after  the  time  has  elapsed  the  sale  has  become  absolute,  and 
the  vendee  liable  for  the  purchase  money :  and  it  is  error  to  submit 
to  the  jury  whether  the  sale  was  rescinded  by  the  parties  after  the 
time  had  elapsed,  when  there  was  no  evidence  of  the  fact.     Ibid. 

46.  A  symbolical,  constructive  or  temporary  delivery  of  personal 
property  is  not  sufficient  to  change  the  ownership  as  to  creditors ; 
there  must  be  an  actual  delivery  at  the  time  of  the  transfer,  and  a 
continuing  possession ;  otherwise  the  sale,  although  bona  Jide,  as 
between  the  parties  themselves,  is  fraudulent  in  law.     M'Bride  v. 
M'Clelland,  VI.  94. 
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47.  Where  a  draft  on  the  vendor  was  presented  in  payment  for 
goods  to  his  clerk,  who  refused  it,  but  by  the  vendee's  direction 
showed  it  afterwards  to  the  vendor,  the  declarations  of  the  latter  that 
he  did  not  know  the  drawer  and  would  not  do  the  work  on  it,  but 
that  he  would  see  the  vendee,  are  evidence  in  an  action  for  the  goods. 
Koch  v.  Hoioell,  VI.  350. 

48.  The  retention  of  such  order  by  the  vendor  until  the  trial,  is 
not  conclusive  evidence  of  his  acceptance  of  it.     Ibid. 

49.  Property  in  a  chattel  is  not  changed  by  a  sale  and  delivery  on 
conditions  to  be  afterwards  performed,  if  they  are  not  performed  ; 
but  where  the  delivery  is  absolute  and  the  bargain  is  perfect  or 
capable  of  being  made  so  by  reference  to  something  else  or   an 
arbiter,  the  ownership  is  transferred.     Scott  v.  Wells,  VI.  357. 

50.  It  is  certain  enough  when  the  price  can  be  obtained  by  mere 
computation;  therefore  a  sale  of  a  large  raft  at  so  much  per  1000 
feet  and  delivery  to  the  buyer  changed  the  property,  though  it  was 
to  be  counted  and  that  was  not  done,  there  being  nothing  more  to 
be  done  by  the  seller.     Ibid. 

51.  A  general  agent  selling  a  chattel  may,  with  the  assent  of  the 
vendee,  rescind  the  contract  and  make  a  different  bargain.     Ibid. 

52.  An  agent  to  sell  a  chattel  is  a  witness  for  the  owner  in  a  suit 
for  its  price,  unless  his  negligence  or  misfeasance  be  proved,  and  the 
presumption  is  against  these.     Ibid. 

53.  Equity  will  relieve  a  party  from  the  effect  of  an  act  done  or 
contract  made  under  a  mistake  or  ignorance  of  a  material  fact.  Jeiilfs 
v.Fritz,  VII.  201. 

54.  A  vendor  and  vendee  of  land  appoint  an  artist  to  ascertain 
the  number  of  acres  in  the  tract,  which  was  sold  by  the  acre,  and 
upon  his  report  the  deed  was  executed  and  delivered,  and  bonds 
given  for  the  purchase  money.     Held,  that  in  an  action  on  the  bond, 
the  vendee  may  make  defence  on  the  ground  of  a  mistake  made  by 
the  artist  in  measuring  the  land.     Ibid. 

55.  In  an  action  of  debt  upon  a  bond  given   for   the  purchase 
money  of  land,  in  which  a  defective  title  is  set  up  as  a  defence, 
the  plaintiff  may  give  evidence  of  acts  done  by  himself  to  perfect 
the  title  after  suit  brought.     Dickinson  v.  Voorhces,  VII.  353. 

56.  V.  sold  and  conveyed  to  D.  several  tracts  of  land,  describing- 
each  tract  particularly,  in  the  deed,  and  as  containing  so  many  acres, 
amounting  in  the  whole  to  3235  acres,  and  took  his  bond  for  the 
purchase  money.     Upon  actual  survey  it  was   subsequently  ascer- 
tained that  one  of  the  tracts  was  deficient  in  quantity  445  acres : 
held,  that  this  did  not  furnish  the  vendee  with  a  defence  against  the 
payment  of  his  bond.     Ibid. 

57.  A.  vendee  who  has  received  his  deed  and  given  bonds  for  the 
payment  of  the  purchase  money,  before  they  become  due  suffers  the 
land  to  be  sold  by  the  sheriff  for  the  payment  of  encumbrances 
which  existed  before  he  purchased,  and  he  becomes  the  purchaser. 
Held,  that  although  his  purchase  money  was  not  due  when  he  pur- 
chased at  the  sheriffs  sale,  yet  in  an  action  to  recover  it  he  has  a 
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defence  only  to  the  amount  of  the  money  paid  to  the  sheriff  in  dis- 
charge of  the  encumbrances.     M'Ginnis  v.  Noble,  VII.  454. 

58.  Upon  a  parol  sale  of  land  which  is  in  the  actual  possession  of 
a  tenant  under  a  parol  lease,  and  the  agreement  of  the  vendor  that 
the  rent  should  be  paid  to  the  vendee  and  the  attornment  of  the 
tenant  to  him;  this  is  such  a  delivery  of  possession  to  the  vendee  as, 
with  proof  of  the  payment  of  the  purchase  money,  will  enable  him 
to  maintain  ejectment  upon  his  title.    Williams  v.  Landman,  VIII.  55. 

59.  If  bonds  and  a  mortgage  be  given  by  a  vendee  to  secure  the 
payment  of  the  purchase  money  of  the  land  sold,  it  is  competent,  in 
an  action  upon  the  bond,  for  the  vendee  to  prove  that  it  was  a  part 
of  the  contract  of  sale  that  the  vendor  was  to  look  alone  to  the  pro- 
perty sold  as  a  security  for  the  payment  of  the  purchase  money.  This 
proof,  when  made,  constitutes  no  defence  to  the  recovery  of  a  judg- 
ment upon  the  bond,  but  the  court  will  so  control  the  execution  of  it, 
that  it  shall  not  be  levied  upon  any  other  estate  or  property  of  the 
vendee.     Irwin  v.  Shoemaker,  VIII.  75. 

60.  In  an  action  of  ejectment  brought  to  enforce  the  payment  of 
the  purchase  money,  where  the  plaintiff  retains  the  legal  title,  it  is 
not  requisite  that  the  plaintiff  should  have  tendered  a  deed  before 
suit  brought,  where  he  claims  a  conditional  verdict :  it  is  sufficient 
if  done  on  the  trial. 

If  the  deed  filed  be  erased,  a  court  of  error  will  allow  the  plaintiff 
to  execute  a  new  one  in  its  stead.  Markley  v.  Swartzlandtr,  VIII. 
172. 

61.  On  the  21st  November  1835,  A.  purchased  at  auction  the  land 
of  B.  Both  signed  conditions  of  sale  stipulating  that  one-third  of  the 
purchase  money  was  to  be  paid  on  the  1st  April  1836,  when  title 
would  be  executed  and  possession  given.     On  the  8th  April  1836, 
C.  obtained  a  judgment  against  A.     On  the  next  day  a  deed  was 
executed  in  pursuance  of  the  conditions  of  sale,  and  the  first  instal- 
ment was  paid.     On  the  10th  April  1837,  D.  obtained  a  judgment 
against  A.     The  land  was  afterwards  sold  by  the  sheriff  as  the  pro- 
perty of  A.     Held,  that  C.'s  judgment  was  entitled  to  the  proceeds 
in  preference  to  that  of  D.     Stephen's  Appeal,  VIII.  186. 

62.  Where,  by  articles  of  agreement  for  the  purchase  of  land,  part 
of  the  money  is  to  be  paid  when  the  agreement  is  executed,  and  the 
articles  are  executed,  but  instead  of  money,  the  vendor  takes  the 
promissory  note  of  the  vendee  for  such  sum,  the  vendee  cannot  ob- 
ject to  its  payment  on  the  ground  of  encumbrances  on  the  title  then 
existing.     Roland  v.  Tiernan,  VIII.  193. 

63.  His  remedy  is  in  such  case  by  action  of  covenant  to  recover 
damages.     Ibid. 

64.  If  one  purchase  land  of  which  the  title  fails,  yet  if  a  third 
person  advance  money  to  the  vendor  in  part  payment,  on  the  repre- 
sentation of  the  purchaser  that  he  would  be  safe  in  so  doing,  and  the 
purchaser  gives  a  bond  to  such  third  person  for  the  amount,  he  cannot, 
in  a  suit  on  the  bond,  bar  a  recovery  on  the  ground  of  defect  of  title. 
Gilkeson  v.  Snyder,  VIII.  200. 
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65.  Agreement  between  a  Coal  and  Navigation  Company  and  an 
individual  for  the  purchase  of  a  boat  by  the  latter  of  the  former,  on 
terms  expressed  in  the  company's  printed  regulations,  one  condition 
of  which  was,  that  the  company  will  furnish  its  carriers  with  boats 
for  cash  at  cost  or  on  credit  with  interest,  but  that  the  ownership 
shall  remain  with  the  company  till  all  the  instalments  of  the  price  be 
paid,  with  a  clause  providing  for  a  bill  of  sale  at  the  close.    The  com- 
pany was  to  pay  the  tolls,  and  the  contractor  to  take  freight  from  no 
other  quarter.    The  boat  retained  its  place  in  the  company's  register, 
having  its  number  painted  in  letters  and  figures  on  its  stern,  not  dis- 
tinguishable from  the  other  boats  of  the  company.     Held,  that  the 
boatman  was  merely  the  servant  of  the  company  till  the  boat  was 
paid  for,  and  that  the  delivery  of  possession  of  it  during  this  agree- 
ment to  the  boatman  did  not  make  the  boat  his  so  as  to  be  levied  on 
by  his  creditors.     Lehigh  Company  v.  Field,  VIII.  232. 

66.  When  the  covenants  between  a  vendor  and  vendee  of  land  for 
the  payment  of  the  purchase  money  and  delivery  of  the  deed  are 
mutual   and  dependent,  the  vendor  must,  at  the  time  fixed  by  the 
contract,  have  in  him  such  a  title  as  he  covenanted  to  make,  other- 
wise the  vendee  may  elect  to  rescind  the  contract ;  but  when  these 
covenants  are  independent,  and  by  their  terms  the  payment  of  the 
purchase  money  in  part  precedes  the  execution  and  delivery  of  the 
deed,  it  is  not  a  good  defence  in  an  action  for  that  part  of  the  pur- 
chase money  that  the  vendor  had  not  then  power  to  make  a  good 
title.     Stitzd  v.  Kopp,  IX.  29. 

67.  A  sheriff's  sale  of  land  as  the  property  of  a  vendee  who  has 
not  paid  the  whole  amount  of  his  purchase  money  or  received  a  deed 
of  conveyance,  will  not  devest  the  lien  of  a  judgment  against  the 
vendor.     Creigh  v.  Shatto,  IX.  82. 

68.  If  the  vendor  of  lands,  holding  them  under  warrants  and  sur- 
veys, without  patents,  agrees  by  articles  of  agreement  made  with  the 
vendee,  to  give  the  vendee  immediate  possession  of  them,  which  is 
done,  and  agrees  also  well   and  sufficiently,  on  or  before  a  certain 
future  day,  to  convey  them  in   fee,  by  such  deed  or  deeds  as   the 
counsel  of  the  vendee  shall  reasonably  advise  and   devise,  on  the 
vendee  paying  the  one-half  of  the  purchase  money,  and  securing  the 
other  half,  by  giving  bonds  and  mortgage  on  the  lands,  to  be  paid  in 
two  annual  instalments,  with  the  interest  thereon  semi-annually  ;  and 
upon  the  vendee  failing  to  pay,  and  secure  the  purchase  money,  the 
vendor  or  his  heirs  or  devisees  take  possession  of  the  lands  again 
without  legal  process  or  the  consent  of  the  vendee,  or  those  claiming 
from  him,  they  cannot  retain  the  possession  until  the  vendee  or  those 
claiming  from  him  tender  or  pay  the  purchase  money  due;  but  the 
vendee  or  those  claiming  from  him  may  recover  in  ejectment  the 
possession  without  tendering  or  paying  the  purchase  money,  or  bring- 
ing it  into  court.      Gregg  v.  Patterson,  IX.  197. 

69.  But  if  the  vendor  or  those  claiming  from  him  recover  the  pos- 
session by  legal  process,  or  by  the  consent  of  the  vendee  or  of  those 
claiming  under  him,  he  or  they  may  retain  the  possession  until  they 
are  paid  the  purchase  money  due  or  it  is  tendered,  which  must  be 
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done  before  the  institution  of  an  ejectment  to  recover  the  possession 
Ibid. 

70.  Also,  if  after  the  vendor,  or  his  heirs  or  devisees,  have  reco- 
vered possession  by  ejectment  after  failure  to  pay  the  purchase  money, 
and  the  claim  of  the  vendee  has  become  vested  by  successive  mesne 
conveyances,  in  two  persons,  as  tenants  in  common,  one  of  whom 
conceiving  himself  entitled  to  the  whole  claim  of  the  original  vAndee 
exclusively,  pays  the  whole  of  the  purchase  money,  which  had  become 
payable,  to  the  heirs  or  devisees  of  the  original  vendor,  and  takes 
conveyances  from  them,  whereby  he  acquires  their  possession  and 
right  to  the  land,  he  may  retain  the  possession  of  the  whole  against 
the  other  tenant  in  common,  or  his  heirs,  until  they  pay  or  tender 
the  one-half  of  the  purchase  money  paid  by  him,  which  must  be  paid 
or  tendered  before  they  can  maintain  an  ejectment  to  recover  the 
possession.  Ibid. 

71.  So  if  the  tenant  in  common,  after  paying  the  whole  of  the 
purchase  money,  is  compelled  to  bring  an  action  of  ejectment  against 
persons  in  possession  and  claiming  a  portion  of  the  land  under  an 
adverse  title,  for  the  purpose  of  recovering  the  possession  thereof,  in 
which  he  succeeds,  but  has  been  obliged  to  expend  about  $400  in 
prosecuting  the  suit  and  effecting  a  recovery  of  the  possession,  he 
will  not  be  compelled  to  let  the  heirs  of  the  other  tenant  in  common 
into  the  possession  of  their  undivided  moiety  until  they  pay  or  tender 
him  the  one-half  of  such  expense,  which  if  it  cannot  be  agreed  on, 
as  to  amount,  by  the  parties,  may  be  ascertained  and  fixed  by  the 
jury  who  try  the  cause ;  and  the  court,  though  the  verdict  be  in  favour 
of  the  plaintiffs,  will  take  care  that  execution  shall  not  be  had  until 
one-half  of  such  expense  be  paid.     Ibid. 

72.  But  where  such  tenant  in  common,  in  possession  of  the  land, 
erects  buildings  and  makes  substantial  and  valuable  improvements 
thereon,  without  the  consent  of  the  heirs  of  the  other  tenant  in  com- 
mon, though  done  under  the  impression,  most  probably,  that  he  was 
sole  owner  of  the  land,  and  the  heirs  of  the  other  tenant  in  common 
most  probably  ignorant  of  their  right  and  claim  to  it,  he  cannot  claim 
to  be  reimbursed  one-half  of  the  cost  and  expense  of  erecting  such 
buildings  and  making  such  improvements,  by  the  heirs  of  the  other 
tenant  in  common.     For  this  he  is  without  a  remedy,  further  than 
the  rents,  issues  and  profits  received  by  him  from  the  property  may 
reimburse  him. 

VENIRE. 

FEE  BILL,  8. 

VERDICT. 

CONDITIONAL  VERDICT. 
EJECTMENT,  10. 
JURY,  1. 
TRESPASS,  12. 
WRIT  OF  ERROR,  5. 
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VOTER. 

EVIDENCE,  63. 

WAGER. 

BETTING. 

1.  A  notice  to  a  stakeholder  not  to  pay  over  money  deposited  in 
his  hands  upon  an  illegal  wager,  must  come  from  the  owner  of  the 
money ;  a  notice  from  the  person  who  made  the  bet  and  deposited 
the  money  on  behalf  of  the  owner,  is  ineffectual  to  enable  the  owner 
to  recover  it  back.     Reicldy  v.  Maclay,  II.  59. 

2.  Money  contributed  by  individuals  and  deposited  in  the  hands 
of  a   stakeholder  as  a  wager  upon  the  result  of  an  election,  cannot 
be  recovered  back  in  a  joint  action  by  the  contributors.     Mytingcr 
v.  Springer,  III.  405. 

3.  Money  lost  by  a  wager  upon  an  election,  and  paid  over  to  the 
winner,  cannot  be  recovered  back  from  him  by  means  of  a  foreign 
attachment  at  the  suit  of  a  creditor  of  the  loser.     Speise  v.M'Coy, 
VI.  485. 

WAGES. 

MASTER  AND  SERVANT,  1,  2,  3. 

WAGONER. 

A  wagoner  who  carries  goods  for  hire,  thereby  contracts  the  re- 
sponsibility of  a  common  carrier,  whether  transportation  be  his 
principal  and  direct  business,  or  an  occasional  and  incidental  em- 
ployment. Gordon  v.  Hutckinson,  I.  285. 

WAREHOUSE-MAN. 

LIEN,  7. 

WARRANT  AND  SURVEY. 
ABANDONMENT,  1. 
DONATION  LAND,  3. 
EVIDENCE,  57. 
IMPROVEMENT,  1. 
VENDOR  AND  VENDEE,  68,  69,  70,  71,  72. 

1.  A  return  of  survey  into  the  Surveyor-General's  office,  and  a  lapse 
of  twenty-one  years  afterwards,  without  any  attempt  made  during 
that  time  to  take  exception  or  object  to  it,  is  conclusive  evidence 
that  it  was  regularly  made. 

Reputation  and  hearsay  is  such  evidence  as  is  entitled  to  respect 
in  a  question  of  boundary,  when  the  lapse  of  time  is  so  great  as  to 
render  it  difficult  to  prove  the  existence  of  the  original  landmarks. 
Nieman  v.  Ward,  I.  68. 

2.  It  is  essential  to  the  validity  of  a  title  founded  upon  a  warrant 
and  survey  as  against  an  intervening  right,  that  the  survey  shall  have 
been  returned  within  seven  years  ;  for  otherwise,  notwithstanding  the 
property,  which  was  unseated,  may  have  been  assessed  and  the  taxes 
paid  by  the  owner;  that  he  used  it  as  wood-land  for  the  purpose  of 
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supplying  the  farm  on  which  he  resided  with  fire-wood,  rails,  and 
timber ;  that  he  claimed  title,  and  this  with  the  knowledge  of  the 
improver ;  yet  after  the  lapse  of  seven  years,  his  right  is  for  ever 
postponed.  Strauch  v.  Shoemaker,  I.  166. 

3.  A  survey  which  has  never  been  returned  to  the  land-office,  is 
not  evidence  of  an  adverse  title  without  a  warrant,  or  other  evidence 
of  one  besides  its  recital  in  the  survey.     Kester  v.  Rocket,  II.  365. 

4.  If  several  undescriptive  warrants,  granted  to  one  individual,  be 
located  upon  adjoining  lands,  the  deputy-surveyor  may  return  one 
general   draft  of  the  whole  quantity  of  land,  without  running  the 
division  lines  on  the  ground,  or  marking  them  upon  the  return  of 
survey ;  and  such  return  vests  a  good  title  in  the  purchaser.  Stevens 
v.  Hughes,  III.  465. 

5.  A  warrant  taken  for  land  in  August  1776,  in  the  name  of  R.  M., 
whereon  a  survey  was  made  in  1787 ;  a  settlement  made  on  it  in 
1825  by  the  lessee  of  H.  G.  &/  H.  W.,  claiming  to  be  the  owners  of 
the  warrant   and  land,  which  was  assessed  with  county  taxes  from 
1805  till  1817  inclusive,  and  sold  by  the  commissioners  of  the  county 
on  account  of  the  taxes  not  being  paid,  in  1820,  at  which  sale  the 
commissioners  bought  the  land  and  sold  it  again  in  1830,  and  after 
passing  through  the  hands  of  three  persons,  the  land  was  purchased 
and  redeemed  in   1831  by  the  lessors  of  the  tenant,  who  was  still 
residing  thereon,  cannot  be  considered  as  abandoned. 

Such  warrant  would  seem  to  be  good  and  rendered  available  by 
the  Acts  of  Assembly  of  the  9th  April  1781  and  the  5th  April  1782, 
notwithstanding  it  was  granted  by  the  Penns,  former  proprietaries 
of  the  State,  as  a  province,  after  the  4th  July  1776,  when  it  ceased 
to  belong  to  the  Penns,  and  became  an  independent  State.  Cleav- 
inger  v.  Rytnar,  III.  486. 

6.  If  A.,  believing  himself  to  be  the  owner  of  land  under  a  war- 
rant and  survey,  which  happen  to  be  void,  leases  it  for  a  term  of 
years  to  a  tenant,  who,  according  to  the  terms  of  his  lease,  erects  a 
dwelling-house  and  makes  other  improvements,  and  resides  with  his 
family  thereon  until  the  expiration  of  the  lease,  when  he  obtains  a 
warrant  for  the  land  in  his  own  name,  founded  on  his  personal  resi- 
dence while  he  was  a  lessee  to  A.,  the  latter  will  be  entitled  to  the 
benefit  of  such  improvement.     Ibid. 

7.  A  settler  who  makes  his  residence,  by  mistake  or  otherwise,  on 
land  previously  appropriated,  obtains  no  title  by  settlement  to  the 
adjoining  land,  over  which  he  has  cleared  and  cultivated  and  extend- 
ed his  enclosures.     Adams  v.  Jackson,  IV.  55. 

8.  But  if  he  builds  a  house  on  the  opposite  side  of  the  400  acres 
of  vacant  land  to  his  improvements  and  enclosures,  which  he  lets  to 
tenants,  who  reside  therein  with  their  families,  so  as  to  keep  up  a 
continuous  residence,  such   residence  may  be  connected  with  the 
vacant  land  cleared,  enclosed,  and  cultivated  by  him,  so  as  to  give 
him  a  pre-emption  right  to  the  same,  including  400  acres,  if  there 
be  so  much.     Ibid. 

9.  A  survey  made  in  1807,  in  pursuance  of  a  warrant  dated  the 
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same  year,  upon  land  described  therein,  for  which  the  whole  of  the 
purchase  money  was  paid  to  the  State,  and  the  surveying  fees  paid 
to  the  deputy-surveyor,  who  in  the  same  year  made  out  and  forward- 
ed a  return  thereof  to  the  Surveyor-General  by  a  private  person, 
who,  as  he  testified,  delivered  the  same  to  the  Surveyor-General, 
who,  upon  the  receipt  thereof,  said  it  would  not  close,  but  no  com- 
munication was  made  to  the  deputy-surveyor  or  the  owner  of  the 
warrant  of  any  objection  to  its  acceptance,  and  in  1830  the  deputy- 
surveyor  being  advised  by  one,  who  happened  to  inquire  for  the 
survey  in  the  Surveyor-General's  office,  that  none  was  to  be  found 
there,  made  out  immediately  a  second  return,  similar  to  the  first, 
which  was  forwarded  and  accepted :  Held,  that  the  owner  of  the 
warrant  was  not  to  blame,  and  that  his  right  to  the  land  was  not 
affected  by  the  failure  to  have  the  survey  returned  and  accepted. 
Ibid. 

10.  If  a  deputy-surveyor,  either  through  mistake  or  design,  in 
returning  a  survey  made  by  him,  excludes  part  of  the  land  included 
by  him  in  running  and  marking  the  lines  on  the  ground  agreeably  to 
the  wish  of  the  owner  of  the  warrant,   but  returns  it,  without  the 
knowledge  of  the  owner,  according  to  other  lines  actually  run  and 
marked  on  the  ground,  it  is  the  duty  of  the  owner  to  apply  for  redress 
to  the  Surveyor-General  or  the  Board  of  Property  within  a  reason- 
able time  after  he  discovers  the  mistake  or  fraud  of  the  deputy ; 
otherwise  he  will  be  taken  to  have   acquiesced  in  and  be  concluded 
by  it,  and  not  be  permitted  to  controvert  a  right,  acquired  by  an- 
other from  the  State,  to  the  excluded  land,  whether  acquired  before 
or  after  his  return.     Ibid. 

11.  A  defendant  in  ejectment  having  proved  a  title  by  actual  set- 
tlement, it  is  not  competent  for  the  plaintiff  to  show  that  the  defend- 
ant had  purchased  and  claimed  under  another  title  by  warrant  and 
survey ;  for,  even  if  true,  the  prior  title  would  not  merge  in  the 
latter.      Turner  v.  Water  son,  IV.  171. 

12.  Superintending  a  survey,  or  paying  the  fees,  is  sufficient  evi- 
dence of  ownership  of  the  application  or  warrant  upon  which  it  is 
made,  unless  rebutted  by  evidence  of  ownership  'in  the  person  in 
whose  name  the  application  was  entered  or  the  warrant  was  issued. 
Ibid. 

13.  The   superintendence   and   payment   of  the  expenses  of  the 
execution  of  a  warrant  are  presumptive  evidence  of  ownership;  but 
it  may  be  rebutted  by  proof  of  the  actual  ownership,  and  then  the 
execution  of  it  will  enure  to  the  benefit  of  the  real  owner.      Orr  \. 
Cunningham,  IV.  294. 

14.  In  making  an  official  survey  intended  to  adjoin  an  old  survey, 
if  by  mistake  it  does  not  adjoin,  the  error  may  be  corrected  at  any 
time  before  the  survev  be  returned  ;   and  a  settler  or  warrantee  mak- 
ing a  survey  and  marking  a  line,  if  he  find  he  Ins  not  a  sufficient 
quantity,  may  abandon  that  line  and  take  more  at  any  time  before 
another   person    acquires    rio-ht   to  the    adjoining  land.      Maris  \. 
Hanna,  IV.  348. 
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15.  Warrant  granted  in  1GS3  by  the  proprietary,  at  the  request 
of  Richard  Wall,  Sen.,  and  partners,  late  purchasers  of  1100  acres, 
to  survey  a  lot  in  the  back  street  of  the  city  of  Philadelphia.     A 
will  in    1697-8,   signed   R\chard    Wall,  devising  his  estate,   land, 
plantation,  &,c.,  in  Cheltenham  township,  to  his  granddaughter  in 
tail,  without  survey,  patent,  &c.  of  the  1100  acres,  is  no  evidence 
that  they  are  the  same  lands.     Shoemaker  \.  Hujfnagk,  IV.  437. 

16.  The  warrant  being  to  Richard  Wall,  Sen.,  and  partners,  and 
the  will   by  Richard  Wall,  the  tendency  of  the  proof  is,  that  the 
warrantee  and  the  testator  were  different  persons.     Ibid. 

17.  A  warrant  for  a  city  lot  granted  in  1683,  and  remaining  un- 
located,  is  not  capable  of  being  entailed  by  devise  in  tail  of  a  man's 
land  and  plantation.     Ibid. 

18.  Such  lot  cannot  be  considered  appurtenant  to  country  land, 
unless  the  owner  of  the  country  land  were  a  first  purchaser ;  nor  can 
it  be  so  considered,  where,  on  the  face  of  the  warrant,  it  was  granted 
on  special  request.     Ibid. 

19.  Surveys  are  presumed  to  be  made  for  him  who  is  the  owner 
of  the  warrants  at  the  time,  though  there  be  no  evidence  that  they 
were  made  for  him ;  and  they  are  his,  though  made  at  the  instance 
and  for  the  benefit  of  another,  who  had  no  right  to  the  warrants. 
Urkct  v.  Coryell,  V.  60. 

20.  Where  warrants  were  obtained  from  the  Commonwealth  in 
1793,  on  which  the  purchase  money  was  paid  at  the  time,  surveys 
made  in  the  next  month,  embracing  the  land  in  dispute,  and  returned 
into  the  Land  Office  and  accepted  in  February  1794,  there  can  be 
no  such  thing   as  abandonment  by  which  the  title  can  be  lost ;  and 
if  there  be  nothing  else  on  the  subject,  it  is  error  to  leave  it  to  the 
jury  to  say  whether  there  has  been  an  abandonment  or  not.   Bunting 
v.  Young,  V.  188. 

21.  A  warrant  surveyed  on  land  which  has  been  improved  by  an- 
other, is  not  absolutely  void,  but  may  be  avoided  at  the  instance  of 
the  improver,  unless  he  has  abandoned  his  right  before  or  after  the 
survey.     Miller  v.  Cresson,  V.  284. 

22.  If  a  warrant  for  vacant  land  be  put  into  the  hands  of  the  de- 
puty-surveyor, and  the  land  is  bounded  by  older  surveys  made,  marked 
upon  the  ground  and  returned,  the  deputy  may  execute  such  warrant 
by  adopting  the  old  lines -and  returning  the  survey  accordingly,  with- 
out actually  going  upon  the  ground.     Quin  v.  Brady,  VIII.  139. 

23.  K.,  by  connecting  his  warrant  with  R.'s  improvement,  when 
it  otherwise  would  have  been  void,  got  a  warrant  and  survey  and 
patent  for  350  acres  of  land.     Held,  that  it  was  error  to  instruct  the 
jury  that  R.  could  not  hold  against  K.  without  paying  his  proportion 
of  the  expenses  of  the  warrant,  survey  and  patent,  when  there  was 
evidence  that  R.,  by  K.'s  agreement  at  the  time,  was  to  get  50  acres, 
clear  of  all  expenses,  and  R.  held  possession  and  paid  the  taxes  for 
that  portion.     Rose  v.  Klingcr,  VIII.  178. 

24.  Strictly  and  properly  speaking,  a  warrant  and  survey  thereon, 
although  the  purchase  money  be  paid  to  the  State,  does  not  consti- 
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tule  a  legal  in  contradistinction  to  an  equitable  title  for  the  land 
embraced  by  it.  The  warrant  is  a  mere  authority  to  survey  the  land 
for  the  benefit  of  the  warrantee  or  owner  thereof.  It  contains  no 
grant  or  conveyance  of  the  land.  This  is  effected  by  the  execution 
of  a  patent-deed  on  the  part  of  the  State,  after  the  survey  shall  have 
been  made  and  returned  on  the  warrant.  But  a  patent  does  not  give 
the  patentee  any  superior  advantage,  in  respect  to  the  land,  unless  he 
be  legally  entitled  to  it.  For  a  warrantee  without  a  patent,  if  he  be 
legally  and  equitably  entitled  to  a  patent,  may  recover  the  land  in 
ejectment  from  the  patentee,  who  is  not  entitled  thereto,  as  he  had 
no  right  to  obtain  it.  Gregg  v.  Patterson,  IX.  197. 

WARRANTY. 
DEED,  32. 
EVICTION,  1. 
EVIDENCE,  40. 

The  heirs  or  devisees  of  the  grantee  in  a  deed  may  maintain  a 
joint  action  upon  a  covenant  of  warranty.  Paul  \.  Whitman,  III, 
407. 

WASTE. 

1.  A  testator's  declarations  of  intention  in  his  lifetime  as  to  the 
relative  powers  of  those  beneficially  entitled  under  a  trust  created  by 
his  will,  are  inadmissible  in  an  action  for  waste  by  the  trustee  against 
the  equitable  tenant  for  life.      Woodman  v.  Good,  VI.  109. 

2.  An  equitable  tenant  for  life  is  liable  to  an  action  of  waste  at  the 
suit  of  the  trustee-in-fee  of  the  legal  estate.     Ibid. 

3.  In  such  suit,  the  plaintiff  need  not  name  himself  trustee.  Ibid 

WATERCOURSE. 
CASE,  1. 

Where  several  persons  unite  in  the  purchase  of  a  piece  of  ground, 
and  divide  the  same  into  smaller  lots,  upon  each  of  which  a  house  is 
built,  and  then  partition  is  made  between  them,  each  must  so  regu- 
late and  grade  his  own  lot  as  that  the  water  that  falls  or  accumulates 
upon  it  shall  not  run  upon  the  lot  of  his  neighbour.  Bentz  \.  Arm- 
strong, VIII.  40. 

WAY. 

CANAL,  2. 
GRANT. 

It  is  a  question  of  law  for  the  court  whether  a  party  demanding 
and  receiving  from  an  adjoining  lot-holder  the  payment  of  money 
towards  laying  down  water-pipes  in  an  alley,  is  estopped  from  deny- 
ing a  subsequent  purchaser's  right  to  the  use  of  the  alley.  Whether 
the  facts  raise  a  presumption  of  a  grant  is  a  question  of  fact  for  the 
jury.  Lewis  v.  Carstairs,  V.  205. 
ix.  —  58  2  o 
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The  way-going  crop  to  which  a  tenant  is  entitled  upon  his  leaving 
demised  premises,  includes  as  well  the  straw  as  the  grain,  which  he 
may  remove  and  dispose  of  as  he  pleases,  being  subject  only  to  the 
terms  of  his  contract,  and  not  to  any  supposed  custom  of  the  coun- 
try on  that  subject.  Craig  v.  Dale.,  I.  501). 

WEST  PHILADELPHIA. 
BOROUGH,  2. 

WIDOW. 

DISSEISIN,  1. 
DISTRESS,  1. 
INTEREST,  6. 
INTESTATE,  6. 
LIMITATION,  7. 

1.  The  acceptance  by  a  widow  of  her  share  of  her  deceased  hus- 
band's intestate  estate,  under  the  Statute  of  Distributions,  is  not  an 
election  such  as  will  bar  her  from   recovering  dower  out  of  land 
which  her  husband  had  aliened  in  his   lifetime.      Leinawcavcr  v. 
Stoever,  I.  100. 

2.  The  interest  which  a  widow  has  in  the  estate  of  her  deceased 
husband  is  realty ;  and  upon  a  proceeding  in  partition  in  the  Or- 
phans' Court  under  the  intestate  law,  and  the  confirmation  of  the 
estate  to  the  heir,  the  widow's  interest  still  remains  realty,  and  not 
subject  to  the  control  of  a  husband,  unless  by  deed  duly  executed 
and  acknowledged  by  the  wife  as  provided  by  law.    Miller  v.  Lcidig, 
III.  456. 

WILL. 

EVIDENCE,  80. 
DEVISE,  32. 
NUNCUPATIVE  WILL. 
RIVER,  G. 
WASTE,  1. 

1.  It  is  not  necessary  to  the  legal  probate  of  a  will,  that  the  wit- 
ness should  be  able  to  say,  that  the  testator  expressly  acknowledged 
the  instrument  to  be  his  will :  it  is  sufficient  that  he  declared  the 
execution  of  it  to  be  his  act  and  deed.     Lay  v.  Kennedy,  I.  396. 

2.  An  instrument,  limited  by  a  condition  as  to  its  operation,  can- 
not be  admitted  to  probate  as  a  will  after  failure  of  the  contingency, 
on  the  happening  of  which  it  was  to  have  taken  effect.     Case  of 
Todd's  Will,  II.  145. 

3.  One,  in  contemplation  of  a  journey,  thus  begins  an  informal 
testamentary  paper :  "  My  wish,  desire,  and  intention  now  is,  that 
if  I  should  not  return,   (which  I  will,  no  preventing  Providence,) 
what  I  own  shall  be  divided  as  follows." — Held,  that  upon  his  return 
and  subsequent  death,  the  instrument  ought  not  to  be  admitted  to 
probate.     Ibid. 

4.  The  legal  construction  of  a  will  cannot  be  explained  or  altered 
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by  parol  declarations  of  the  testator  of  his  understanding  of  its 
meaning,  or  his  intention  to  do  something  else.  Comfort  v.  Mather, 
II.  450. 

5.  The  word  "  obsolete"  written  by  a  testator  on  the  margin  of 
his  will,  but  not  signed  by  him,  or  any  person  for  him,  in  the  mode 
prescribed  by  the  sixth  section  of  the  Act  of  Sth  April  1833,  does 
not  operate  as  a  revocation  of  the  will  under  the  thirteenth  section 
of  that  Act. 

Parol  declarations  of  a  testator,  as  to  his  intention  of  dying  intes- 
tate, are  inadmissible  to  show  a  revocation  of  his  will.  Lewis  v. 
Lewis,  II.  455. 

G.  Where  a  decedent  was  able  to  come  down  stairs  to  receive  and 
converse  with  visitors,  and  to  walk  in  the  street,  and  died  the  next 
day  from  a  rupture  of  the  lungs;  held  not  to  be  such  extremity  of 
last  sickness  as  authorized  a  nuncupative  will  under  the  Gth  section 
of  the  Act  of  Sth  April  1833.  Werkheiser  v.  Werkheiscr,  VI.  184. 

7.  It  is  no  reason  for  not  admitting  a  will  to  probate  that  its  pro- 
visions may  be  obscure  and  uncertain.     Ibid. 

8.  Declarations  or  admissions  of  one  of  several  devisees  or  lega- 
tees named  in  a  supposed  will,  tending  to  prove  that  the  alleged  tes- 
tator was  not  of  sufficiently  sound  mind  at  the  time  to  make  it,  or 
being  very  weak  in  mind  was  improperly  influenced  to  make  it  con- 
trary to  what  he  would  otherwise  have  done,  are  not  admissible  on 
the  trial  of  a  feigned  issue  directed  by  the  Register's  Court,  to  try 
its  validity.     Hauberger  v.  Root,  VI.  431. 

9.  Whether  made  before  or  after  the  will,  or  by  one  who  was  a 
party  to  the  feigned  issue,  where  they  may  affect  others  not  in  privity 
with  him,  is  not  material.     Ibid. 

10.  Nor  is  evidence  admissible  on  such  issue  to  prove  that  the 
testator  some  fourteen  years  before  furnished  a  son  with  money  to 
buy  a  farm,  so  that  he  would  receive  more  than  his  share.     Ibid. 

11.  Testator  desired  his  executors  to  pay  a  certain  sum  of  money 
to  a  benevolent  society,  if  any  existed,  to  alleviate  the  suffering  of 
the  most  prudent  poor,  but  not  the  intemperate,  in  procuring  food, 
clothing  and  other  necessaries  which  such  persons  want  in  winter. 
A  society  whose  objects  were  the  promotion  of  the  temperance  cause 
by  the  diffusion  of  temperance  knowledge,  the  circulation  of  the 
pledge  of  total  abstinence  from  all  intoxicating  liquors,  and  the  dis- 
pensation of  the  charity  of  the  association  to  the  suffering  poor  of 
Philadelphia  and  its  districts,  of  good  moral  character,  who  do  not 
use  intoxicating  liquors  as  a  beverage,  held  not  entitled  to  the  legacy. 
Grandom's  Estate,  VI.  537. 

12.  It  is  not  important  that  a  list  of  charities  referred  to  by  the 
testator  in  his  will,  was  no  part  of  the  will,  and  that  it  was  not  ad- 
mitted to  probate  as  testamentary.     A  chancellor  would  regard  it  as 
controlling  the  discretion  of  the  executors  in  the  dispensation  of  the 
charities.     Ibid. 

13.  It  is  essential  to  the  probate  of  a  will,  to  which  the  alleged 
testator  did  not  sign  his  name  but  made  his  mark,  that  it  should  be 
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proved  by  two  witnesses  that  he  was  so  infirm  as  to  be  unable  to 
write  his  name :  it  is  not  sufficient  that  it  should  have  been  testified 
by  one  witness  that  he  was  unable  to  write,  and  by  the  two  sub- 
scribing witnesses  that  he  acknowledged  the  instrument  to  be  his 
last  will  and  testament  after  he  had  put  his  mark  to  it.  Cavetfs 
Appeal,  VIII.  21. 

14.  Will  made  16th  April  1837 :  the  defendants  alleged  another 
will  made  about  the  17th  June  1837,  different  in  its  dispositions, 
revoking  former  wills,  and  that  it  was  destroyed  or  suppressed  by 
fraud. 

Held,  1.  That  if  such  destruction  or  suppression  is  shown  ex- 
pressly or  by  circumstances,  and  that  the  dispositions  of  the  second 
will  are  inconsistent  with  those  of  the  first,  it  amounts  to  a  revoca- 
tion. 

2.  When  the  second  will  cannot  be  found,  and  the  question  is 
what  became  of  it,  the  first  presumption  is  that  it  was  in  the  pos- 
session of  the  testator,  and  that  he  cancelled  it ;  but  if  it  was  in  the 
possession  practically  of  the  wife  or  executor  whose  interests  are 
adverse  to  it,  proof  ought  to  be  given  on  the  subject,  and  the  absence 
of  proof  is  an  argument  against  the  presumption. 

3.  In  case  of  spoliation  or  fraud  in  respect  to  the  second  will,  it 
is  not  necessary  to  show  its  contents,  or  in  what  respect  it  revoked 
the  first,  as  must  be  done  in  ordinary  cases.  Jones  v.  Murphy,  VIII. 
275. 

WITNESS. 

BILLS  OF  EXCHANGE,  &,c.,  16. 
COMMON  CARRIER,  11. 
COSTS,  4,  5. 
DEED,  34. 
EJECTMENT,  12,  18. 
EVIDENCE,  100,  106,  110. 
MECHANIC'S  LIEN,  4. 
OFFICER,  8. 
PARTNERSHIP,  30. 
REPLEVIN  BOND,  4. 
SCHOOL,  2. 
TRESPASS,  12,  13. 
VENDOR,  &LC.,  16,  52. 

1.  In  a  question  between  the  holder  and  endorser  of  a  note  re- 
garding the  exoneration  of  the  latter  on  the  ground  of  the  negligence 
of  the  holder,  it  is  error  to  permit  the  endorser  to  give  evidence  of 
the  ability  of  the  payor  at  a  period  when  it  was  not  in  the  power  of 
the  holder  to  enforce  payment.     Bank  of  Pennsylvania  v.  Reed,  I. 
101. 

2.  In  an  action  of  debt  upon  a  written  obligation  in  the  name  of 
the  obligee  for  the  use  of  another,  where  the  defence  made  is  that 
the  obligation  was  paid  to  the  obligee  before  his  transfer  of  it  to  him 
for  whose  use  the  suit  is  brought,  the  obligee  is  not  made  a  compe- 
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tent  witness  by  the  payment  of  all  the  costs  which  have  and  may 
accrue  in  the  action.     Stroh  v.  Hess,  I.  147. 

3.  Any  one  who  is  not  a  party  to  a  suit  on  the  record  is  presumed 
to  be  free  from  interest  and  competent  to  testify,  until  the  contrary 
be  made  to  appear  by  proof.    Hence,  in  an  action  against  a  sheriff's 
sureties  to  recover  the  amount  of  a  writ  of  Jieri  facias  which  came 
to  the  hands  of  the  sheriff's  deputy  for  execution,  the  deputy  is  a 
competent  witness  for  the  defendant,  unless  it  be  proved  by  the  plain- 
tiff that  he,  in  consequence  of  negligence  or  misfeasance,  had  made 
-himself  liable  to  his  principal  for  the  amount  of  the  writ.     Juniata 

Bank  v.  Beale,  I.  227. 

4.  It  is  error  to  permit  a  witness  to  testify  respecting  a  fact  of 
which  he  has  not  the  means  of  knowledge.     Hiester  v.  Laird,  I. 
245. 

5.  In  an  action  of  ejectment  by  a  vendor  against  one  who  pur- 
chased the  land  as  the  property  of  the  vendee  at  sheriff's  sale,  the 
vendee  is  not  a  competent  witness.     Jones  v.  Patterson,  I.  321. 

6.  In  a  scire  facias  upon  a  mechanic's  lien  against  the  owner  of 
a  building,  and  the  contractor  who  constructed  it,  by  him  who  fur- 
nished the  lumber,  in  which  it  appeared  that  the  contractor  had  been 
fully  paid  for  his  work  and  materials,  he  is  not  a  competent  witness 
for  the  owner.     But  he  may  be  made  competent  by  a  release  from 
the  owner  for  his  liability  over  to  him  for  costs,  to  which  he  might 
be  subjected  in  the  event  of  a  recovery  against  him.     Dickinson 
College  v.  Church,  I.  462. 

7.  In  an  action  against  partners,  upon  a  note  signed  with  the  name 
of  the  firm  after  it  was  dissolved,  the  one  who  signed  being  willing 
to  testify,  and  having  been  first  released  by  the  plaintiff  from  any 
other  action  on  the  note,  is  a  competent  witness.    Whitehead  v.  The. 

'      Bank  of  Pittsburgh,  II.  172. 

8.  An  indirect  and  contingent  liability  of  a  witness  is  not  suf- 
ficient to  exclude  his  testimony  on  the  ground  of  interest :  it  affects 
only  his  credibility.     Irvine  v.  Lumbermen's  Bank,  II.  190. 

9.  In  an  action  by  a  passenger  against  a  stage-owner  to  recover 
the  value  of  a  trunk  and  its  contents  cut  and  carried  away  from  the 
stage,  the  plaintiff  is  not  a  competent  witness  to  prove  that  there 
was  money  in  the  trunk,  or  the  amount.     David  v.  Moore,  II.  230. 

10.  The  true  test  of  a  witness's  competency  on  the  ground  of  hi« 
religious  principles  is,  whether  he  believe  in  the  existence  of  a  God 
who  will  punish  him  if  he  swear  falsely :  and  within  this  rule  are 
comprehended  those  who  believe  future  punishments  not  to  be  eternal. 
Cubbison  v.  M'Creary,  II.  262. 

11.  Merely  being  one  of  a  church  council,  without  any  concern 
in  a  suit  brought  for  the  use  of  the  church,  or  personal  interest  in 
the  result,  does  not  disqualify  a  witness.     Shortz  v.  Unangst,  III. 
45. 

12.  Although  a  member  of  an  association,  not  served  with  pro- 
cess, cannot  ordinarily  be  a  witness  to  prove  the  liability  of  those 

ix.— 2o* 
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who  are  served,  and  plead  to  issue,  yet  if  such  member  was  the 
agent  of  the  association  to  make  the  contract,  the  plaintiff  may 
examine  him  to  prove  the  contract  and  his  authority.  Ridgely  v. 
Dobson,  III.  118. 

13.  No  definite  rule  can  be  expressed  to  control  the  necessity  of 
having  the  personal  attendance  of  a  witness,  or  what  degree  of  ina- 
bility to  attend  will  enable  the  party  to  read  his  deposition.     This 
must,  in  some  measure,  depend  upon  the  sound  discretion  of  the 
court,  and  the  circumstances  of  each  particular  case.     But  the  exer- 
cise of  such  discretion  may  be  the  subject  of  review  on  a  writ  of 
error.     Parks  v.  Dunkle,  III.  291. 

14.  A  party  to  a  suit  is  a  competent  witness  to  prove  the  service 
of  notice  on  the  opposite  party.     Siltzell  v.  Michael,  HI.  329. 

15.  It  is  not  a  good  objection  to  the  competency  of  a  witness  pro- 
duced by  a  defendant,  that  he  has  an  interest  in  the  plaintiffs  re- 
covery.    Ralph  v.  Brawn,  III.  395. 

16.  If  a  legal   plaintiff  be  admitted  to  testify  by  reason  of  his 
having    assigned  his  claim    to    another,  for  whose  use  the  suit  is 
brought,  it  is  error  afterwards  to  admit  evidence  of  another  claim, 
which  the  plaintiff  had  not   assigned.     Finney  v.  Ferguson,  III. 
413. 

17.  The  objection  to  the  competency  of  the  grantor  to  give  evi- 
dence to  invalidate  his  deed  is  founded  on  interest,  not  on  the  sup- 
posed rule  that  being  a  party  he  is  estopped,  like  the  party  to  a 
negotiable  instrument.     Kronk  v.  Kronk,  IV.  127. 

18.  Conveyance  to  A.  and  his  heirs,  the  grantor  is  a  competent 
witness  to  prove  that  the  deed  as  given  and  received  at  the  time  of 
its  execution,  was  to  A.  for  life,  remainder  to  B.  in  fee.     Ibid. 

19.  If  one  who  is  interested  that  the  plaintiff  shall  recover,  be 
called  by  the  defendant  and  examined  as  a  witness  as  to  a  particular 
fact,  he  is  thereby  made  a  competent  witness  for  the  plaintiff  as  to 
other  facts.     Turner  v.Waterson,  IV.  171. 

20.  It  is  not  a  good  objection  to  the  competency  of  a  witness,  that 
he  believes  himself  to  be  interested  in  the  event  of  the  suit,  when  in 
fact  he  is  not  so.     Cassiday  v.  M'Kenzie,  IV.  282. 

21.  In  a  suit  against  a  Canal  Company  for  raising  a  dam  whereby 
the  plaintiff's  ground  was  overflowed  and  damage  done  to  a  furnace 
there  being  erected,  the  defendants  may,  on  a  cross-examination,  ask 
the  plaintiff's"  witness  whether  a  manager  of  the  company  did  not  in- 
form him  of  their  intention  to  raise  the  dam,  he  being  then  owner, 
the  defendants  stating  at  the  same  time  their  intention  to  prove  the 
plaintiff's  knowledge  of  this  notice ;    and   such   notice   materially 
affects  the  plaintiffs  right  to  recover.     Schuylkill  Navigation  Co. 
v.  Farr,  IV.  362. 

22.  A  stockholder  in  a  company  is  a  witness  in  an  ejectment  by 
the  company  to  prove  service  of  a  notice  on  defendant's  agent,  and 
the  admission  of  such  person  that  he  was  agent,  and  that  notice  was 
served  on  him.     Union  Canal  Co.  v.  Loyd,  IV.  393. 
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23.  In  a  suit  in  partition,  a  judgment  creditor  of  the  plaintiff  who 
swears  that  he  has  a  slim  chance  of  getting  the  amount  of  his  judg- 
ment, unless  the  plaintiff  can  establish  his  right  to  the  lands  in  suit 
is  incompetent  to  be  a  witness  for  the  plaintiff.     Scitzingcr  v.  Rifffr- 
way,  IV.  472. 

24.  On  the  trial  of  an  issue  directed  by  the  Orphans'  Court,  where 
a  witness  testifies  differently  from  what  he  had  done  before,  the  oppo- 
site party  should  be  permitted  to  contradict  him,  by  reading  his  de- 
position in  the  same  case,  filed  in  the  court  which  directed  the  issue 
Bull  v.  Totoson,  IV.  557. 

25.  It  is  always  competent  for  a  party  to  show  that  the  witness 
has  related  the  facts  trying,  in  a  different  manner,  whether  under 
oath  or  not.     Ibid. 

26.  The  application  of  the  rule  in  Starkie  as  to  cross-examining 
upon  collateral  matters,  explained.     Ibid. 

27.  A  release  under  seal  to  an  interested  witness  imports  a  suf- 
ficient consideration  to  make  it  valid ;  but  if  without  seal,  and  no 
consideration  is  expressed  or  proved,  it  must  be  regarded  as  without 
consideration,  and  insufficient.     ScJmylkill  Navigation  Company  \. 
Harris,  V.  28. 

28.  The  hands  employed  by  the  master  of  a  boat  are  competent 
witnesses  for  the  owner,  in  an  action  by  him  to  recover  damages  for 
an  injury  to  the  boat.     Ibid. 

29.  In  a  suit  against  a  Canal  Company  to  recover  damages  for  an 
injury  to  the  plaintiff's  boat,  occasioned  by  the  misconduct  of  one 
of  the  defendants'  lock-keepers,  the  master  of  the  boat  is  not  a  wit- 
ness for  the  plaintiff,  without  a  release,  where  it  is  alleged  the  injury 
arose  from  the  master's  mismanagement.     Ibid. 

30.  Quare,   whether   the  plaintiffs   calling   and   examining  the 
master  on  the  trial,  as  a  witness,  would  not  remove  the  objection 
that  his  evidence  tended  to  exculpate  himself.      Ibid. 

31.  However  that  may  be,  it  would  not  make  his  deposition,  pre- 
viously taken,  evidence  in  the  cause.     Ibid. 

32.  The  court  before  whom  a  witness  is  examining,  must  be  left 
to  exercise  its  own  discretion  to  say  how  far  irrelevant  questions  may 
be  asked  on  a  cross-examination  in  order  to  test  the  accuracy  of  the 
witness.      Clark  v.  Trinity  Church,  V.  266. 

33.  A  defendant  is  not  made  a  competent  witness  by  the  fact  of 
his  having  been  discharged  as  a  bankrupt  after  the  suit  was  brought, 
especially  if  sued  as  an  executor.     Given  v.  Albert,  V.  333. 

34.  An  administrator  who  voluntarily  pays  money  on  account  of 
a  claim  against  the  estate  which  he  represents,  is  not  thereby  ren- 
dered an  incompetent  witness  in  an  issue  between  the  claimant  and 
another    creditor  of  the  estate  to  try   the   validity   of  the   claim. 
Christman  v.  Siegfried,  V.  400. 

35.  The  nominal  plaintiff  in  a  suit  brought  for  the  use  of  another, 
who  had  assigned  the  cause  of  action  before  suit  brought,  is  an  in- 
competent witness  to  rebut  a  defence  to  the  original  cause  of  action, 


464  GENERAL  INDEX. 

WITNESS. 

unless  he  be  first  released  by  the  assignee  from  the  implied  warranty 
which  arises  in  all  cases  of  assignment  for  a  valuable  consideration, 
that  the  debt  is  due.  Ludwig  v.  Meyrc,  V.  435. 

36.  An  assignment  of  a  cause  of  action,  which  is  merely  colour- 
able, shall  not  devest  the  title  of  the  plaintiff  so  as  to  make  him  a 
competent  witness,  whatever   its  legal  effect  between  the  parties 
may  be ;  and  every  assignment  is  to  be  deemed  colourable,  when 
no  other  motive  for  it  can  be  made  to  appear.     Post  v.  Avery,  V. 
509. 

37.  If  a  witness  be  erroneously  rejected  by  the  court,  the  error  is 
cured  by  the  party's  subsequently  withdrawing  his  objection  to  his 
competency  and  agreeing  to  his  examination.     Smull  v.  Jones,  VI. 
122. 

38.  One  of  the  co-defendants,  upon  whom  the  process  was  not 
served,  maybe  a  competent  witness  for  the  plaintiff  to  prove  particu- 
lar facts  material  to  the  issue ;  but  he  is  not  competent  for  the  pur- 
pose of  establishing  the  fact  of  a  partnership  between  himself  and  his 
co-defendants.     Heckert  v.  Fegely,  VI.  139. 

39.  In  an  action  to  recover  daily  pay  and  mileage  as  a  witness  for 
the  plaintiff  in  an  ejectment  by  a  lunatic  in  the  name  of  his  com- 
mittee, against  one  who  was  alleged  to  have  brought  and  carried  on 
the  ejectment,  the  committee  is  not  a  competent  witness  for  the 
plaintiff.     Utt  v.  Long,  VI.  174. 

40.  In  such  action,  the  executor  of  the  lunatic  is  a  competent  wit- 
ness for  the  plaintiff,  where  it  appears  the  estate  of  the  lunatic  was 
sufficient  to  pay  the  costs  of  the  ejectment.     Ibid. 

41.  Where  a  witness  gives  evidence  against  the  party  calling  him, 
and  is  an  unwilling  witness,  or  in  the  interest  of  the  opposite  party, 
he  may  be  asked  by  the  party  calling  him,  at  the  discretion  of  the 
court,  whether  he  has  not  on  a  former  occasion  given  different  testi- 
mony as  to  a  particular  fact.     Bank  Nor.  Liberties  v.  Davis,  VI. 
285. 

42.  A  grantor  is  not  entitled  to  mesne  profits  after  conveyance, 
and  therefore  there  is  no  objection  on  that  ground  to  his  competency 
as  a  witness  for  the  plaintiff,  his  grantee.     Drexel  v.  Man,  VI.  343. 

43.  A  mere  possibility  of  being  sued  is  a  contingent  interest  that 
goes  only  to  the  credibility  of  a  witness.     Scott  v.  Wells,  VI.  357. 

44.  In  an   action  of  assumpsit  by  three  partners,  in  which  the 
defendant  pleads  non  assumpsit,  payment    and  set-off,  one  of  the 
plaintiffs  cannot  be  made  a  competent  witness  by  releasing  after  suit 
brought  all  his  interest  in  the  claim  to  his  co-plaintiff,  and  paying 
into  court  all  the  costs  of  the  suit  which  have  accrued,  or  may  ac- 
crue, to  the  final  termination  of  the  action.     Church  v.  Hampton, 
VI.  514. 

45.  A  colourable  assignment  to  make  the  legal  plaintiff  a  witness 
does  not  devest  his  interest;  and  every  such  assignment  is  deemed 
colourable  until  the  contrary  appears.     Leiper  v.  Peirce,  VI.  555. 

46.  Where,  therefore,  the  cause  of  action  was  an  account  stated 
by  the  plaintiff  himself,  without  a  voucher  or  scrap  of  paper  to  sup- 
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port  it,  and  could  only  be  recovered  by  the  force  of  the  plaintiff's 
testimony,  and  the  consideration  was  not  named,  and  there  was  no 
attempt  to  explain  or  rebut  the  presumption  of  collusion,  it  was  held, 
that  the  plaintiff  was  not  a  competent  witness.  Ibid. 

47.  The  cross-examination  of  a  witness  must  be  confined  to  the 
subject-matter  about  which  he  was  called  to  testify ;  if  he  be  ac- 
quainted with  other  facts  material  to  the  issue,  he  may  be  recalled 
by  the  other  party,  who  thereby  makes  him  his  own  witness,  and  is 
subject  to  all  the  rules  which  govern  his  examination.     Floyd  v. 
Bovard,  VI.  75. 

48.  If  a  witness  be  called  and  examined  by  the  plaintiff,  he  may, 
at  any  subsequent  stage  of  the  trial,  be  called  and  examined  by  the 
defendant,  as  to  any  fact  within  his  knowledge  material  to  the  de- 
fence, although  he  may  be  directly  interested  in  defeating  the  plain- 
tiff's recovery.     Ibid. 

49.  The  assignor  of  a  chose-in-action  is  not  a  competent  witness 
for  the  plaintiff  in  an  action  to  recover  the  claim  assigned.     Patter- 
son v.  Reed,  VII.  144. 

50.  One  who  becomes  interested  in  the  prosecution  and  recovery 
of  a  claim  after  suit  brought,  and  divests  himself  of  that  interest 
before  the  trial  of  the  cause,  is  a  competent  witness.     Orphans' 
Court  v.  Woodburn,  VII.  162. 

51.  If  the  act  of  an  attorney  be  set  up  as  a  defence  against  the 
claim  of  his  client,  his  contingent  liability  to  his  own  client  by  rea- 
son of  that  act,  is  not  sufficient  to  render  him  an  incompetent  wit- 
ness.    Ibid. 

52.  A  nominal  plaintiff  on  the  record,  who,  before  suit  brought, 
transferred  his  claim  to  a  third  person,  is  not  thereby  made  compe- 
tent to  testify  as  a  witness,  on  the  trial  of  the  cause,  on  behalf  of 
the  plaintiff.     Reading  Rail-road  Co.  v.  Johnson,  VII.  317. 

53.  The  vendor  of  chattels  under  whom  both  parties  to  an  action 
of  trover  claim,  is  a  competent  witness  for  the  defendant.     Miller  v. 
Fitch,  VII.  366. 

6.  In  an  action  of  ejectment,  one  who  has  been  in  the  possession 
of  the  land  after  suit  brought,  or  during  the  existence  of  the  plain- 
tiff's title,  is  not  a  competent  witness  for  the  defendant.  Straicbridge 
v.  Cartledge,  VII.  394. 

55.  A  terre-tenant  is  incompetent  to  testify  on  the  trial  of  an  issue 
which  may  affect  the  estate  which  he  occupies.     Kuester  v.  Keck, 
VIII.  16. 

56.  A  creditor  who  assigns  his  claim  a  few  months  before  the 
commencement  of  suit  upon  it,  for  the  purpose  of  being  a  witness 
for  the  assignee,  is  incompetent.     Cochran  v.  M'  Teague,  VIII.  272. 

57.  In  a  suit  to  recover  the  value  of  a  trunk  lost  from  a  stage- 
coach, the  plaintiff  is  competent  to  prove  the  contents  of  his  trunk, 
and  the  value  of  the  articles  composing  them.     W/iitescll  v.  Crane, 
VIII.  369. 

58.  As  the  credibility  of  a  witness  must  be  judged  of  by  the  jury, 
ix.  — 59 
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any  evidence  which  tends  to  affect  it  is  competent.     Magehan  v. 
Thompson,  IX.  54. 

WORK  AND  LABOUR. 

1.  If  a  contract  requires  the  performance  of  an  entire  work  by 
one  party,  yet  if  the  other  party  dispense  with  the  performance  of 
portions  of  it,  the  plaintiff  may  recover,  in  an  action  on  the  con- 
tract, the  sum  he  is  entitled  to  for  the  work  actually  done.   Wilhelm 
v.  Caul,  II.  26. 

2.  An  action  upon  a  written  contract  to  recover  the  price  of  cer- 
tain labour  and  services  performed,  will  not  be  defeated  by  proof 
that  the  plaintiff  failed  in  some  slight  particulars  in  his  performance, 
if  it  appear  that  he  acted  with  a  bond  jide  intention  of  fulfilling  his 
whole  contract,  and  the  other  contracting  party  received  the  fruit  of 
his  labour  as  performed.     Preston  v.  Finney,  II.  53. 

WRIT  OF  ERROR. 

NEW  TRIAL,  1. 
WITNESS,  13. 

1.  An  amendment  at  common  law  is  not  the  subject  of  a  writ  of 
error.     Davis  v.  Church,  I.  240. 

2.  The  death  of  a  plaintiff  before  suit  brought  may  be  taken  ad- 
vantage of  by  a  plea  in  abatement,  or  in  bar ;  and  if  a  judgment  in 
such  case  be  inadvertently  rendered,  it  will  be  reversed  on  a  writ  of 
error  coram  nobis.     Hurst  v.  Fisher,  I.  438. 

3.  The  suing  out  of  ajieri  facias,  and  the  collection  of  the  costs 
upon  a  judgment  in  ejectment,  is  inconsistent  with  the  prosecution 
of  a  writ  of  error  by  the  same  party,  which,  under  such  circum- 
stances, will  be  dismissed  on  motion  of  the  defendant   in  error. 
Smith  v.  Jack,  II.  101. 

4.  Where  a  charge  misleads  the  jury,  by  inducing  them  to  believe 
there  is  but  one  point  of  defence,  when  there  are  two,  and  the  part 
omitted  the  most  uncertain,  the  cause  will  be  remanded  on  writ  of 
error.     Relfv.  Rapp,  III.  21. 

5.  The  reasons  of  the  court  below,  or  depositions  there  read,  on  a 
rule  to  show  cause  why  an  execution  should  not  be  set  aside,  on  the 
ground  that  a  conditional  verdict  rendered  in  the  case  had  been 
complied  with,  cannot  be  inquired  into  by  this  court  on  a  writ  of 
error.     Mover  v.  The  Germantown  Rail-road  Company,  III.  91. 

6.  On  a  writ  of  error,  the  Supreme  Court  inquires  judicially  only 
into  points  raised  by  the  record.     Drexel  v.  Man,  VI.  343. 

YORK  COUNTY. 

An  action  upon  a  bond  given  by  the  commissioners  of  York 
county  for  the  redemption  of  small  notes  may  be  removed  from  the 
jurisdiction  of  the  Common  Pleas  of  York  county  to  that  of  Adams 
county,  under  the  provisions  of  the  Act  of  6th  June  1839. 

A  county  commissioner  is  elected  for  three  years,  and  until  a  suc- 
cessor be  elected ;  and  his  official  acts  are  binding  upon  the  county 
although  done  after  the  lapse  of  three  years,  if  his  successor  be  not 
elected  and  sworn  into  office.  York  County  v.  Small,  I.  315. 
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